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IN THE UNITED STATESDISTRICT COURTFORTHE
NORTHERNDISTRICT OF ILLINOIS
EASTERNDIVISION

JAMESKLUPPELBERG,

Plaintiff,

CaseNo. 13 C 3963
V.

JudgdoanH. Lefkow
JONBURGE,et al.,

N e N N N N N

Defendants.

OPINION AND ORDER

DefendanCity of Chicagohasmovedto barreferencdo plaintiff JameXluppelberg’s
certificateof innocencg“COI”) obtainedunderwhatwill bereferredto as“the Statutg” 735IlI.
Comp.Stat.5/2-702 which facilitatesawrongly convicted individuato obtainremedial
compensatiofrom the Stateof lllinois. Forreasonstatedcherein,the motionwill be denied.

. BACKGROUND FACTS

Thefactsnecessaryo resolvethis motionin limine areundisputed.In 1989, Kluppelberg
wasconvictedof arsonand murdem connectiorwith a 1984fire in Chicago. He wassentenced
to life in prison. After the Statemovedto dismissthechargesagainstKluppelbergby nolle
prosequi in 2012, the Cook Coun@ircuit Courtvacatedhis convictionandreleasedim from
prison. Geedkt. 202,ex.C.) After hisreleaseKluppelbergappliedfor aCOIl under theStatute
TheCircuit Court of Cook Countgrantedhisapplicationon August 5, 2013.Sée dkt. 188,ex.
T.) Thelllinois Court ofClaimsalsoorderedthe Stateof Illinois to pay Kluppelberg $213,624,
themaximumcompensation heasentitledto under 7031l. Comp.Stat.505/8(c). Eeeid., ex.
U.) Kluppebergthenfiled this suitfor maliciousprosecutioranddeprivation of due process

under 42 U.S.C. § 1988jainstthe City of Chicago(“the City”) andcertainChicagopolice
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detetivesandarsoninvestigators.The City movedin limine to barreferenceo Kluppelberg’'s
COl in this suit.
. LEGAL FRAMEWORK

A. 735 11l. Comp. Stat. 5/2-702

The Statute enactedn 2008,allows a persorwhoseconvictionis setasideto seeka COI
from the courthatconvictedhim. To obtain thecertificate apetitionermust proveby a
preponderance of trevidencehat (1) hewasconvictedof afelony andwassentencedo and
servedatermof imprisonment(2) the convictionvasreversedr vacatedor was
unconstitutional(3) heis innocent of theffenseschargedand(4) hedid not bring about his
own conviction. 738ll. Comp.Stat.5/2-702(g). lllinois courtshaveinterpretedhe Statuteto
requirethatthepetitionerbe found‘actually innocent’ratherthan“not guilty.” See, e.g. Rudy v.
People, 984 N.E.2d 540, 597, 2018 App (1st) 113449, 368Il. Dec.594 (2013). Apetitioner
whoreceivesa COl under theStatutes entitledto compensatiom the Court ofClaims. See
7051ll. Comp.Stat.505/8(c).

B. Precedent

Thepartieshavecitedtwo casesn which this courthasdirectly considered the
admissibilityin a subsequemivil rights suit of aCOI or thefactthataCOIl wasdenied®

In Logan v. Burge, No. 09 C 5471(N.D. Ill. filed Sept.3, 2009), the coudeniedthe

defendantsiequesto barreferencedo theplaintiff's COI. Orderatl,id., ECFDkt. No. 423

! Kluppelbergalsocites to Jimenez v. City of Chicago, CaseNo. 09 C 8081(N.D. Ill. filed Dec.
31, 2009) but, evenwith someindependentesearchthe courtcouldfind nodirect objectionto or
discussiorof theadmissilility of theCOI. It appearshe defendants onlyequestedhattheybeableto
arguethattheplaintiff soughtthe certificatesolelyto recovercompensatorgamages.See Transcriptof
Proceeding¢Dec.7, 2011)at 1916-17 Jimenez, ECFNo. 361. Similarly, the partiescite casesn which
courtshaveconsidered thissuanceof a COl assupportfor the “indicative of innocence’elementof a
maliciousprosecutiorclaim. See, e.g, Patterson v. Dorrough, No. 10 C 1491, 2012VL 5381328at*5
(N.D. 1ll. Oct. 31, 2012).Althoughthesecasesareinstructiveregardingthecertificate’srelevancethey
do notdirectly addressheadmissibilityof the COI.



(Oct. 19, 2012)“Logan Order”). The court found theertificate“relevantat leastto the
‘indicative of innocenceelementof plaintiff’'s malicious prosecutioglaim, aswell asto his
damages.ld. It concludedhatit wasableto takejudicial notice of thecertificate’sissuance
andthatit fell within the scope of the publrecordsexceptionto thehearsayule. 1d. at 2, citing
United Sates v. Jones, 29 F.3d 1546, 155811th Cir. 1994)? Finally, the courtrejectedthe
defendants’ contentiotihatthe certificate’sadmissionvould resultin unfair prejudice citing to a
comparableasedealingwith admissiorof a governor’s pardonld. at 2 (citing Newsome v.
McCabe, No. 96 C 7680, 200%VL 548725at*6 (N.D. lll. Apr. 4, 2002) (ruling oomotionfor
newtrial that8 1983plaintiff's pardonwascorrectlyadmittedbecausexclusionwould have
misledthejury).

A differentjudge of the couraddresseasimilar questionn Fieldsv. City of Chicago,
No. 10 C 1168(N.D. Ill. filed Feb.22, 2010)wherethestatecourthaddeniedthe plaintiff's
applicationfor aCOI. The defendantarguedthat thedenialprecludedhe plaintiff from
pursuing hignaliciousprosecutiorclaim becausdne could not provéhatthe underlyingriminal
proceedingsvereterminatedn hisfavor. Orderon Motions Concerningertificateof
InnocenceProceedingt 2-3,id., ECFNo. 551 (Mar. 10, 2014)“Fields Order”). Thecourt
rejectedthis argument, finding no authoritg suggesthatan unsuccessfuCOIl petition
precludesaplaintiff from proving favorableerminationof the underlyingriminal proceeding.
Id. As partofits ruling, the courbarredall evidenceelatingto the COl applicationat the
liability phaseof trial, citing two reasongertinenthere 1d. at 3. First, thedenialof the

certificatewasnotrelevantto whetherthecriminal proceedingsvereterminatedn theplaintiff's

2 Jones statecthat“a courtmaytakenotice of another court's ordenly for thelimited purposeof
recognizing the ‘judiciahct’ thatthe orderrepresentsr the subjectmatterof thelitigation.” It ruledthat
it waserrorto noticejudicial findings of fact madein anohercaseinvolving thesamepartieswherethe
findings did not indisputablestablisithe fact soughtto bejudicially noticed. Jones alsorejectedthe
argument thathe public records exceptianf Rule 803(8)appliedto judicial findings or judgments.



favor becausehe plaintiff wasfound notguilty atre-trial. 1d. Second, the court could ntatkke
judicial notice of thadenialof thecertificate“becausgudicial notice cannot basedto endrun
therequirement®f issuepreclusion.” Id. Thecourtdid notrule onwhetherthecertificatecould
beadmittedduringthe damagephaseof thetrial butstatedthat, if it wereadmissibleatthat
time, none of thestatecourtjudge’s underlying findingbkom the COI proceedingcouldbe
admitted. Id.

(1.  ANALYSIS

The City raises threeargumentsn support ottheir motionto barreferenceo
Kluppelberg’'sCOIl: (1) thatsulsection(j) precludesuse of thecertificatein subsequent
lawsuits (2) thattheCOl is inadmissiblehearsayand(3) thatintroduction of theCOI will
violatethedefendantstlueprocessights.

A. The Statute

Thestatutedoes nobarevidentiaryuse ofthe certificate. Subsectiorfj) stateghat“[t]he
decisionto grantor denya[COlI] shallbe binding onlywith respecto claimsfiled in the Court
of Claimsandshallnot have aesjudicata effectonanyotherproceedings.”735Ill. Comp.
Stat.5/2-702(j). The City interpretsthis provisionto meanthata COIl cannot beeferenced in
anysubsequentroceeding.(See dkt. 188at 5 (“[T]he statutorytextexpresslyprohibits use of a
judgment under § 5/2-708 anysubsequent suit outside the CourCtdims.”).)

Hadthelllinois legislatureintendedo barevidentiaryuse of thecertificatein later
proceedingsit couldhaveexpresslydone so.Compare, e.g., 8201ll. Comp.Stat.405/1900(B)
(“No finding . . .issuedpursuanto this Act shallbeadmissibé orusedin evidencan anyaction
otherthanonearisingout ofthis Act.”); 725Ill. Comp.Stat.5/108-12(“The decisionof the

court uporthis hearingshall not beadmissibleasevidencdan anyotherproceedinghorshallit be



resjudicataof anyquestionn anyother proceeding.”)The City suggestshatthe Statutedoes
notexplicitly preclude introduction of theertificatebecauseivil judgmentsaregenerally
inadmissiblen subsequemnroceedingsinder theule againstearsay.Possiblynembersof the
legislatureweresufficiently keenontherulesof evidencego havereasoneanthis basis But
wheretheevidentiaryuse of 2Ol in acivil rightscasewasraisedin thelegislativedebateand
thebill passedvithout thebar,the court conclude$hatthemaximinclusio unius est exclusio
alterius applies.

B. Relevance

Kluppelbeg argueghatthe COl is relevantto anelementof maliciousprosecutionthat
the proceedingwereterminatedn hisfavor,thatit is relevantto his dueproces<laimthat
withheld evidencevasmaterialto hiswrongful conviction,andthatit is relevantto damages.

Both partiesseemto assumehatwhetherKluppelbergwasin fact guilty is relevantto
whetherthe proceedingsvereterminatedn hisfavor, suchthatif the jurywereto bepersuaded
thatheactuallydid committhecrime, he wouldfail this elementof proof. The judgmentof
convictionwasvacatedandexpwunged. Kluppelbergvasreleasedrom prison. As indicatedin
Fields, evidenceof actualguilt is irrelevantto thisissue. The partiesshouldstipulatethatthe
proceedingsvereterminatedn Kluppelbergs favor.

WhethertheCOl is relevantto showthatthewithheld evidencevasmaterialis notas
straightforwardbecausehereis noindicationon thecertificatethatwithholding ofevidencebore

on thedeterminatiorthataCOl couldissue® In Newsome, however theplaintiff similarly

% Kluppelberg explaingThe higherstandarcf proofin thecriminal trial comparedwith the COI
proceeding only underscores gteengthof [the withheld] evidence—if theformerly withheldevidence
causedhetrier of factto concludethata criminal defendantwasinnocent under bower preponderance of
the evidencestandardthatevidencewnaslikely sufficientto createareasonableloubtthatthe defendant
wasguilty.” (Dkt. 202at 10.) This argumentis speculativeat best.



claimedthatthe defendantfficerswithheld materialexculpatoryevidencean violation of his due
procesgightto afair trial. See 256F.3d. 747(7th Cir. 2001) (interlocutoryappealof denialof
qualifiedimmunity). Thedistrict courtruledon amotion for newtrial thatit hadbeenproperto
admittheplaintiff's pardonbecausexcludingit would havesentthemessagé¢hattheissuewas
whetherthe plaintiff wasguilty (ratherthanwhetherthe defendants withheldaterialevidencg.
2002WL 548725 at *6' As in Newsome, theCOI mayberelevantto neutralizingpotential
unfair prejudiceo theplaintiff.

Findly, the COl is relevantto damage$ecausea jurymayawarddamagedasedn part
onwhetherKluppelbergis actuallyinnocent. See Parish v. City of Elkhart, Ind., 702 F.3d 997,
1003(7th Cir. 2012)(reversingfor newtrial wherecourtexcludedevidenceof innocenceand
minimal damagesndicatedthatjury believedthe plaintiff hadbeenguilty). In thedamages
phase of thérial thecertificaie couldbevery significant,asillustratedby Parish, if as
anticipatedhe defense plarte minimizedamage$y showingevidencehat Kluppelberg
committedthecrime.

C. Hear say

The City argueghatintroduction of theCOl would violate therule againsthearsay.
Kluppelberg respondbatthecertificateis nothearsayand evenif it is, it falls within the public
recordsexceptionto thehearsayule or maybejudicially noticed Thecircuit court’sfindings of
fact cannot bgudicially noticedbecausehefact of innocences subjectto reasonablelispute.

SeeFed.R. Ev. 201(b)(2);Jones, supra n. 2.

* “The issuein this casewasnot . . whetherNewsomewasguilty orinnocentof thecrime. But
thatis whatit would havebecomef thefact of Newsome'snnocence—anit wasafactoncehewas
pardonedsee People v. Chiappa, 368 N.E.2d 925, 926 (lll.App.Ct.197{tatingthat“the guilt of the
defendants absolved by pardon . wherethe samestateghatit is basedupon the innocence of the
defendant—hadbeenkeptfrom thejury. Excludingthatevidencewould havebeenhighly prejudicial
to Newsome. It would haveinvited thejurorsto drawtheimpermissibleénferencethathewasactually
guilty, and, thusabsolvedefendant®f any misconduct.”



Thereis authority, however, supportiragimittingthe finding of innocence under the
public recordexceptionof Rule 803(8), onvhich the courtin Logan reliedin part. In general,
judicial findings offactsdo notfall within the publicrecordexceptionof thatrule. See, e.g.,

Nipper v. Shipes, 7 F.3d 415, 41¢74th Cir. 1993);Cardinal v. Buchnoff, No. 06 CV 0072, 2010
WL 3339509at*2 (S.D.Cal. Aug. 23, 2010).This principlewasacknowledgedn Greycas,

Inc. v. Proud, 826 F.2d 1560, 1567th Cir. 1987),statingthat“civil judgmentsaresaidnotto

be usablen subsequerroceedinggsevidenceof thefactsunderlying the judgmentor asto
thosefacts,the judgments hearsay.”In Greycas, however, the court questioned the soundness
of therule andupheld therial court’sadmissionof astatecourtjudgmentdeterminingthe

priority of liensas“some evidenceof the degre¢o which [the defendant’s] misconduct injured
[the plaintiff].” 1d.> Thisis certainlyanalogouso Kluppelkerg'sargumenthathis injury

included theneedto applyfor andobtain theCOI.

Thereareothersuchinstanceswithin this circuit, aswell, in which judicial findingshave
beenadmittedunder Rule 803(8)ee, e.g., United States v. Lechuga, 975 F.2d 397, 398-
399(7th Cir.1992) (holding barsayin court ordersettingconditions ofreleaseappearance
bond,andminutesfrom severalcourt proceedingadmissibleunder Rule 803(8) el ect
Creations, Inc. v. Paliafito America, Inc., 852F. Supp. 740, 744E.D. Wis. 1994)
(arrestwarrantadmittedunder Rule 803(8))n re Maurice, 138B.R. 890, 894(N.D. Ill. 1992)
(statecourtfactualfindingsadmissibleunder Rule 803(8)(Gp demonstrate nondischargeability
of debtbecaus®f fraud). Becausdgheapplicationfor theCOl is partof thenarrativeof this case

andbecausehe SeventhCircuit in Graycas opened the dodo expansion ofadmissibilityof

® The courtreasoned, Sincejudgmentsareoftengiven conclusiveeffectin subsequeritigation,
throughthe doctrinesof resjudicataandcollateralestoppelit is alittle hardto understanavhy they
should not ballowedto havemerelyevidentiaryeffect,if for somereasomotall therequirement®f res
judicataor collateralestoppehrefulfilled.”



judicial findings, thecourtwill allow thecertificateof admissibilityinto evidenceunder Rule
803(8)asevidenceof theextentof injury to the plaintiff.

Moreover, theCOl maybearon the due proces$aim insofarasit is neededo keepthe
jury’s focus on thematerialityissueasopposedo Kluppelberg’'sactualguilt orinnocence.
Whetherthe courtin Newsome relied onjudicial notice or anothdbasisfor admissionof the
pardonis notreflectedin thereporteddecision,butits concernthatexclusionof the evidence
would havebeenhighly prejudcial to theplaintiff reflectsthemandateof Rule 102thatthe
rulesshould be construéitb administereveryproceedindairly[.]” In thisregardthe court
reservesuling. Should defendantsfer evidencehatKluppelbergwasactuallyguilty soasto
negatehematerialityof theallegedlywithheld evidencethe COIl would berelevantrebuttal
evidenceandadmissibleunder Rule 803(8).

D. Prejudice to Defendants

Defendantarguethatadmissionof the COI would deprivehemof dueprocessof law
becausét would bind thento the outcome of proceedingo which theywerenotparties. The
COI makesno findingasto anyactof any policeofficer involvedin thecasethatwould put
themin the position of havingp rebut a findingnadein a proceedingo which theywerenot a
party. To thecontrary,dueprocesss notdeniedto defendantd®y admissiorof this evidence.
TheFederaRulesof Evidencearerulesof inclusion, not exclusiomwith the ultimate purpose of
“ascertaininghetruth andsecuringa just determination.'See Fed.R. Ev. 102; Univac Dental
Co. v. Dentsply Intern., Inc., 268 F.R.D. 190, 19{M.D. Pa.2010)(“This quality
of inclusionembracedy the FederaRulesof Evidence, favoring thadmissiorof potentially
probative proofn all of its forms, is further buttressedby Rule 402which generallydefines the

admissibilityof relevantevidencdan sweepingerms.”); United States v. Shonubi, 895F. Supp.



460, 492 (E.D.N.Y.,1995iting “strongfederalpolicy favoringadmissibilityof, andreliance
on, all helpfulinformatior?); United States v. Lane, 194 F.Supp.2d 758, 7{N.D. Ill. 2002)
(“FederalRulesof Evidenceareessentiallyrulesof inclusionwith anendtowardattaining[sic]
the truth.”(internalcitationandquotationomitted).

Although theCOl is evidencesupporting Kluppelberg’s positidhathe did notommit
thecrime, evidencethathe didcommitthecrime mayalsobeadmittedoecausdt maybe
necessaryor thejury to decidewhetherKluppelberdikely committedthecrimein orderto
decidewhethertheallegedwrongdoingof the defendantsausechim injuryand if so, theextent
of damages.The COl, like theinitial guilty verdict,is evidencean thecase Oursystemof
justicetruststhe juryin its sound judgmertb weighall of the evidencé determiningwhich
partyis entitledto afavorableverdict. Thejury maybeinstructedthatthe COl is not conclusive
of Kluppelbergs innocencebutmerelyevidencdo beweighedalongwith all of the evidencen

thecase®

® A COlis not acivil judgmentin the sensehatit announces the outcomearfadversary
proceeding. Under the&ute,the applicant providefie documentation required atitk certificateis
grantedor deniedbasedon the submission. §2-702(c),(d). Theapplicantmustservethe State’s
Attorneywho prosecutedhe applicant and théttorney Generalwho arepermittedto interveneasa
party. 85/2-702(e). This stronglyimpliesthatthetypical proceedingds ex parte, similarto assessment
of probablecauseor awarrant. If Kluppelberg's proceedingasex parte, thejury maybesoinformed
Thecourtis confidentthatthejury will befully capableof understanding that tl&Ol may beentitledto
lessweightasaresult.



ORDER
Themotion of DefendanCity of Chicagoto barreferenceo plaintiff's 7351LCS 5/2-

702 certificate(dkt. 187)is denied.

oo o

Date: March24, 2015

U.S.District JudgeJoanH. Lefkow
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