International Aerobatics Club Chapter 1 et al v. City of Morris, lllinois et al Doc. 38

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

INTERNATIONAL AEROBATICS CLUB )
CHAPTER 1 and NICHOLAS SCHOLTES )
)
Plaintiffs, )
) No. 13 C 04272

V. )

) Judge John J. Tharp, Jr.
CITY OF MORRIS JEFFREY VOGEN, and )
SID NELSON, )
)
Defendand. )

MEMORANDUM OPINION AND ORDER

The plaintiffs Chapter 1 of the International Aerobatics Club and a@ings membes,
Nicholas Scholtesclaim that the City of Morris is impermissibly regulating flighwhich, they
contend, only the Federal Aviation Administration car—émd is maliciously and arbitrarily
threateningthe Club’s membersvith prosecution under local ordinance and regulations.
Scholtes wasn fact prosecuted for a violation of the Morris ordinance, although the charge
eventuallywas dropped. The defendants are the City of Morris, where the airport fromtiviich
Club operates is located, the airport manager, Jeffrey Vogen, and former aigmager and
current“Airport consultant” Sid Nelson, both of whom are alleged tcagens of the City of
Morris. They have moved to dismiss the entire complaint. First, they argue thaiuhdacks
subject matter jurisdiction because there is ne base or controversy and no standing. They
further argue that the plaintiffs fail to state a claim for any constitutional violatiéor the tort
of malicious prosecution, and, finally, that the defendants are entitled to qualifrechity. For
the reaons that follow, the defendants’ motion is denied, except as to the substantive due

process claim, which is dismissed without prejudice.
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Background

The facts as alleged in the Amended Complaint are taken as true for purposes of this
motion. Yeftich v.Navistar, Inc, 722 F.3d 911, 915 (7th Cir. 2013). The documents attached to
the plaintiffs’ complaint are part of the pleadings and may also be coedi8eeFed. R. Civ. P.
10(c); Williamson v. Curran714 F.3d 432, 436 (7th Cir. 2013). Indeed, toakient any exhibit
contradicts the allegations in the complaint, the exhibit is controBBogie v. Rosenberg05
F.3d 603, 609 (7th Cir. 2013). As for the defendants, the affidavit in support of their motion to
dismiss may be considered to the extebears on the Court’s subjettatter jurisdictionMiller
v. F.D.I.C, 738 F.3d 836, 840 (7th Cir. 2013) (“When subjeeitter jurisdiction is dputed, the
district court mayproperly look beyond the jurisdictional allegations of the complaint and view
whatever evidence has been submitted on the issue to determine whether in fatinsatbge
jurisdiction exists”). The defendants cannot usktrinsic evidencéo contradict the facts in the
complaint for purposes of obtaining a Rule 12(b)(6) disrigka Court cannot consider such
evidence unless the motion is converted into a sumjndgment motion and the plaintiff is
given notice and opportunity to respofgefFed. R. Civ. P. 12(dRutherford v. Judge & Dolph
Ltd., 707 F.3d 710, 713-14 (7th Cir. 2013). These principles guidesttigtion of the facts.

The International Aerobatics Club Chapter 1 is a-paiit membership organization
that, among other things, provides opportunities for pilots to practice and perform a&erobati
maneuvers. The City of Morris owns and operates the Morris Municipal AirpdZtdBRapter 1
members “fly through airspace, depart from and arrive at Morris Ajrpad also rent hangar
space at the airport.” Aerobatic flight is a legally recognized formrofadt operation regulated

by the Federal Aviation Administration (FAA), which has prescribed rates regulations for



such flight.Seel4 C.F.R. 8§ 9B03. Under the regulations, no person may operate an aircraft in
aerobatic flight: over any congested area oity town, or settlement; over an open air assembly
of persons; within the lateral boundaries of the surface areas of cersgiacai designated for an
airport; within 4 nautical miles of the center line of any Federal airway; beloaltide of
1,500 feet above the surface; or when flight visibility is less than 3 statute milese Thes
regulations are subject to an FAgsued waiver, for instance to create an Aerobatic Practice
Area or an Aerobatic Competition Box, inside which the normal restrictions do not aaply.
Aerobatic Practice Area is “established for the purpose of practicing aerokidc $AA
Flight Standards Information Management Systems (F&M®l. 3, Ch. 5, Section 1, ¥
118(a)(3)(a) Pilots who wish to practice aerobatic manengvthat do not meet the requirements
of § 91.303 must obtain a waiver from the appropriate part(s) of 8 91.303 in a designated area
referred to as an aerobatic practice area. These areas are not to be considered event or
competition sites. The aviation community uses these practice areas to estadlistaintain
proficiency as well as to enhance competitive skills in aerobatic maneudefs.3-119.

In 1999 the City of Morridvadpassed an ordinance adopting by referenceibnasions
of the Morris Muncipal Airport Rules and Regulations and granting enforcement authority to the
airport manager, the fire marshal, the building and zoning officer, and the pgtiagndent
Morris Municipal Code 8.75.010, 8.75.030he Rules and Regulations, in tugmyrport to
regulate aeronautical activity, insofar as they require that all sueftyatshall be conducted in

conformance with the statutes, law, rules, or regulations of the FAA and the Rules and

! FSIMS, established by FAA Order 8900.1 on September 13, 2007, is a “flight standards
directive, which aviation safety ipsctors use as the system of record for all Flight Standards
policy and guidance.”



Regulations.” Morris Airport Rules and Regulations § 400.1. The Rules and Regulations do not
otherwise impose angubstantiverestrictions or requirements with respect to aeronautical
activity. So far as the Amended Complaint or the parties’ briefs refiecone was subject to
prosecution for any violation of thdorris ordinance until afte?/dC Chapter 1 requested that the
FAA establish an Aerobatic Practice Ane@ar the airport in 2011.

In April 2011 IAC Chapter 1 applied to the FAA for a waiver forPaactice Area
northwest of the Morris Airporta location inwhich aerobatic flight would otherwise be
restricted. The City of Morris opposed tlogeation of thePractice Area, and a disgruntled former
IAC Chapter 1 member, defendant Sid Nelson, made false and misleading swt@ment
opposition to the practice ar@m behalf of the City in making its case. The defendants also
threatened IAC Chapter 1 with “consequences” if it obtained the Practice Atmaatdly, the
FAA granted the requested waiver, effective May 1, 2011, to March 31, 2012.

During the effectiveperiod of the 2012012 Practice Areajtdeast one member of the
Aerobatic Club was issued a ticket under Chapter 400.1 of the Rules and § 8.75.010 of the
Morris City Code for “operat[ing] an aircraft in aerobatic flight within thiedal boundaries of
the surface areas of Class B, Class C, Class D, or Class E airspace desigrategirfuort.”
That citation was isged to plaintiff Nicholas Schtas by the Airport Manager Jeffrey Vogen on
March 28, 2012. According to the complaint, the alleged violaimurred while Scholsf'was
flying miles away from the Morris Airport and beyond the city limits of Matrist the point
Scholtes was ticketeanonths after the alleged violatiopgen had already reported the same
incident twice to the FAA, which investigated and found nothing to stigper charge of

improper aerobatic maneuvering. Scholtes and IAC Chapter 1 disputed the ordinanaviolat



and maintained that the City of Morris had no authority to prosecute a pilot -foghn
activities. The charge against Scholtes was pending for 17 months. THan&@lfydismissed it
after Scholtes and IAC Chapter 1 filed a federal lawsuit to enjoin thecstateprosecutiomnd

after IAC Chapter 1 agreed to obtain, and did obtain, a new waiver for a Practicenfaea i
different location. TheCity failed to alert Scholtes that it was dismissing the charge, although it
represented to the state court that he agreed to the dismissal.

According to the complaint, the City of Morris has threatened to prosecute other
members of IAC Chapter 1 for flying offsesoutside the Aerobatic Practice Aread has
“selectively enforced and threaten[ed] to enforce the Morris Ordinance andaR&aws against
the Plaintiffs out of animus for aerobatic flying, Scholtes, and IAC Chapte¥dgen has
personally reported two IAC Chapter 1 members to the FAA fdlight aircraft operations.
Vogen and Nelson have harassed and intimidated IAC Chapter 1 members aed detenbers
from performing aerobatic flight maneuvers near Moifise “harassment” has consisted of, for
example, yelling at and distracting IAC Chapter 1 members on the ground Wweilewtere
coaching or instructing pilots in the air, physically threatening and intimidatingbers,
including by driving a car directlfowardonebefore braking suddenly, anidréatening members

with prosecution for “unsafe maneuvers.”



. Procedural History

In their amended complaint &eptember2, 2013 Scholtesand IAC Chapter 1 sued
the City of Morris, Vogel, and Nelson for an injunction against enforcemietitteo Morris
ordinance and Regulation as they pertain to tHeght regulation of airplanes, claiming that the
FAA has sole enforcement authority in that area. The plaintiffs fucthen that the defendants
violated the plaintiffs’ equabrotection and substantive due process rightsatmtrarily and
unjustifiably restricting the plaintiffs’ liberty and freedom and movememtod malice. Finally,
Scholtes claims malicious prosecution as to the ordinance violation enforcemeeidongc

The defendants mov® dismiss all of the claimander Rules 12(b)(1) and 12(b)(6) of
the Federal Rules of Civil Procedurkirst, they contend that there is no subject matter
jurisdiction because the case is moot and the plaintiffs lack standing, toatimg creation of a
new Aerobatic Practice Area and the dismissal of the case against Scholtes afteginhe o
complaint was filed. The defendants further argue that the local ordinancegahations are not
preempted by federal law, and finally, that the plaintiffs do natesany valid constitutional
claim andthat even if they did, the individual defendants would be entitled to qualified
immunity.

In support of their motion, the defendants submit the affidavit of Scott Belt, Corporate
Counsel for the City of MorrisSeeDef. Ex. 2, Dkt. # 30 at 57. The affidavit describes
discussions and correspondence among the City, IAC Chapter 1, and the FAA pertaiméng to t

Aerobatic Practice Area. Belt attests that in a December 2012 meeting,ylea@IAC Chapter

% The original complaint (Dkt. # 1) filed on June 7, 2013, contained only the claim for
injunctive relief based upon federal preemption and the constitutional claim; theoosli
prosecution was not added until the enforcement proceeding against Scholtes wed. dropp



1 “reached certain agreements” including the relocation of the originald&réeta in exchange
for dismissal of charges against Scholtase id 1 45. Belt attaches a February 1, 2013, email
he sent to Bruce #lew, the Midwest Director of the IAC, “summariz[ingfhe purported
agreements, as well as a return email fromfle® that states simply: “We are sticking by what
we agreed to at the meeting with the City of Morris, the FAA Greag IRggion and the IAC.”
Belt further attests that on August 8, 2013 (afteratiginal complaint in this case was filekk
was informed by IAC Chapter 1 that it had obtained a waiver for a new #erdtractice Area,
“which is in a location agreeable to the City of MorriSée id 7. After Belt received
confirmation from the FAA that the old Practice Area waiver had been canBeldlismissed
by “agreed order” the enforcement complaint against Sch&8essid 118-9.

After the defendast motion was full briefed, the plaintgfrequested and receivkszhve
to file a sufreply to address certain arguments raised in the reply brief and in the fiBlalviaf
Included as an exhibit to that staply brief is the affidavit of Bruce Ballew, who attests that he
“did not then, and [does] not now, believe that the ‘agreements’ in Mr. Belt's Feldruad 3
email accurately reflect the parties’ December 20, 2012 discussions.” RIpI$UEx. B., Dkt.
# 352, at{ 3. According to Ballew, “[t]he parties agreed that IAC Chapter 1 woubllydpr a
new waiver at a location to the east of the Morris Airport and that upon receipe ofetv
waiver, the existing waiver would be surrendered. In return, the City of Morrischtgredrop all
objections to the presence of the Aerobatic Practicea Arear the Morris Airport.1d. | 4.
Ballew further attestshatthe IAC continues to maintain, consistent with statements from the
FAA, that the City of Morris has no authority to regulatdlight activity and that no agreement

as to that point has evbeen reached&ee idat 116-8.



1. Discussion

A. Subject Matter Jurisdiction

The first question must be whether, as the defendants argue, this Court lacks subjec
matter jurisdiction because of either mootness or lack of standing.

1. Mootness

Thedefendants first contend that there is no live controversy between the pattiaseoe
the conflict was settled with the creation of the new Practice Area and the disshibsatharge
against ScholtesA case becomes moot, and the federal courtsdobgct matter jurisdiction,
when a justiciable controversy ceases to exist between the paftstis. v. Financial Industry
Regulatory Authority, Ing 704 F.3d 475, 477 (7th Cir. 2013j)iting Honig v. Doe 484 U.S.

305, 317 (1988))Pakovich v. Verizoh TD Plan 653 F.3d 488, 492 (7th Cir. 2011)F€deral
courts lack subject matter juristion when a case becomes moot.”). When the Court cannot give
any effective relief to the plaintiffs, it must dismiss the cédedlock v. Trs. of Ind. Uniy683

F.3d 880, 882 (7th Cir. 2012).

The primary relief sought by the plaintiffs is an injunction against enforceofean
ordinance and regulations that remain in efféatcording to the plaintiffs, the ordinance is
preempted by federal law and unenforceable by the defendants. When a challenged law
repealed, a claim for declaratory or injunctikaief is mooted.See, e.g., Markadonatos v.
Village of Woodridge760 F.3d 545, 546 (7th Cir. 2014) (noting that “the ordinance has been
repealed and the repeal motis plaintiff's request for declarayoand injunctive relief’)Here
there has been no repeal and thiera live controversy between the parties as to the City’s

authority to regulate flights in and around the Morris airport.



That the defendants believe they have reached an agreement with the IAC that will
forestall future enforcement proceedings is evident, but that belief is nadsbar IAC
Chapterl. There is at the very least a factual dismatecerning whether the parties reached an
agreement ahabout what, but even the defendants’ evidence doesstatilish that there was
any promise not to prosecute IAC Chapter 1 members fibight violations whether within or
beyond the boundaries of the new Aerobatic Practice. Meeeover, the defendants’ voluntary
cessatiorof enforcement effortsannot moot the plaintiffs’ claims unless there igonaspeciof
the allegedly unlawful conduct repeating itséifiends of the Earth, Inc. v. Laidlaw Envtl.
Servs., Ing 528 U.S. 167, 190, (2000YA] d efendant claiming that its voluntary compliance
moots a case bears the formidable burden of showing that it is absolutelyhelesdlegedly
wrongful behavior could not reasonably be expected to r@cdiiere is no suclabsolute
certainty herewhether the Court considers the Belt affidavit or not.

As for the constitutional claimg Count I, the plaintiffs seek damages. There is no
plausible argument that any agreement as to prospective treatment of IA€@rQhaitdts moots
the plaintiffs’ claims for damages for the alleged prior infringements of tdwnstitutional
rights. See Markadonat 760 F.3dat 546 (repeal of ordinance did not moot entire case because
plaintiff sought return of $30 fine)Brown v. Bartholomew Consol. Sch. Corf42 F.3d 588,
596 (7th Cir. 2006) (explaining that “[ijn an action seeking only injunctive relief, once the
threat of the act sought to be enjoined dissipates, the suit must be dismissed as moot . . . .
however [if] a plaintiff also seeks monetary damages, his case is not moot even if the ngderlyi
misconduct tht caused the injury has ceasedfyrthermore, that the enforcement proceeding

against Scholtes now has been dropped does not moot his claim; indeed, he was not entitled to



sue for malicious prosecution until obtaining a favorable disposit®ridewell v. Eberle 730
F.3d 672, 677 (7th Cir. 2013) (“The tort of malicious prosecution under lllinois law includes
among its elements a demonstration that the assertedly wrongful presdeuaninated in the
plaintiff' s favor in a manner implying innocenge A claim for malicious prosecution does not
even accruentil the favorable terminatiofrerguson v. City of Chicag@13 Ill. 2d 94, 100, 820
N.E.2d 455, 459 (lll. 2004)Brooks v. Rossb78 F.3d 574, 579 (7th Cir. 2009herefore, that
disposition cannot itself moot the tort claim. In angmt, Scholtesseeks damages fare alleged
tort, and therefore his claim is liveWhatever agreements were made between the parties, it
remains clear that the plaintiffs have not received everything they requéss lavwsuit, and
there is no conterdn that any purported agreement included a release of claims. Therefore, the
case is not moair otherwise barred by what the defendants contend is a settlement agreement
2. Standing

The defendants also challenge the plaintiffs’ standing to sue. Stamdgtigates the
Court’s subject matter jurisdictioisee G & S Holdings LLC v. Continental Cas..(897 F.3d
534, 58 (7th Cir. 2012)(affirming dismissal under Rule 12(b)(1) for lack of standirid)e
defendants’ standingrgumentappears to be based upbotha lack of injuryin-fact and the
absence of a particularized rather than generally applicable injury (a compdnaudential

standing) SeeMem., Dkt. # 30 at 4-6; Mem., Dkt. # 33 at 5-7.

3 Whether the City’s voluntary dismissal of the ordinance violation is a favorable
disposition for purposes of a malicious prosecution claim will be addressed in the cdrbe
defendants’ Rule 12(b)(6) motion.

* The defendants state, incorrectly, tlBRiaintiffs very briefly reference ‘malicious
prosecution’ in their prayer for relief (only) but do not appear to be pursuing a stattaiaw
based on that doctrine” Mem., Dkt. #806. In fact, Count Ill of the Complaint is devoted to the
malicious prosecution claim.

10



Constitutional standing has three requirements: (1)ynjo fact—the invasion of a
legally protected interest that is concrete garticularized and actual or imminent rather than
conjectural or hypothetical; (2) a causal connection between the injury andornllect
comphinedof; and (3) a likelihood that the injury will be redressed by a favorable decision.
Lujan v. Defenders of Wildlife504 U.S. 555, 5661 (1992) Prudential standing, which
concerns “matters of judicial sejovernance,” requires that the plaintiff's injury be more than “a
generalized grievance shared in substantially equal measure by all or a largé ciazsng”
and that the plaintiff “assert his own legal rights and interests,” rathethbae of third parties.
Warth v. Seldin422 U.S. 490, 499 (1979%¢ee G & S Holdings LL®&97 F.3dat 540.

Furthermore, a piatiff must separately establish standing for each type of relief
requestedMonsanto Co. v. Geertson Seed Fars6l U.S. 139, 153 (2010pummers v. Earth
Island Institute 555 U.S. 488, 493 (2009) (Plaintiff “bears the burden of showing that he has
starding for each type of relief sought Parvarti v. City of Oak Fores630 F.3d 512, 516 (7th
Cir. 2010); Schirmer v. Nagode621 F.3d 581, 585 (7th Cir. 2010). Here, Count | seeks an
injunction against the enforcement of the Morris ordinance and regulatibmsstablish their
standing to seeknjunctive] relief, the plaintiffs must show that: (1) they are under threat of an
actual and imminent injury in fact; (2) there is a causal relation between that amdryhe
conduct to be enjoined; and (3) it is likely, rather than speculative or hypothet@&iala th
favorable judicial decision will prevent or redress that injuSchirmer 621 F.3d at 585 (citing
Summer$55 U.S. 488Lujan, 504 U.Sat 560-61; andSierra Club v. Franklin County Power of

lllinois, LLC, 546 F.3d 918, 925 (7th Cir. 2008)).

11



The defendants suggest that the plaintiffs lack any actionable injéagt for largely the
same reasons they argued that there was no active case or controversy. fiffs’ pddleged
injuries were caused by a state of affairs thas changed since the filing of the original
complaint, namely, the relocation of the Practice Area and the dismissal dfighge against
Scholtes.The defendants appear to invoke, but never cite, the line of batgiag that to
establish injury in fact when seeking prospective injunctive relief, atiifamust allege a “real
and immediate” threat of future violations lk rights SeeCity of Los Angeles v. Lyond61
U.S. 95, 102103(1983). “Past exposure to illegal conduct does not in itsel shpresent case
or controversy regarding injunctive relief ... if unaccompanied by any continuing,nprese
adverse effects.LLujan, 504 U.S. at 564. And, “[a]a general rule, the fact that a person was
previously prosecuted for violating a law is inst#nt by itself to establish that persan’
standing to request injunctive reliechirmer 621 F.3dat 585-86 (7th Cir. 2010) (citing cases).

Here, the plaintiffs do allegdacts sufficient to make plausiblé barely, the lireat of
imminent prosecutions and ongoing injury as of the time of Amended Complaint, which was
filed after the Practice Area was relocat&eeAm. Compl, Dkt. # 2899 87#107. For example,
they asserthat Vogen threatenedhat any pilot who supports Chapter 1 or itscpice area
“could lose their ability to fly at the Morris airport”; that Vogen threateto throw Chapter 1
members out of the airport and ground their plans “if he feels, in his opinion, that they have done
any unsafe maneuvers while flying”; and that@ter 1 members do not practice even within the
designated practice area out of fear of “being the subject of an ordinanceomig@eiceeding

initiated by Defendants for violating the Morris Ordinance and Regulatimhg[Y97, 98, 103.

12



The defendantBnd it selfevident that there is no continuing imminentthreat because
they agreed to the location of the new Practice Area and do not intend to make trotiide fo
plaintiffs in the new one, but that fact has not been established at the pleadjagrat
contradics the allegations in thAmended ©mplaint The plaintiffs allege that, as of the time
the Amended Complaint was filed, they wetdl being threatened with prosecutioifshe facts
of the case later show that there have been no threats since the interveningf ¢ventew
Practice Area, then the standing challenge will succBed. Friends of the Earth28 U.S. at
198 (explaining, as to the plaintiffs’ standing:eéteral allegations of injury may suffice at the
pleading stage, but aummary judgment plaintiffs must set forth “specific facts” to support their
claims”™). But for now the plaintiffs have plausibly alleged harassment thaedthreat of
municipal enforcement actions.

The defendants also invoke prudential limitations on standing in arguing that the
challenged ordinance and regulations “apply equally to every citizen,” andhtrafore the
plaintiffs “are in the same posture as the general citizenry of the City ofisMldviem., Dkt.

# 30 at 6. This argument contradicte tfactual allegations in the complaint, as well as common
sense. The members of an aerobatic flight club surelymames likely to run up against
enforcement okpecializedn-flight aircraft regulatios than “the general citizenryMoreover,

the complaint specifichl alleges that airport and Morris officials selectively enforce the laws
against members of IAC Chaptepdt of hostility E.g, Compl. 1 881, 128 And it is the club
members and other pilots, not the public at large, that risk prosecution for not comptiitige

regulations even if they are, as claimed, unlawful.
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The defendants’ argument that plaintiff Scholtes also lacks standing-ms&Efand
meritslittle discussionThe defendants state that Scholtes “can no longer establish any personal
injuries” because “[a]ll charges against him have been dismissed with pegjadid he is no
longer subject to any punishment related to the charges.” Mem., Dkt. # 30 at 6. But the
defendants cite no authority supporting their implication that a malicious ptmseclaim can
only be pursued when there is an ongoing prosecution; and, as previously noted, the law is
precisely the opposite. Scholtes is not suing dayspective injunctive relief, so he needn’t
establish any imminent injury; he is seeking damages for the past injuries bsiubedallegedly
illegal prosecution.

Accordingly, theamended complaint allegeg minimally as to Count I's request for
injunctive relief, injuries that are sufficient to satisfy the requirements of constitutional and
prudential standing.

B. Rule 12(b)(6) Arguments

The defendants next contend that, even if the Court has subject matter jonsdici
case must be dismissedcause the plaintiffs fail to state any claims for relief. For purpdses o
the injunction claim, the defendants contend that the Morris ordinance and regulations are not
preempted by federal law and are valid and enforceable as a matter of law. Theardsfend
further argue that the plaintiffs fail to state a claim for any constitutional violagoause they
are not members of a protected class. Finally,itkévidual defendants argue that thare

entitled to qualified immunity

14



1. Preemption

Turning first to Count I, which seeks to enjoin enforcement (and, effectivelyardecl
unlawful) the ordinance and regulations to the extent they infringe on the FAA’'s sole
enforcement powers, the defendants move to dismiss on the ground that, as a mattetod law,
Morris ordinance and regulations are not preempitbd.plaintiffs argue that the comprehensive
nature and scope of the Federal Aviation Act results in field preemption, bstaibegand local
authorities from regulating airspace; they also contend that the AirénegDlation Act of 1978
expressly preempts all regulations “related to a price, route, or serviem &ir carrier.”
Resolving the defendants’ moti@ssentially requirethe Court to decide the merits of Count |
as preemption is the sole basis for the argument that the ordinance is invalidodiasC
empowered to make the decision at the pleading stage, however, bfjasiees of express or
field preemption are generally purely legal questions, where the roattdre resolved solely on
the basis of the state and federal statutes a.isgdisconsin Cent., Ltd. v. Shann&89 F.3d
751, 759 (7th Cir. 2008).

Without reaching the question of the preemptive effect of the Airline Deregulatt,
the Court readily concludes that the Federal Aviation Act and it regulatéoycement scheme
preempt the City of Morris’s ordinance allowing it to enforce FAA rules gong flight
operations.

“Because the FAA does not expressly preestate regulation of air safety . . ., FAA
‘preenption, if any, must be implied,” under the doctrine of conflceemption or field
preemption.Ventress v. Japan Airlineg47 F.3d 716, 720 (9thiC 2014). Here, where the

ordinance is coextensive with FAA regulations, conflict preemption is not at isswéng only

15



the question whether “federal law so thoroygliccupies a legislative field ‘as to make
reasonable the inference that Congress left no roorinéoStates to supplement’itHoagland

v. Town of Clear Lake, Ind4,15 F.3d 69, 69697 (7th Cir. 2005)quotingCipollone v. Liggett
Group, Inc., 505 U.S. 504, 516, (1992)

There can be no question that the Federal Aviation Authority has comprehensive, plenary
authority to regulate flight in the national airspatee FAA was enacted to create a “uniform
and exclusive system of federal regulation” in the field of air saf#ty.of Burbank v. Lockheed
Air Terminal Inc, 411 U.S. 624, 6391973) Air Line Pilots Ass'n, Int'l v. Quesada76 F.2d
892, 894 (2d Cirl1960) (explaining that thé=-AA “was passed by Congress for the purpose of
centralizing in a sigle authorityindeed, in one administrattihe power to frame rules for the
safe and efficient use of the nation's airspgcécécordingly, some courts have held that federal
regulation occupies the field of air safety, to the exclusion of state (aakl tegulation.U.S.
Airways, Inc. v. O'Donnell627 F.3d 1318, 1326, 1327 (10th Cir. 2010) (collecting cases). The
Seventh Circuit has not yet decided the issue, although its decistoagiandtakes for granted
the preemption of local laws affecting federal airgpatl5 F.3d at 69§observing that issues
relating to “the safe and efficient use of the airspace” around an airport arettbkeissues that
the FAA preempts)

In evaluating field preemption under the FAA, the first step is to ask whether the
particulr area of aviation commerce and safety is governed by pervasive federal aagulhti
so, any applicable local standards are preemg@gstrap v United Air Lines, In¢ 709 F.3d 995,
1006 (9th Cir. 2013). In this casthe regulation pertaining to adratic flight—undoubtedly a

regulation of air safetyis comprehensive. And, importantly, nothing in the FAA its

16



regulationsempowers municipal officials to enforce the FAAEgulations of aerobatic flight
Yet theMorris ordinance essentiallyrantsthe Morris airpordirector, police and fire chief and
even the City’s building and zoning administratioe enforcement powers delegatedederal
aviation inspectors; there is simply no basis in federal law for this sweapsumption of
authority by locaimunicipal officials Certainly the defendants have not suggested that the FAA
has delegated enforcement authority to them, nor have they cited any authiositisaggest
such delegation would be permissibldne enforcement scheme as much a part of the FAA
framework as the substantive restrictions on aerobatic flgge.generally Americopters, LLC v.
United States95 Fed. Cl. 224, 22728 (2010) (setting forttaviation safety enforcement
scheme).

That which cannot be accomplished directly cann@ds®mplished by incorporatingeth
FAA regulations by reference into a municipal ordinance. The most obvious petddciaa
doing so is the uneven enforcement of nationally applicable regulations throughoutdhalnati
airspace. Another concern is the total lack of aviation trainmgxpertisgpossessed by those
empowered under the Morris ordinance o effect, enforcethe FAA and its companion
regulations the Morris building inspectorsand firefighters for example,have no business
making or interpreting federal ation policy, which is what occurs when they are permitted to
exercise discretion over the enforcement of FAA regulations.

The implicit premise of the City’'s assertion of authority to enforce the FAAasith
controls the airspace above the city limithat premise is unfoundedhere is no “City of
Morris” airspace.See49 U.S.C. § 40103(a) (“The United States Government has exclusive

sovereignty of airspace of the United States.”) Yet, @ity purportsto possess the power to
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regulateat least some fraction of theational airspacéy discretionarily enforcing the FAA.
That is wholly inconsistent with the intent of Congress that there should be uniform hationa
policy with respect to air safety.

The defendants contend that there is no preemption because under lllincsed®b,

ILCS 5/1%101 et seq, the City is empowered to establish a municipal airport and make
reasonable rules and regulations regarding the airportaaniaffic and airportor landing feld
conduct.”65 ILCS 5/11/103%. This argument fails. First, a state statute can be preempted by
federal law just as the municipal ordinance can; if the federal scheme is ple@aparticular

area then regulatiomy either state or localfficials is improper.

Second,to the extent that state (or locaBgulations govermirport siting and ground
operations they are of a wholly different nature than regulation of flight activity within the
national airspace. The Seventh Circuit observed as mukloagland where it distinguished
between the types of local laws that are and are not preempted by thieyFA&éognizinghat
“the issue of where a local governing body chooses to site an airport igmiffeEom the cases
involving “issues which reach far beyond a single local jurisdiction and whithot sensibly be
resolved by a patchwork of local regulations.” 415 F.3d at 698. Thus, noise regulation
ordinances, flighpattern controls, restrictions on night operations, air safety regulations, and
pilot drugtesting provisions are all impliedly preempted by the FAAagland 415 F.3d at 697
(collecting cases). Landse regulations-including the siting of airports and landing stripare
not. See id The Supreme Court itsettjected the @ument that a municipality’s “police powers”
gave it authority to regulate flying times by imposing a curfew because thige oFAA’s

“pervasive control” to regulate takeoff and landi@ty of Burbank v. Lockheed Air Terminal
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Inc., 411 U.S. 624, 638 (1973). The police powers of a local government must yield to the
pervasive air safety regulations enforced by the FAA.

And finally, the Northern District of Illinois authorities that the defendants icite
opposing preemptiorseeMem., Dkt. # 30 at 9, pertain to the preemption under the Airline
Deregulation Act and, further, address claims that relating to employmentmilistion and
product liability, not air safety measures. They are inapposite.

The regulation of aerobatic flights plenary under the FAAnd exclusiveenforcement
is an indispensable component of that plenary authdvityris concedes thah enacting and
enforcing its ordinancd is exercising power to “regulate . . . the airspace above” its municipal
airport. To the extent that the Ordinance regulate8light activity that falls within the FAA’s
existing regulations of aerobatic flight, and to the extent it purports to empowmscipal
officials not employed by the FAA to enforce FAA standards, the Morrdin@nce and
regulations are preempted by federal law and are not enforcable.

2. Constitutional Claims Unde8ection 1983
Next, the defendants contend the plaintiffs fail to state any constitutional cl&wouint

Il. They first argue that, to the extent that the protected interest that the defendantiyallege

®> The Court need not determine whether the Ordinance in preempted inrigsyefte
plaintiffs’ concern $ the regulation of ifflight aerobatic activity and the ordinance is plainly
preempted a® any such regulation and enforcement.

® There is no pending request for judgment in favor of the plaintiffs pursuant to Rule
12(c) or Rule 56(a), and therefore, the Court does not enter judgment at this timehh@ivbe t
preemption issue is legal hature and that there appear to be no material fact disputes that bear
on resolution of the issue, however, Count | is a likely candidate for treatment eadé&t. ECiv.
P. 56(f)(3)even in the absence of a motion by the plaintiftse Court vill address thisissue
with the parties, and provide the required notice and a reasonable time to yésoredtaking
such action.
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infringed was the right to fly within the old Practice Area, that right no longstsebecause a
new Practice Area has been created and the old one striigéelMem. Dkt. # 30 at 10. This
argument, however, doesiot go to whether the plaintiffs have plausibly pleaded facts
demonstrating their entitlement to relief; it is a rehash of the defendants’ n®atreestanding
arguments. The defendants also make thesen&nce argumenhat Count Il fails because
“pilots” are not a constitutionally protected class entitled to invoke the EqualcRoot Clause.

In their response to the motion to dismiss, the plaintiffs clarify the thean@sr which
they seek relief in Count Il. Citingillage of Willowbrook v. Olech528 U.S. 562, 564 (2000),
the plaintiffs invde the “class of one” theory of equal protection. Under this approach, it is not
necessary to establish membership in a protected class; a@fetass claimarises “where the
plaintiff alleges that she has been intentionally treated differently fromsogiarlarly situated
and that there is no rational basis for the difference in treatmentThis is the “traditional
equal protection analysis” applicable where (as here) an allgmezstnmental classification is
not based on membership in a constitutionally protected @ads does not implicate a
fundamental rightld. at 565.To state a classf-one equal protection claim, a plaintiff “must
allege that he was ‘intentionally treatéifferently from others similarly situated and that thisr
no rational basis for the difference in treatmenGé&inosky v. City of Chigm, 675 F.3d 743,
747 (7th Cir. 2012) (quotingengquist v. Oregon Dept. of Agricultyuré53 U.S. 591, 601
(2008)). The rational basis tegirecludes any such equal protection clafnthere is “any
reasonably conceivable state of facts that could provide a rational bath® fdassification.”
Scherr v. City of Chicagor57 F.3d 593, 598 (7th Cir. 2014ee alsoFares Pawn, LLC v.

Indiana Dep’t of Fin’l Institutions 755 F.3d 839, 845 (7th Cir. 2014#leading malicer other
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subjective ill intentalsomay, or may not be requiredsee Del Marcelle v. Brown Cnty. Corp
680 F.3d 887 (7th Ci2012) en bang, cert. denied— U.S. —-133 S.Ct. 654 (2012), but
in any event, the plaintiffs here do allege malice and hostility toward them.

The defendantdnly replyis that the “Morris employees were only attempting to enforce
their regulation to promote safety above its airport,” an intent that is “dgrtatronal.” Mem.,
Dkt. # 33 at 9. But the City’'s focus on a concern for air safety above its airptakeside
enactment of the statute for the governmental conduct implicated by the placitiffsbf-one
claim. The plaintiffs do not contend that enactment of the statuteitsedsunconstitutional
(though they do believe it invalid for other reasonather, they challenge tlemforcemenof the
statute against thenilThe plaintiffs’ classof-one claim amounts to a charge of selective
enforcement motivated bgo reason other thaanimus.The Seventh Circuit has expressly
endorsed the existence of such a claim, rejecting the argumehs$eletive enforcement of the
law can never violate the equal protection clause under aaftase theory because of the
discretion inherent in police powémHanes v. Zurich578 F.3d 491, 492, 494 (7th Cir. 2009);
see alsoGeinosky 675 F.3d at 747 (“Although the police are necessarily afforded wide
discretion in performing their duties, that discretion does not extend to disdmgiagainst or
harassing peopl®. A law enforcement officer “motivated by malice alone is not exercising
discretion and is not weighing the factors relevant to the officer's duty to the ,pudiid
therefore a plaintiff can stateclaim under a clags-one theory by alleging that he is targeted
for arrest because “the officer hates the arrestémnes,578 F.3d. at 496.

With respect to thiselective enforcemerdiaim, it is not enough to say thiatketing

Scholtes could havieeen motivated by a desire to maintain the safetyh@birspace over the
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airport;a hypothetical desire to promote public safety or welfare could justify Wriamay effort

to enforce public laws and eliminate the possibility of clafssne selectivgrosecution claims
of the sort that the Seventh Circuit has recognized. Rather, the proffecedlrenust speak to
the basis of enforcement not agaiastyonebut againsthis plaintiff under the circumstances
alleged inthis complaint’ Here, then,the relevant inquiry as to rationality is not whether there
could be a rational reason for the City to enforce FAA flight regulatayyeanst violators
generally but whether there was a rational reason to enforceCttyes ordinance against
Scholtesvhen (itis alleged) (1) “the City of Morris has not charged any pilot with a citation for
violating the Morris Ordinance and Regulations other than Scholtes”; (2) Vogenekias
reported anyone other than an IAC Chapter 1 member to the FAA for aopeatitions during
flight” despite reporting at least two members; {&)gen “allows other pilots who do not
support IAC Chapter 1 to fly at low altitudes near the runway without threatpefctessions
and without filing reports or complaints against those pilots”; and&{hpltes was ticketed by

the City for flight operations that did not even occur over the Morris airport. Am.plCom

" This does not mean that any claim of improper enforcement gives rise to-afaiass
equal protection claim. A plaintiff's abations, taken as true, must suffice to negate any
conceivable possibility that there was a rational batist is to say, a “rational relationship to
some legitimate governmental purpose” enforcement action was taken for a rational
governmental purposé&rmour v. City of Indianapolis--U.S---, 132 S. Ct. 2073, 2080 (2012).
SeeFlying J Inc. v. City of New Haveb49 F.3d 538, 546 (7th Cir. 2008) (citing standard and
affirming its application to the evaluation of a motion to dismiss). That would ntitebease
where, for example, a police officer randomly selecits speeding car to ticket but fails to ticket
others,see, e.g., Engquisb53 U.S. at 553; “random selection is certainly ration@einosky
675 F.3d at 749t bears noting that where, hsre, a complaint alleges that a statuterteasr
been enforced against anyone else, there is no basis to hypothesize that raedton sel
motivated the alleged enforcement actiaimless one supposes that the random enforcement
strategy adopted by thet¢was to ticket a pilot once every fourteen years.
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Dkt. #28 at 1 88, 91, 99, as?. The plaintiffs furtherallege that malicand animusnotivated
the defendantsctions.See id 1 14, 69, 87, 128.

Against these allegations, the City's proffered public safety rdgoo@nnot stand up.
Concern about the safety of the airport airspace could not (even conceivablgniraaéed the
enforcement effort against the plaintiffs wheagain, accepting the plaintiffs’ allegations on
their face—the defendants had never enforced the giatagainst anyone else and wkgan the
ticket that they issued to Scholtes did not involve flight operations in the airspacethbove
airport. Accordingly, the plaintiffs have plausibly alleged that the defendants intellfiona
discriminated against them without a rational hasisl their clasef-one claim may go forward.

As a second constitutional claim, the plaintiffs also invoke substantive due prdaisss. T
is the theoy under which the Due Process Clause prevents the use of governmental power for
purposes of oppressidiby barring certain government actions regardless of the fairnesg of th
proedures used to implement ther@aniels v. Williams474 U.S. 327, 33(1986);Belcher v.
Norton, 497 F.3d 742, 753 (7th C2007) (explaining that substantive due process “protects an
individual from the exercise of governmental power without a reasonablecptstifi’). In that
sense, the theory of substantive due process is similar to theotlass equal protection
doctrine, especially where, aere, there is no “fundamental right” at stake, and therefare
government need only demonstrate that the intrusion upon somimdamentalliberty is
rationally related to a legitimate government inter&&te Hayden ex rel. A.H. v. Greensburg
Cmty.Sch. Corp, 743 F.3d 569, 57@th Cir.2014); Wroblewski v. City of Washbur@65 F.2d

452, 45#58 (7th Cir.1992). Despite the similarity between the legal theories, however, the
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Court concludes that the plaintiffs have failed to plausibly allege the violation of &arstiNes
due process right.

First of all, the plaintiffs do ot plausiblyallege interference with aonstitutionally
protected interest; the complaint refers to the plaintiffs’ rightsliberty” and “freedom of
movement”in only a conclgory way. Am. Compl., Dkt. # 28 at 125. But the factual
allegations do nosupport anything but the most negligible restrictigrerhaps a slight chilling
of members’ participation in Club activitieson the plaintiffs, whether with respect to the
“freedom of movement’or their “liberty” (they do not identify the distinction they intend)
Considerably more-and more severe restriction would be necessary to turn the claim into a
substantive due process questidhough its parameters remain-dkfined, asubstantive due
process claimn this contextrequires allegations of condutttat “shocks the conscienceSee
County of Sacarmento v. Lewk23 U.S. 833, 8487 (1998). “[Clonduct intended to injure in
some way unjustifiable by any government interest is the sort of officiahanost likely to rise
to the conscieneshocking level. Id. at 849;see also idat 847 (conduct must violate “the
decencies of civilized conduct” or fail to comport with “traditional ideas of fday and
decency”).Harassing aerobatic pilots so that they wiltain an alternative practice arfeatheir
maneuversioes not remotely approach that stand@id Geinosky 675 F.3d at 750 (rejecting
substantive due process claim despite the complaints “troubling” allegationslinggéhe
issuance of false traffic tickets).

Furthermore, the substantive due process claim differs from the ma@ttion claim in
that the plaintiffs specifically allege that the violation aisem theexistenceof the ordinance

itself, which the plaintis allege is “arbitrary,” “unconstitutionally vague,” and “do[es] not
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promote the safety of the residents of Morris or pilots flying at or near Marpsra” Am.
Compl., Dkt. # 28 {1 125Under the highly deferential standard of ratiebasis review, t@
plaintiffs simply cannot establish as a matter of law that the ordintsetelacks any rational
basis,even hypotheticalGoodpaster v. City of Indianapo)i¥36 F.3d 1060, 1071 (7th Cir.
2013). Here thalefendantgposit thatthe ordinance is a safety measure; that is enofgh.
Mem., Dkt. # 33 at 9. (“Morris employees were only attempting to enforce theilategs to
promote safety above its airport”). Narrow tailoring is not required;i® smart legislatian
“[t] hose attacking a statute onioatl basis grounds have the burden to negateery
conceivable basis ch might support it.””Goodpaster 736 F.3d at 1071. For purposes of
substantive due process, the plaintiffs cannot establish as a matter of law trdirthece lacks
any rationabasis.
3. Qualified Immunity

The individual defendants also maintain that they are entitled to qualified immunity.
Since the Court has concluded that the complaint states aotlase equal protection claim, the
availability of the defense turns on whether the constitutional right infringed weaslycl
established. The defendants, however, have offered no argument or pertinent aoithtiy
point; their brief offers only the bald conclusion that “the individual defendants were not
violating any clearly established constitutional rightdém., Dkt. #30 at 11. Accordingly, they
have forfeited the argument as a ground for dismissing the comp®éet.Batson v. Live Nation

Entertainment, In¢ 746 F.3d 827, 833 (7th Cir. 2014)pérfunctory andunderdeveloped”

8 This does not mean that the individual defendants hafeité the defense altogether;
they remain free tdevelop the argument, as warranieca summary judgment motion
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argument is forfeited)jarrard v. CDI Telecommsinc., 408 F.3d 905 (7th Cir. 2005) (argument
forfeited where plaintiff‘failed to develop iin the district court . . with citation to relevant
authority or meaningful argument”).

In any event, in the context dhe classof-one equal protection claiet issue herdit is
difficult to understand how a qualified immunity defense could be asserted dultgaasa
motion to dismiss the clainkEven tostate aclaim, the plaintiff mustas discussed abowva]ege
facts sufficient to negate any conceivable possibility that the defen@atitss were rationally
related to a legitimate governmental purpdAere (as here) a plaintiff succeeds in this task,
the only way to establish the qualified immunity defemwselld be for thedefendantso show
that as a matter of lavithey neverthelessad reason to believe that they were constitutionally
permitted to intentionally discriminate against individual citizens for reasoasingeno
conceivable relationship to angitimate governmental purpose. To state the proposition
suffices as reason to reject it, but in any evieatright to be free from sudrbitraryactions has
been clearly established at least since the Supreme Court expressly reciigniadch See
528 U.S. ab64-65 (“Our cases have recognized successful equal protection claims browght by
‘class of one,” where the plaintiff alleges that she has been intentioredtedrdifferently from
others similarly situated and that there is no rationaisbfor the difference in treatment. . . .
[T]he purpose of the equal protection clause . . . is to secure every person . . . agailtahtent
andarbitrarydiscrimination, whether occasioned by express terms of a statute or by bgpémpr

execution though duly constituted agents.” (internal quotation marks and citations omitted)

° To the extent that theetendants also argue that they have qualified immunity as to
Count | (see Mem., Dkt. # 33 at 10), that is not a section 1983 claim, but rather an attempt to
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Accordingly, the individual defendants are not entitled to qualified immunity #eetplaintiff's
classof-one equal protection claim.
4. Malicious Prosecution

Finally, the defendants argue for the first time in their reply brief that plaintiff Stoltes
fails to state a claim for malicious prosecutidine elements of malicious prosecution under
lllinois law are:(1) the defendants began or continued the original criminal proceedingh€2)
plaintiff received a favorable termination; (3) probable cause did xist; €4) malice was
present; and (5he plaintiff suffered damage#guirre v. City of Chicago382 Ill. App. 3d 89,
96, 887 N.E. 2d 656, 662 (lll. App. Ct. 2008) (citiBwick v. Liautaud169 Ill. 2d 504, 512, 215
662 N.E.2d 1238, 1242 (19965If one element is missing, the plaintiff is barred from pursuing
the claim” Id. The defendants here contethat Scholtes fails to state a clalecausgl)
“withdrawal of charges is not a favorable termioatunless it implies innocenéeand Stoltes
has never claimed thhe did not commit the offense; and &bpltes has not sufficiently pleaded
damagesMem., Dkt. # 33 at 10.

The defendantdirst argument misses the poingi®ltes claims to bégally innocent of
the charge. He is not denying timeflight conductfor which he was ticketede is denying that
his conduct constitutes the violation of a valid law. The defendants cite no authorthefor
proposition that a plaintiff in this posture cannot pursue a malicious prosecution claimat or

such a claim can be brought only when the plaintiff claims to be factually innocehe of t

enjoin enforcement of an allegedly preempted ordinance, and therefore the defense is
inapplicable And, in any event, it does not appear that Count | is even directed at the individual
defendants, except to the extent that they, like any other agents of thé Ribyris, would be

bound by any injunction prohibiting enforcement.
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underlying chargelt is true that the abandonment of the proceedings is not indicative of the
innocence of the accused whénis the result of an agreement or compromse the
impossibility or impracticability of bringing the accused to trige Aguirre382 Ill. App. 3d at
9697, 887 N.E. 2d at 66@3. If the defendants can establish that the dismissal of charges was
pursuant to an agreement or compromise with Schdhey might well prevail on summary
judgment. But that is not evident from the pleadings (and recall that theddetsnhextrinsic
evidence is not properly considered as to the Rule 12(b)(6) arguments).

As to the damagegshe defendants assert, without citing any authority, that Scholtes’
allegation that he “might” be required to disclose his charge on an insunaploeaton “is
speculative and does not qualify as ‘actual damage.” Mem., Dkt. # 33 at 10. In fact, the
complaint alleges that Scholtes, who makes his living as a pilot and flight instruciohema
required to disclose that he has received a citatioarfanflight violation even though he was
not convicted on job application, insurance applications (affecting his premiums) and
applications for aeronautical ratings; he further claims that he, along A@HChapter 1, has
spent “considerable time and money” defending hinfseth the prosecutiarSeeAm. Compl.,

Dkt. # 28,19 104-107. At the very least, under lllinois law, the costs of defending a criminal
prosecution may be recovered in a malicipussecution suit challenging the institution of the
criminal proceedingsSee, e.g,. Denton v. Allstate Ins..Clb2 1ll.App.3d 578588,504 N.E.2d

756, 763 (lll. App. Ct. 1986). The defendants do not argue that the law is different with respect
to a prosecution forviolating a municipal ordinance. Accordingly, Scholtes’ malicious

prosecution claim does not falter at the pleading stage for failure to pleagetama
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For the foregoing reasons, the defendants’ motion to dismideni®d, excepto the
extent that the amended complaint purports to set forth a substantive due prooesargtai

furtheramended complaint (one is not required) is due within 21 days of this ruling.

ENTERED: December 22, 2014 John J. Tharp, Jr.
United States District Judge
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