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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

U.S. EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION,

Plaintiff,
No. 13-cv-04307
V.
Judge Andrea R. Wood
DOLGENCORP, LLC d/b/a DOLLAR
GENERAL,

N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff U.S. Equal Employment Oppartity Commission (“EEOC”) brought this suit
challenging the use of criminal backgroun@cks on potential employees by Defendant
Dolgencorp, LLC (“Dollar General”) under TitMll of the Civil Rights Act of 1964. The EEOC
alleges that Dollar General’'s use of crimibackground checks has a disparate impact on
African-American job applicants. On Febru&;y2015, the Court referred this matter to the
Magistrate Judge for sicovery supervision.

Presently before the Court are two obes by Dollar General to discovery rulings by
the Magistrate Judgé€irst, Dollar General objects to portionsthe Magistrate Judge’s April
20, 2015 order granting the EEOC’s Motion tongpeel, which requires Dollar General to
provide information regarding ifre-employment testing and tiespond to interrogatories that
Dollar General claims are in excess of the 2ispmptively allowed under the Federal Rules of
Civil Procedure. (Dkt. No. 1093econdDollar General objects tthe Magistrate Judge’s
finding, in a May 26, 2015 order, that certdimcuments submitted by the EEOC ifocamera
inspection are shielded from disclosure by the deliberative process privilege. (Dkt. No. 138.)

This Court now overrules the EEOC’s objectionsremands to the Magistrate Judge the issue
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of whether Dollar General has demonstrated aquéatized need for the privileged documents
that outweighs the EEOC’s need to mainthia confidentiality of those materials.
DISCUSSION

Magistrate judges “enjoy extremely bdodiscretion in controlling discoveryJones v.
City of Elkhart 737 F.3d 1107, 1115 (7th Cir. 2013). The district court’s review of discovery-
related decisions by the magistrate judge is gmekby Federal Rule of Civil Procedure 72(a).
Weeks v. Samsung Heavy Indus, €26 F.3d 926, 943 (7th Cir. 1997). Under that rule, when a
party objects to a magistrate jutigydiscovery order, “[t]he digitt judge . . . must consider
timely objections and modify or set aside any péthe order that is clearly erroneous or is
contrary to law.” Fed. R. Civ. P. 72(a). “Clearor is an extremely @ierential standard of
review, and will only be found to exist where tlegiewing court on the e¢ine evidence is left
with the definite and firm conviction that a mistake has been commiatkston v. Madry
440 F.3d 879, 888 (7th Cir. 2006) @nhal citations and quotationsitted). The fact that the
district court would have decidehe case differently is angufficient reason to overturn the
decision.See idRather, under this standamlersal is appropriatanly when the magistrate
judge’s decision strikes the Cotisis wrong with the force of aweek old, unrefrigerated, dead
fish.” S Indus., Inc. v. Centra 2000, In249 F.3d 625, 627 (7th Cir. 2001).
l. Objections to the Magistate Judge’s April 20, 2015 Order

On February 20, 2015, the EEOC filed a motmrompel Dollar General to respond to
written discovery. (Dkt. No. 88Qn April 1, 2015, the Magistrathudge issued an oral ruling on
the EEOC’s Motion to Compel (Dkt. No. 9&nd subsequently issued a written order
memorializing that ruling. (DktNo. 104.) Dollar General novppeals several aspects of the

Magistrate Judge’s order.



A. Other Tests and Checks

Dollar General first objects to the Magéte Judge’s ruling on discovery seeking
information on what can broadhe categorized as pre-employmehecks or tests that Dollar
General gives to potential employees during the hiring process. At issue is Dollar General’'s use
of its Desired Behavior Assessment (“DBA"yredit checks, referenciiecks, and drug testing.
Specifically, Dollar General challenges the fallng rulings on the basis of relevancy:

e In Document Requests 28 and 29, retipely, the EEOC askefbr: “Documents
sufficient to show any [DBA] used by Dotl&eneral from 2004 to the present[,]” and
“[d]Jocuments sufficient to show the scoringethods for [the DBA].” (Dkt. No. 88-6 at 5-
6.) The Magistrate Judge ordered Dollan&ml to “produce a copy of its most recent
version of its DBA test and the scoring imad for the test.” (£0/2015 Order at 2, Dkt.
No. 104.)

e In Document Request 30, the EEOC asked“idocuments sufficient to describe and
provide any drug testing, credit checksminal background checks, [DBA], and/or
reference checks done by Dollar Generaitibemployees or conditional hires from
January 1, 2004, to the present, including policies or operatingrocedures setting
forth any of the aforementioned methodswéluation.” (Dkt. No. 88-6 at 7.) The
Magistrate Judge ordered Dalldeneral to produce “the most recent copy of its drug
testing policy and any policigselating to credit checks oeference checks (if they
exist).” (4/20/2015 Ordeat 2, Dkt. No. 104.)

e In Interrogatory 21, the EEOC asked Dollam@ral to identify “vhen and why” Dollar
General began using the DBA and to identify “any studies done by or records kept by
Defendant which track the incidis of retail theft and/or amount of shrinkage at Dollar
General stores before and after Defendagtabaising such testyDkt. No. 88-5 at 6.)
The Magistrate Judge ruled that Dollar Gaxhenust “produce docuemts reflecting any
studies, testing, or analysiswhether [its] use of the DBAas resulted in reductions in
employee theft and shrinkage” from 2004 te gresent. (4/20/2015 @er at 2, Dkt. No.
104.)

Dollar General challenges the Magistraelge’s rulings based on its contention that

these materials are irrelevaAtparty may “obtain discovemegarding any nonprivileged matter

! The DBA is a paper-based, multiple-choice assessthanapplicants for employment at Dollar

General are required to complete while in the store. According to Dollar General, “the DBA helps reduce
shrink and improve profitability by screening out apatits whose answers indicate that they may behave
in ways that may be less honest and less productivej’ (©4/20/2015 Order at Ex. A, p. 17.4, Dkt. No.
114.)



that is relevant to any partytdaim or defense.” Fed. R. Civ. P. 26(b)(1). “Relevancy has been
construed broadly to encompass any matter #watsbon, or that reasonglaould lead to other
matter that could bear on, any isshat is or may be in the cas&Vi-Lan, Inc. v. LG

Electronics, Inc.2011 WL 148058, *2 (N.D. Ill. 2011) (citin@ppenheimer Fund, Inc. v.
Sanders437 U.S. 340, 351 (1978)). The “burden saghon the objecting parto show why a
particular discovery request is impropafddish v. Oakbrook Terrace Fire Prot. Dis235

F.R.D. 447, 450 (N.D. 1ll2006) (citation omitted].

In this case, the Magistrate Judgetsidion ordering production by Dollar General was
not contrary to law or clearlyr®neous. Indeed, all of the testgjuired to be produced would be
relevant to the EEOC'’s rebuttal of Dollar Geades business necessitiefense. Should the
EEOC meet its burden of showing that thalldnged criminal background checks cause a
disparate impact on the basisrate, Dollar General will have the opportunity to prove that the
criminal background checks are “job relateahd “consistent witlbhusiness necessity&llen v.

City of Chicago 351 F.3d 306, 311 (7th Cir. 2003) (citing 42 U.S.C. § 2000e-2(K)(1)(A)(i)). If
Dollar General has other hiring tests and checkdaoe that serve purposes similar to those of
the criminal background check, then such erizk is relevant to whether the criminal
background check is, in fact, a iness necessity. FurthermoreDibllar General is able to
establish its business necessity defense, the BEDRave the opportunity to rebut that defense
by demonstrating that an altative employment practice exisiad the defendant refuses to

adopt it.Id. at 312. The other pre-emplognt screening tests used by Dollar General could be

2 Although Dollar General cites case law for the jsifion that it is the party seeking discovery that

bears the burden of demonstrating relevaseg®bj. to 4/20/2015 Order at 6-7, Dkt. No. 109), the Court
notes that all of the cited case law pertains to the discovery of settlement agreements in unrelated matters.
See, e.g., ABN AMRO, Inc. v. Capital Int'l Ltdo. 04 C 3123, 2006 WL 6898001, at *2 (N.D. Ill. Jan.

30, 2006)Glaxo, Inc. v. Torphram, IncNo. 95 C 4686, 1996 WL 411487, at *5 (N.D. Ill. July 18,
1996);Vardon Golf Co. v. BBMG Golf Ltd156 F.R.D. 641, 650 (N.D. Ill. July 15, 1994). The Court

does not find this line of cases persuasive in the present context.
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relevant to the EEOC’s rebuttal case, as the EB@y argue that those tests are “substantially
equally valid, less discriminatorytatnative employment practice[s]d. Although Dollar
General exhaustively argues that its otherggmgloyment screens atebsts do not serve the
same function as the challesgycriminal background check (Obj. to 4/20/2015 Order at 10-14,
Dkt. No. 109), the Magistrate Judge did not act contrary to law or commit clear error in finding
that these materials are relevgiven their connection to clainad defenses in this case.

Finally, the Court rejects as meritlessliBoGeneral’s argument that, “[i]f the EEOC
reasonably believed that otHeFsts or checks’ were geane to the numbers behind its
statistical analysis, the EEOC was required w@stigate them prior to filing the complaint in
this case.” (Obj. to 4/20/2015 Order at 14, D¥b. 109.) The case law Dar General cites in
support of this argument vgholly inapposite. DollatGeneral cites portions &chnelbaecher v.
Baskin Clothing C.887 F.2d 124, 127 (7th Cir. 1989), abdmpeau v. Neuroscience, InNo.
14-cv-324-jdp, 2015 WL 224694, at *7 (W.D. WisnJa5, 2015), establishing that allegations
of Title VII violations not contained in aBBEOC charge cannot be contained in a private
plaintiff's complaint.ld. at 127. However, the current discoyelispute has nothing to do with
the addition of new claims to the case, asHEREOC is not claiming that any pre-employment
test, other than the criminal background chéels a disparate race-based impact on hiring.

Accordingly, the Court overrules Dollar @eral’s objection and affirms the Magistrate
Judge’s April 20, 2015 order as it pertainshte EEOC’s Document Requests 28 through 30 and
Interrogatory 21.

B. Interrogatories In Excess of 25

Dollar General separately objects to the Magie Judge’s order mpelling it to answer

the EEOC'’s Interrogatories 21 and 22. Dollar Geread refused to answer these interrogatories



on the ground that the EEOC exceeded the 2%rogatory limit imposedy the Federal Rules

of Civil Procedure. The Mastrate Judge held thgt]o the extent thafDollar General] refused

to respond to any interrogatooy the ground that Plaintiff servéglo many interrogatories, the
objection is overruled.” (4/20/2015 Order at 3, D¥o. 104.) Dollar General now objects to this
decision, claiming that although the EEOC has propounded interrogatories that number up to 23,
when sub-parts are taken into account, “[tBEOC has actually propounded at least fifty-seven
interrogatory requests, which is more than deule Rule 33(a)(1) limit.” (Obj. to 4/20/2015

Order at 18, Dkt. No. 109.)

As an initial matter, the Court notes thatlBoGeneral greatly inflates its count of the
number of interrogatories that it has been meddo answer. The Magistrate Judge denied the
EEOC’s motion to compel a response to lrigatory 23, which according to Dollar General
contains 26 subpartdd( at 19.) Furthermore, Dollar Genkitaelf answerednterrogatories 1
through 20, even though it maintains that whensats are taken into egunt the EEOC hit its
25-interrogatory limit with Interrogatory 9. Ti&ourt thus deems waivethy objection to the
number of interrogatories comprised by EeOC’s Interrogatories 1 through 20. The only two
interrogatories at issue hethen, are Interrogatories ahd 22, which according to Dollar
General each contain two subparts.

Under Federal Rule of Civil Proced88, a party has a righd serve 25 written
interrogatories upon anotherrpa and may obtain leave oburt to serve additional
interrogatories “consistent withe principles of Rule 26((8).” Fed. R. Civ. P. 33. Rule
26(b)(2) governs the Court’s determination ofetfer leave will be granted to serve additional
interrogatories. The Court will limit discoveryder that rule if (i) tb discovery sought is

unreasonably cumulative or duplicative, or is atlddle from some other source that is more



convenient, less burdensome, or less expen@iv#)e party seekingliscovery has had ample
opportunity by discovery in the action to obtaie thformation sought; or (iii) the burden or
expense of the proposed discovery outweighgky benefit, taking into account the needs of
the case, the amount in controversy, the panéssiurces, the importancetbk issues at stake
in the litigation, and the importance of the pragmbsliscovery in resoing the issues. Fed. R.
Civ. P. 26(b)(2).

Here, Dollar General does not argue thatathditional interrogatories implicate any of
enumerated factors set forth in Rule 26(b)jther, it argues that the Magistrate Judge was
clearly erroneous in failing to require the EE@ demonstrate a particularized need for
additional interrogatories. (Oljo 4/20/2015 Order at 20, Dkt. No. 109.) While a number of
district courts have held thatparty must put forth a particutzed showing in order to exceed
the 25- interrogatory limjtsee, e.g., Med. Assur. Co. v. Weinbergéb F.R.D. 176, 181 (N.D.
lIl. May 26, 2011) (quotindpuncan v. Paragon Publishing, In@04 F.R.D. 127, 128 (S.D. Ind.
2001)), Dollar General does not cite any colling authority for its contention that a
particularized showing is requireBeeMatheny v. United State469 F.3d 1093, 1097 (7th Cir.
2006) (district court opinions are tainding authority). Fithermore, the EEOC has stated that it
needs more than 25 interrogatories because #&"sanationwide in scope, raises complicated
data issues, and involves many different legal and factual’afeB©C Resp. at 5, Dkt. No.
125.) It was not clearly erroneoascontrary to law for the Magirate Judge to have credited

this explanation in allowing more than 25 interrogatoties.

3 Contrary to Dollar General’s contention, the Magistrate Judge did not grant the EEOC “an endless ticket
to serve interrogatories.” (Obj. to 4/20/2015 OrdetBtDkt. No. 109.) Indeed, the Magistrate Judge’s

order provided that, “Plaintiff may not serve #iuhal interrogatories without leave of Court.”

(4/20/2015 Order at 3, Dkt. No. 104.)



Accordingly, the Court overrules Dollar G&ral’s objection and affirms the Magistrate
Judge’s April 20, 2015 order to the extent guies Dollar General teespond to the EEOC’s
Interrogatories 21 and 22.

Il. Objections to the Magistrate Judge’s May 26, 2015 Order

Dollar General also objects to the Marast Judge’s May 26, 2015 order finding that
certain materials Dollar General sought in disgry are protected byetdeliberative process
privilege. (Dkt. No. 138.) The EEOC asserted brivilege in response to Dollar General
Interrogatory 2 and Request for Production Nun®evhich led Dollar General to file a motion
to compel before this CouttDkt. No. 63 at 3-4) This Court then ordered the EEOC to deliver
copies of the withheld documer{Bates-labelled E0000644-50, EO000813-816, EO000817-21,
and E0000654) to the Magistrate Judgeriaramerareview and directed the Magistrate Judge
to “determine the applicability of the assettprivileges in lighotf the governing legal
principles.” (Dkt. No. 111 at 8In its May 26, 2015 order, the Mestrate Judge found that the
EEOC had properly asserted thdilolerative process privilege.

The “deliberative process privilege protectsnmunications that are part of the decision-
making process of a governmental agentinited States v. Farleyl1 F.3d 1385, 1389 (7th Cir.
1993). The purpose of this privilege is to “previmrry to the quality of agency decisions” by
fostering frank and candid commauaations among decisionmakeki.RB v. Sears, Roebuck &
Co, 421 U.S. 132, 151 (1975). Thus, the delibeeatixocess privilege covers “documents
reflecting advisory opinions, recommendations deliberations comprising part of the process
by which governmental decisions and policies are formulai2ef’t of Interior v. Klamath
Water Users Protective Ass’832 U.S. 1, 9 (2001) (internal gatibns omitted). The privilege

“does not justify the withholdingf purely factual material, naf documents reflecting an

* The EEOC also contends that these documents @tecped by the attorney work product privilege.
8



agency'’s final policy decisions, but it does apial predecisional policdiscussions, and to
factual matters inextricably intertwined with such discussidasviro Tech Int'l, Inc. v. U.S.
E.P.A, 371 F.3d 370, 374-75 (7th Cir. 2004). A party seeking documents that fall within the
scope of the deliberative praseprivilege may nonetheless require the government to produce
the privileged documents by making a showtimat the party’s need for the documents
outweighs the government’s imést in not disclosing therirarley, 11 F.3d at 1389-90.

Having reviewed the documents in questior, @ourt finds that thMagistrate Judge did
not commit clear error or act contrary to lawdetermining that they are protected by the
deliberative process privilege. Eaicicludes or references statisti@analyses regarding whether
Dollar General’s use of background checksddssparate impact ondhhiring of African-
Americans. These analyses are predecisional ime)as they arose in the context of evaluating
whether or not to sue Dollar Geral. And notwithstanding Doll&eneral’s argument that “it is
evident from the EEOC’s own description of thekbcuments that they contain purely factual
information that can be segregated from any deliberative processt¢@s26/2015 Order at 5,
Dkt. No 138), the Court agrees with the Magistrdudge that “[t]he v& data and accompanying
analyses are inextricably intertwined, makihg entirety of the withheld documents both
predecisional and deliberative in naturgh/’26/2015 Order at 5, Dkt. No. 130.)

Furthermore, Dollar General mischaractesithe EEOC’s description of the documents
in its privilege log entries. According to Dollar General, these descriptions “do not imply that the
documents were anything more than pure stedisreports, which are not protected by the
deliberate process privilege.” (Obj. to 5/26/2@sler at 5, Dkt. No. 138.) Dollar General fails
to note, however, that the EEOC stated on its pgeileg that all of thedocuments at issue were

created “to evaluate merits of clairh@kt. No. 71-1 at 7). The Court’s review of these



documents confirms that the descriptions @aueate: all of the documencontain statistical
analyses specifically geared toward evahgapotential claims against Dollar General.

Dollar General cites a nurabof cases for the proposition that the EEOC should be
required to produce the documents because “patistgtal reports . . . are not protected by the
deliberate $ic] process privilege. (Obj. to 5/26/2005der at 5, Dkt. No. 138.) But none of
these cases are persuasive, as each involves documents very different in nature from those
presently before the Court. Racific Molasses Co. v. NLRB. Regional Office #5& F.2d
1172 (5th Cir. 1978), for example, the document thatFifth Circuit analyzed included only the
number of employees in agepective collective bargamg unit, the number of signed
authorization cards, and tpercentage of people indlunit who signed the cardd. at 1183
n.8. The Fifth Circuit found that the report etus was “little more than a mechanically
compiled statistical report which contains njgctive conclusions, ands a result, must be
considered ‘purely factual’ in naturdd. at 1183. Similarly, ifEEOC v. Fina Oil and Chemical
Co, the district court ordergatoduced reports witfevaluative sections that are easily
segregable from the ‘purely fatl’ material,” and a statisticaéport on employment by race
that the district court found wdnot deliberative in nature145 F.R.D. 74, 76 (E.D. Texas
1992). Finally, Dollar General citésarmelee v. TrueNo. 93 C 7362, 1999 WL 104713 (N.D.
lll. Feb. 25, 1999), but that case deaith factual narraves prepared by withesses in the case.
Id. at *1. The court found that thesvitness statements were “segregable from, and in no way
reveal anything about, ttegency’s deliberationsld.

Unlike the materials at issue Racific MolassesFina Oil, andParmaleg the statistical

materials in this case are integral to thibaéeative purpose of thdocuments: to determine
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whether the criminal background check at igsudis litigation has a disparate impact on
African-American job seekers and whetheptwsue claims against Dollar General.

Thus, the Court denies Dollar Generallgection to the Magistrate Judge’s May 26,
2015 Order. However, although the Magistratdge properly analyzed the nature of the
withheld materials as being protected frormcdivery by the deliberative process privilege, she
did not consider whether Dollar General has sufficiently demonstrated a particularized need for
the materials. For this reason, the Court remémdsmatter back to the Magistrate Judge for a
determination of whether Dollar General has established a particularized need for the documents
that exceeds the EEOC'’s need for confidentiaBige Evans v. City of ChicagZz81 F.R.D. 302,
316 (N.D. Ill. 2005).

CONCLUSION

For the reasons stated above, Dollar General’s objections (Dkt. Nos. 109, 138) are
overruled, with the exception thatjth respect to the May 26, 20bsder, the Court remands to
the Magistrate Judge the issue of whether D@laneral has establishagarticularized need
for the materials deemed protected by the dediinee process privilege that exceeds the EEOC’s

need for confidentiality.

ENTERED:

Dated: November 17, 2015

Andrea R. Wood
United States District Judge
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