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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
PATRICIA BARKER and WILLIAM BARKER,
Plaintiffs, 13C 4369
VS. Judge Feinerman

QUICK TEST, INC. and MVLGROUPINC.,

N N N N N N N N N

Defendants.

M EMORANDUM OPINION AND ORDER

Patricia Barker and William Barker allege that Quick Test, Inc. and itsefioparent
MVL Grouplnc., violated the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §&0deq.the
lllinois Minimum Wage Law(“IMWL") , 820 ILCS 105/%t seq and the lllinois Wage Payment
and Collection Ac{“IWPCA”), 820 ILCS 115/%t seq. by failing to compensate thefor all
hours workedfailing to payrequired overtime, anettaliating against them for bringing this suit.
Doc. 39. Discoveryas closed and a jury triml set for May 16, 2016. Doc. 112.

Quick Test has moved for summary judgmentt@wageandhourclaimsand partial
summary judgment otheretaliation clains—summary judgmers sought orWilliam’s
retaliatory disciplineschediing, and terminatiorclaimsand onPatricia’sretaliatory scheduling
claimas it pertains toraallegedwork hour reduction in January 205Bfd isnot sought on
William’s retaliatory denial of a promotion claiand Patricia’'setaliatory termination claa and
retaliatory discipline claims (including retaliatory scheduling other thaaltbgedJanuary 2014
work hour reduction)-while MVL Group has movedor summary judgment on all claim®oc.
119. MVL Group is granted summary judgment as to all claagainst it and Quick Estis

granted summary judgment i) all FLSA and IMWL claimsj2) William’s IWPCA claims;
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(3) William’s retaliatory discipline clairmsofarasit pertairs to warnings or incidents other than
thewarningon January 20, 2014nd(4) William’s retaliatoryscheduling claim Summary
judgment is denied orfl) Patricia’'sIWPCA claims; (2) William’s retaliatory disciplineaim
insofar as ipertairs to thewarningon January 20, 2014; (3) William’s retaliataeymination
claim; and(4) Patricia’sretaliatory scheduling claimPaintiffs’ motion to strike portions of
Defendants’ affidavitsDoc. 132, is denied, and Plaintiffs’ motitmdeem certain facts admitted,
Doc. 144 s deniedexcept with respect to R-73 of their Local Rule 56.1(b)(3)(C) statement,
which are deemed admitted
Background
A. Evidentiary Issues
Beforesetting forththe factsthe court resolvethe followingevidentiaryissues.
1. Plaintiffs’ Use of Their Interrogatory Answers

In disputingseveral paragps of Defendants’ Local Rule 56.1(a)(3) statement,
Plaintiffs’ Local Rule 56.1(b)(3)(B) responseestheir answers to Defendantsiterrogatories.
Doc. 130 at 1 19-20, 22-25, 27:28e alsdoc. 141 at § 35, 101. Defendants contend that
Plaintiffs cannot use theinterrogatory answeias evidence on summary judgmbetause
those answerngiolate28 U.S.C. § 1746. Doc. 138 at 4; Doc. 141 at {1 3-5. If the interrogatory
ansvers are not admissihlPlaintiffs may not use them to oppose summary judgnftsd.
Lewis v. CITGO Petroleum Cor®61 F.3d 698, 704 (7th Cir. 2009) (“To defeat a summary
judgment motion ... a party may rely only on admissible evidence.”).

Sedion 1746, which governs unsworn statements, providesievant part

Wherever, under any law of the United States or under any rule, regulation,
order, or requirement made pursuant to law, any matter is required or

permitted to be supported, evidenced, established, or proved by the sworn
declaration, verification, certifita, statement, oath, or affidavit, in writing of



the person making the same (other than a deposition, or an oath of office, or
an oath required to be taken before a specified official other than a notary
public), such matter may, with like force and effect, be supported, evidenced,
established, or proved by the unsworn declaration, certificate, verification, or
statement, in writing of such person which is subscribed by him, as true under
penalty of perjury, and dated, in substantially the following form:

(2) If executed within the United States, its territories, possessions, or
commonwealths: “I declare (or certify, verify, or state) under penalty of
perjury that the foregoing is true and corre€kecuted on (date).

(Signature)”.
28 U.S.C. § 1746(2). hefiled versionsof Plaintiffs’ interrogatory answeiatachthis page

signed by Patriciand a materially identical page signed by William

AFFIANT'S SWORN SIGNATURE TO ANSWERS
STATE OF ILLINOIS )
)SS
COUNTY OF )
The Undersigned, the Plaintiff , on oath deposes and states that he/she has

read the foregoing Interrogatory and the Answers thereto, and the Answers given are true and
correct, to the best of Affiant’s knowledge and belief.

Doc. 131-4 at 17-18. These pages doaooitain the precisnguage set forth in § 17¢@%, as

they do nostatethe executiomlateor that they were sworn under penalty of penalty of perjury.
So the questiohecomes whether the pages aresflibstantially the ..form” as thelanguageset
forth in § 17462).

In the summary judgment context, the Seventh Circuit has approved the use of sworn
declarationghatquotean earlier interrogatory answeee Aderson v. Credit Bureau Collection

Servs., InG.422 F. App’x 534, 537 (7th Cir. 2011), anunsworn statements thedtisfy
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8 1746,see Owens v. Hinslegg35 F.3d 950, 954-55 (7th Cir. 2011) (collecting cases for the
proposition that “a declaration under 8 1746 is equivalent to an affidavit for purposes of
summary judgment”)Tyler v. Runyon70 F.3d 458, 462 & n.4 (7th Cir. 1996)t it has
repeatedly held thatraunsworn statement that “did not subject [the declarant] toetiha!feesfor
perjury[] was not within the range of evidence that [a] district court couldademsiDeBruyne
v. Equitable Life Assurance Soc’y of YUSR0 F.2d 457, 471 (7th Cir. 1998¢ealsoJajeh v.
Cook Cnty,. 678 F.3d 560, 567-68 & n.3 (7th Cir. 2012) (sanv®Connell v. Ritz-Carlton
Watertowey 39 F. App’'x 417, 420 (7th Cir. 2002) (samigpited States v. WellmaB30 F.2d
1453, 1467 (7th Cir. 1987$ame) Pfeil v. Rogers757 F.2d 850, 859 & n.15 (7th Cir. 1985)
(“Affidavits are admissible in summary judgment proceedings if they are onadker penalties
of perjury; only unsworn documents purporting to be affidavits may be rejectetéig,
Plaintiffs’ interrogatory answers amn®t dated andontain no verification or statement thatythe
were made under penalty of perjury. Doc. 131-14 at 17Fb@. answers therefore do not satisfy
8 1746 and cannot be deployed on summary judgment.
This result finds support in decisiofiem other circuits. The Second Circuit recently

summarized the operation of § 1746:

Section 1746 provides that an unsworn matter may be treated as sworn,

provided that it is “prove[n] by the unsworn declaration, certificate,

verification, or statement, in writghof such person which is subscribed by

him, as true under penalty of perjurgnd dated, isubstantiallythe ... form”

of the model declaration provided. 28 U.S.C. 8§ 1746 (emphasis added).

Parsing the declaration provided in the statute reveals its substantive elements:

the declarant must (1) “declare (or certify, verify, or state),” (2) “under
penalty of perjury,” (3) that the matter sworn to is “true and correct.”

In re World Trade Ctr. Disaster Site Litjg/22 F.3d 483, 488 (2d Cir. 2013). Apiply that
standard, the Second Circuit held that the “substitution of ‘subject to punishment’ for ‘under

penalty of perjury’” in an unsworn statemerg a substantial departure from the substance of the



declaration provided in § 1746, and thus, does noiptpwith the statute.”lbid. The court
reasoned:
Inclusion of the language “under penalty of perjury” is an integral requirement
of the statute for the very reason that it impresses upon the declarant the
specific punishment to which he or she is sulej@dor certifying to false
statementsMoreover, as the Fifth Circuit has observed, omission of the
phrase “under penalty of perjury” would “allow[] the affiant to circumvent the
penalties for perjury in signing onto intentional falsehoods$isshelwai Am.
Corp. v. Kline 845 F.2d 1300, 1306 (5th Cir. 1988). We hold that 28 U.S.C.
§ 1746requires that a certification of the truth of a matter be expressly made

under penalty of perjury. Any other result would be contrary to the plain
language of the stiate and the objective sought to be advanced by it.

Ibid. (footnote omitted).

Other circuitsadhere tdhis approach See McCaskill v. Rag79 F. App’x 913, 915
(11th Cir. 2008) (on summary judgment, rejecting an unsworn statement because it did not
“include a handwritten averment, signed and dated, that the statement is true unetealties p
of perjury”); United States v. Bery19 F. App’'x 290, 292 & n.2 (4th Cir. 2007Berry’s
statement in his notice of appeal attached as an exhibit does not comport with tleeneapsir
of ... 28 U.S.C. § 1746, as it is not notarized, makes no reference to the potential penalty for
perjury, and is not specifically dated.Blder-Keep v. Aksamid60 F.3d 979, 984 (8th Cir.
2006) ([T]he affiants failed to executtneir affidavits under penalty of perjury as mandated by
8 1746. Therefore, we hold that the district court was authorized to exclude sua sponte such
affidavits from its consideration of the first summary judgment mdtjpbinited States v.
Streck 62 F. App’x 575, 576-77 (6th Cir. 2003) (holding thatotice of appeal that was neither
sworn under penalty of perjury nor notarized violated § 174@) dOtlier concersapro se
litigant who quicky corrected his failure to declare under penalty of perjloat his testimony

was true and correcSee @wis v. Fernandez/98 F.3d 290, 291-92 (5th Cir. 2015). Plaintiffs



here are nopro se and they havenade naeffort to correct the signature pages initeny
months since they servékeir interrogatoryanswers
Plaintiffs respond thdiecause¢hdr interrogatory answerare not sworn declarations,
they should be subject only to Federal Rule of Civil Procedui® @3, which provides that
“[e]ach interrogatory must, to the extent it is not objectebeéamnswered separately and fully in
writing under oath.” Doc. 149 at 1-Z'his argument fails becausd 846by its own terms
applies to Rule 33See28 U.S.C. § 1746 (“Wherever, undarylaw of the United States or
underany rule regulation, order, or requirement made pursuant to law (eniphasis added).
Because Plaintiffs’ interrogatory answers do not comply with § 1746, Plamfysnot
rely on ttemin opposing summary judgmenfeeDeBruyne 920 F.2d at 471The nextinquiry
is whether Plaitiffs’ denials of {L9-20, 22-25, and 27-29 of Defendants’ Local Rule 56.1(a)(3)
statement rely on evidentiary materials other than the inadmissible interyogaswersand, if
so, whether those materials support the denials.
Citing William’s depositon transcript, Defendants’ 11 19-@8sert that William “does
not have any documents reflecting how much time he spent performing work from hothe, [tha
he cannot estimate how many hours per week he spent performing work at home,t had tha
testified “that there were times since 2012 that he performetheftlock work at home, but he
cannot identify when and cannot estimate how much time was spent performing th&bwor
home.” Doc. 130 at 1 19-26ee alsdoc. 121-5 at 52William admits that hedoes not have
any suchdocuments, but denies that he cannot estimate how many hours he worked from home.
To support his denial, William cites his interrogatory answers (which ar@dnassiblg and
another portion of his deposition transcript where bfied thatDefendants’ counsel had not

given him a copy of his own interrogatory answers before he testifiedelratud not estimate



how many hours he worked from home. Doc. 130 at  19-20 (citing Doc. 121-5 at 52). That
portion of his depositiorranscript does not support his denial. Defendants’ counsel was under
no obligation to give William a copy of his interrogatory answers#as a “cheat sheet” during
his deposition.SeeMonroe v. Sisters of St. Francis Health Ser2811 WL 4399236, at *3

(N.D. Ind. Sept. 21, 2011) (“A deposition is not a take home exaAri)l the fact that William

at his deposition could not even hazarcatimateas to how many hours he worked from home
castdurther doubt, not that any further doubt is needed, over the value of his unsworn and
undated interrogatory answers.

Citing Patricia’s deposition transcript, Defendants29®5 assert that Patricia testified
that she did not know if she was paid for working at home, did not know how many hours she
worked from home, did not know whether she even worked more than ten off-the-clock hours
from home, and did not know how many hours William worked from home. Doc. 130 at 1 22-
25. To support her denial, Patricia cites her interrogatory answers (which adsrissible
and another portion of her deposition transcript where, like William, she testifted tha
Defendants’ counsel had not given her a copy of her own interrogatory answeesshefiave
that testimony.Ibid. (citing Doc. 121-6 at 71). For the reasons just given, that deposition
testmony does not support Patricia’s denial. Plaintiffs also contend that deposing counse
engaged irideposition ‘tactics’ ...that purposefully jumped from subject to subject without any
reason[,] constantly interrupted” Patricia, and “asked vague unfocused questinas.”

Plaintiffs’ assessment of Defendants’ counsel’s “tactics” does not faftgct what occurred at
the deposition and provide® justification for disregarding Patricia’s testimony regardiag
knowledge (or lack thereof) of the hours she worked at home. Plaintiffs do citeaPatrici

testimony that she worked at home on occasionpbiie same breath she allowed that she



might have been paid for such work, so the testimony does not support Plaintiffs’ sobhmissi
that Patricia engaged in unpaid work from home. Doc. 130 at § 22 (citing Doc. 121-6 at 55-56)
seeDawson v. Brown803 F.3d 829, 833 (7th Cir. 2015) (“Favor toward the nonmoving party
[on summary judgment] does not extend to drawing inferences that are supporteg by onl
speculation or conjecture.”Ynterreiner v. Volkswagen of Am., In8.F.3d 1206, 1211 (7th Cir.
1993)(“[A] t some point a party who discounts his knowledge @rtain subject cannot create a
‘genuine’issue of fact by contradictingnequivocatestimonyabout the subjec), overruled on

other groundsHill v. Tangherlini 724 F.3d 965, 967 n.1 (7th Cir. 2013).

Citing William’s and Patricia’s deposition transcapbDefendants’ {1 229 assert that
William testified that he could not identify when he did not receive his full commissnoithat
William and Patricia testified that thémave no documents showirtat any changes were made
to their commissions and do not know how much in commissionsateeyved. Doc. 130 at
1927-29. To support their deniédlaintiffs cite theiinterrogatory answers fich are not
admissibl¢ and the affidavit of Teresa Linsoibid. (citing Doc. 1316 at{{11-14). Linson’s
affidavit nowherementions William’s cemmissions. Although the affidawiibes avethat
Linson saw another Quick Test employee taking commissions from the “payroll and
commissions documents from Patricia Barker,” Doc. @3ty 12 it does noundermine
Defendants’ assertidiatPatricia hasnodocuments “reflecting the amount of commissions that
she is owed or that she has any way to estimate how much” Quick Test owes heginlyron
withheldcommissions.

Because 119-20, 22-25, and 27-29 of Plaintiffs’ Local Rule 56.1(b)(3)(B) response do
not properlycontradictthe corresponding paragraphs of Defendants’ Local Rule 56.1(a)(3)

statementDoc. 130 at {1 19-20, 22-25, 27-29, Defendants’ assertions in those paragraphs are



deemed admittedSeeN.D. lll. L.R. 56.1(b)(3)(B) (requiring the non-movant to provide “a
response to each numbered paragraph in the moving party’s statement, including, in the case of
any disagreement, specific references to the affidavits, parts of trd,rand other supporting
materials relied upat); Curtis v. Costco Wholesale Coy807 F.3d 215, 218-19 (7th Cir.
2015);Keetonv. Morningstar, Ing.667 F.3d 877, 880 (7th Cir. 201Parra v. Nea) 614 F.3d

635, 636 (7th Cir. 2010%racco v. Vitran Express, In&59 F.3d 625, 632 (7th Cir. 2009). So,

too, are 11 58 and 76 of Defendants’ Local Rule 56.1(a)(3) statement, as Pldmtifit cite

any evidence to support their denials of those paragraphs. Doc. 130 at 1 58, 76.

2. Plaintiffs’ Motion to Strike Portions ofthe Weingarten and
Gusmano Affidavits

Defendants submitted the affidavits of Lois Weingarten and Donna Gusmano as part of
their Local Rule 56.1 materials. Docs. 121-2, 121-4. Plaintiffs have moved to stréia cert
portions of those affidavits on the ground that they contr&deshgarten’sand Gusmano’s
deposition testimonyDoc. 132. The governing legal principle is clear: “[L]itigants cannot
create sham issues of fact with affidavits that contradict their prior depsgitianky v. Lake
Cnty. Convention & Visitors Bureab76 F.3d 356, 362 (7th Cir. 2009), though “an affidavit can
be excluded as a sham only where the witness has given clear answers tgumasnpiestions
which negate the existence of any genuine issue of material faastro v. DeVry Uniy.786
F.3d 559, 572 (7th Cir. 2015) (internal quotation marks omitsss alsaCook v. O’Neil] 803
F.3d 296, 298 (7th Cir. 2015) (“A ‘sham affidavit’ is an affidavit that it is inadmissietause it
contradicts the affiant’s previous testimony.he question here is whether Weingarten’s and
Gusmano’s affidavits dm fact contradict their deposition testimorecause there is no

contradiction, Plaintiffs’ motion is denied.



Paragraph 11 diVeingarten’'saffidavit aversthat she “was unaware of anyone, including
[Lisa] Beltemmacchi, ever informing William Barker that he could work on Sunday, May 18,
20147 Doc. 121-2 at § 11. Plaintiffs contend that tiiermentontradicts Weingarten’s
deposition testimony that she was “not one hundred percent sure” whether she, did “not
ddinitively” remember whether she, and believed she “might not have” grated in a
conference call in which Willianassertedhat Beltemacchi had given him permission to work on
that date. Doc. 133-at 58 The affidavit does not contradict the degiosi Weingarten’s
averment that she was unaware of anygna@ting William permission to work on May 18, 2014
is not inconsistent with her testimony that she did not recall whether she wapexrifec phone
call in which Williamassertedhat he had been given such permission.

Paragraph 7 of Weingarten’s affidavit avers that William was “expresstyatstl by
Gusmano that he would not able to work on Sundays due to issues between co-worker Johanna
Schmidt and him.” Doc. 121-2 at § 7. Plaintiffs contend that this averment contradicts
Weingarten’s deposition testimony that

[W]e need to schedule [William and Johanna Schmidt] at different times
unless there’s another supervisor presentWill asked if he could work
Sunday. He was told no because Johanna typically worked Sundays and it

would be-- and he did not typically work Sundays. ... And Donna told him no
because Johanna was scheduled to work that Sunday.

Doc. 131-3 at 57-58 (emphasis added). It is true that Weingarten’s testimony, but not her
affidavit, recognizes that William and Schmidt could work at the same time so |langther
supervisor aspresent. But the affidavit does not contradict the testimony, for it does not
foreclose the possibility that the two could work togethere anther supervisopresent For
purposes of this motion, the court will assume that Quick Test’s policy vianriehllowed

William and Schmidt to work at the same time if another superwisog present.
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Finally, Plaintiffs contend th&t{ 89 of Gusmands affidavit suggests that William was
unconditionallyprohibited from working on Sunday, Doc. 121at 1 89, while at her
deposition she testified that Williamas prohibited from working on Sundays only if Schmidt
was preserdéind another supervisor was not. Doc. 131-2 at 64, 6 RB#ntiffs misread
Gusmano’s affidavit, which expressly recognitest “Quick Test had previously decided that
Schmidt and [William Barker] could not be scheduled to work at the same time antgbsr
supervsor was present.Doc. 1214 at 1 9. There idttle if any daylight, let alone a
contradiction, between Gusmano’s affidavit &etdeposition testimony.

3. Plaintiffs’ Motion to Deem Their Additional Facts Admitted

and/or to Strike Defendants’ Responses to Plaintiffs
Additional Facts

Plaintiffs seek to strike certairogions of Defendants’ responsePlaintiffs’ Local Rule
56.1(b)(3)(C) statement of additional material facts or, in the alternatideeta admitted
severalbf Plaintiffs’ factual asertions. Doc.44. Plaintiffscontend that Defendants improperly
dispute Plaintiffsfactual assertions by responding that the assertiorism@sapported by the
record cited by Plaintiffs’ Local Rule 56.1(b)(3)(C) statement. Doc. 34196-10, 12, 14-15,

20, 22-23, 27-28, 30-31, 35, 38, 41-42, 44, 46, 52, 55, 61-65, 68-82, 84-86, 88-95, 97-98, 101,
103. Thae denials, Plaintiffs maintaitare unsuppded by any specific citationDoc. 144at

1 7, in violation of Local Rule 56.1(a), which provides that the movant’s response to the non-
movant’s Local Rule 56.1(b)(3)(C) statement must comply with Local Rule 5&}(®),which

in turn requires a denial to be supported with “specific references to the affjgerits of the
record, and other supported materials relied updhD. Ill. L.R. 56.1a)(b).

There was no violation of Local Rule 56.1(a). When Defendants resporidcioial

assertion by noting that the assertion is “unsupported by the record cited, aimdy anle citing
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the very part of the record upon which Plaintiffs relied. For exam@af¥laintiff's Local

Rule 56.1(b)(3)(C) statement asserts:
Plaintiffs’ at home recruiting was mostly on the phone, but sometimes
Plaintiffs would talk directly to Respondents, in their homes. (WB pg. 170).
Will Barker would be on his phone, while Patricia would be on her phone.
(WB 170). Will Barker testified that if he was not at work, he was at home all
day trying to recruit.

Doc. 141 at 6. Defendants respond:
Defendants admit that William Barkegstified that he and Patricia Barker
mostly performed preecruiting work on their cell phones. Defendants deny
the remaining averments of Paragraph No. 6 as unsupported by the record

cited and deny the averments in Paragraph No. 6 are material to the pending
motion for summary judgment.

Ibid. It is clear thaDefendants are supporting their denial with “WB 170,” the shorthand that
Plaintiffs used for page 170 &¥illiam’s deposition. The same pattern repeats for the other
denials challenged by Plairfsf

Plaintiffs also move for the court to deem admitted J113, 40-41, 62, 66, 69, 72-73, 78-
79, 85, 92, 94, 97, and 99-160their Local Rule 56.1(b)(3)(C) statement because of alleged
improprieties in Defendants’ responses to those facts. Doc. 144 at 1 11, PRiasffs’
motion is denied as to 11 7, 13, 40, 66, and 99-100, because there is nothing improper with
Defendants’ responses to those faetisough they merely establish factual disputes, which on
summary judgmerdre resolvedh Plaintiffs’ favor, seeWoods v. City of Berwy803 F.3d 865,
867 (7th Cir. 2015) Plaintiffs’ mdion is denied as to | 41, as Defendants correctly contend that
the assertion'Jordan [Luzaddg also said that the order came from Lori W[eingarten],” Doc.
141 at 11 10, 41, which is drawn from Beltemacchi’s deposition, Doc. 131-1liat 71,
inadmissible hearsagnd a party may not rely upoimadmissiblenearsayto oppose a motion
for summary judgmerit Gunville v. Walker583 F.3d 979, 985 (7th Cir. 2009Rlairtiffs’

motion is denied as moot as to 1 62, 69, 78-79, 85, 92, 94, and 97, as Defendantssdeny tho
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statements as unsupported by the record cited, which is a proper denial reghatless
grounds supporting theenial Plaintiffs’ motion is granted with respect$§ 72-73, because
Defendants incorrectly contend tliaése assertions anet supported by admissible evidence
when in factheycite William’s affidavit, which is admissible.

B. Factual Background

With theseevidentary mattes resolved, the court sets forth the Local Rule 56.1-
compliant facts in the light most favorable to Plaintif&eeWoods 803 F.3cat 867. In
considering Defendantsummaryjudgment motion, the court must assume the truth of those
facts, but does not vouch for thei@eeArroyo v. Volvo Grp. N. Am805 F.3d 278, 28(7th Cir.
2015).

Quick Test provides marketing research services to commercial businessed.30at
9 1 Doc. 141 at § 11t conducts consumer interviewssaveraketail malls in the United States,
including the Louis Joliet Mall in Joliet, lllinoisDoc. 130at{11-2. Quick Test generally staffs
its mall locations with a manager, who supervised distributes wotka “salaried supervisor”;
one to four “hourly supervisors”; arsgveraldata collection specialists, called “intervieweérs
who interview consumerdd. at 1] 2, 7-8. At the Joliet location, Quick Test employed at any
given time between teandfifteeninterviewers and two or three hourly supervisdds.at 9.

Interviewer and hourly supervisor are non-exempt positions paid on an hourly basis and
eligible for overtime pay for hours worked overty in a work week.Id. at § 4. Interviewers
and hourly supervisors receive commissions for recruiting interview subjects aochdan s
circumstances, conducting the interviews themselleesat 1 4, 15-16. If on a single day an
interviewer recruits enough subjects or completes enmigtviews that her commission pay

exceed her hourly pay for the day, she receives her commission payment in place of—not in
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addition to—her hourly wagedd. at § 17.The commission rate variéy projectandat times
by day within a given projectd. at § 16. The manager of ea@hick Test locaon sets the
commission rates at thiaication. Ibid.

William worked at Quick Test’s Joliet locati@s an intervieweirom August 2010 to
May 2011, at which time he was promoted to hourly supervisbrat I 3. He held that position
until May 19, 2014, when Quick Test terminated hiilmid. Patricia, Iis wife, worked as an
interviewerat Quick Test’s Joliet location from January 2011 to May 19, 2014, when she was
terminatecas well 1d. at 2. Lisa Beltemacchi was the manager of the Joliet location at all
relevant times.d. at 4.

Plaintiffs assert thathey both worked from home recruiting individuals for interviews.
Id. aty 18. This additional work occurred over an eight-month period in 20i®. Patricia
testified that she wrote notes to herself that memorialized occasions on wheshd&ehi told
employees to work at home, though the notes are not part of the record. Datc{&4IMuch
of Plaintiffs’ alleged work at home consisted of “pesruiting” potential interview subjects over
the phone.ld. at 6. Plaintiffs returned completed preeruitment forms to Beltemacchi,
indicating that she was (or should have) been aware that they were working fremltoat
1 7. Plaintiffsasserthat Beltemacchi knew that Plaintiffs wematided to pay for the workhey
did at home.Id. at { 5.

Plaintiffs camot estimate how many hours per week they spent performing work from
home, andheydo not have any documents reflecting the time spafanpeing such work.
Doc. 130at §19-20, 22-25.Although Plaintiffs assert in their Local Rule 56.1(b)(3)(C)
statement that they often worked from home until 9:00 p.m., Doc. 44, #te citedrecord

materialdoes not support their assertidpatricia testified that she did not know if she had
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performed more thatenhours of work from home, arghecould not remember how many
hours William worked from home. Doc. 1801123, 25. Similarly, Plaintiffsasserthat they
earned commissions for which they were not paid, but they cannot identify when they did not
receive their full commissions, do not know how much they are allegedly owed, and do not have
any documents showing changes made to their commisdbret§26-29. Onanunspecified
date Teresa Linson, a Quick Test interviewer, witnessed an hourly supervisor renronmiié
Quick Test systencommissionghatPatriciahad earnedwhich resulted ifPatricianot being
credited for themDoc. 1316 at]{ 12-14 Doc. 141 at | 10.

On June 13, 2013, Patridiged this suit Doc. 130 at 1 30. Shortly thereafter,
Beltemacchtold Patricia that Quick Test had fired an@oyeefor suingQuick Test and
implied that Patricia might soon be fired as well. Doc. 141 at § 20. Quick Test exjpokks|
Beltemacchi not to retaliate against Patridiaid. Soon after shiéled suit, Patricia had several
commissions taken from her and other unspecified restrictions placed on hedadvaky 21.

William was under consideration for promotion in Summer 2013, but Beltemacchi
informed him sometime after September 23, 2013 that he was no longer under coosidagati
to his wife’s suit against Quick Tedd. aty 22. William receiveda written warningon July 23,
2013for failure to sign a required report. Doc. 187/134-37; Doc. 141 at § 150nJanuary 2,
2014, William emailed Donna Gusmano, Quick Test’s Payroll and Human ResourceeManag
to inform her that he had “filed a lawsuit against Quick Tekt."atq{ 17, 23 Five days later,
on January 7, 201#laintiffs amended theicomplaint which at the time was a putative class
action,Doc. 39,to add William as a named plaintifboc. 130 at § 33The same day, William
received a written warning for failure to make a shipment on ticheat 1 38-39; Doc. 141 at

1 24.
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On January 20, 2014, William receivedvatten warning for arriving late to work on two
consecutive Saturdayandhe receivedn additional warning on May 12, 2014 for tardiness.
Doc. 130at 1 4841, 46-47 William admits that he was late to work on those days and that
Saturdays are the most important days for Quick Test’'s busideas (| 41, 43, bute believes
that thewarning was @taliation for joining this suiid. at 11 41, 44. Plaintiffs assénat
William was late on théwvo Satudaysin January due to snowstorms in the Chicago area and
that Beltemacchi had indicated that snowstorms allow for general “leewayima td tardiness
Doc. 141 at 1 24-26. dither party adduce=videncaegardingveaher conditions on the
Saturdays in questiorBeltemacchi was late numerous times and never disciplined. Doc. 131-1
at 2930. At least one hourly supervisor, Jordan Luzadsas, late to work several timeand
was eventually “written up” and terminatéat leaving work early. Doc. 141 at | 27.

At an urspecified date after joining th&uit, William arrived atwork and found other
Quick Test interviewers doing work for SBA, a Quick Test client for which he h&orped 90
percent of theecruiting dutes. Doc. 130at 14 7273; Doc. 141 at 1 39William continued to
performhis typicalrecruiting work for SBAalthough at least one other Quick Test interviewer
did as well. Doc. 13at1y 7475; Doc. 141 at  40. In February 20William askedPatricia to
retrieve his paycheck from Quick Test. Doc. B3¢ 77 Doc. 141 at 190-41. Quick Test did
not release William’s paycheck to Patricia, so William picked up the paychecklhiater that
day. Doc. 13@t Y 7778.

Patricia and Williamasserthat after January 3, 2014, Quick Test began to sihddidem
for fewer hours Id. aty 82. On two schedules, for the week January 229, 2014 and
February 2, 2014, William was scheduled for only three days while three or four other

employees wersecheduled for six or seven days. Doc. 131-2 at 28; Doc. 141 at | 32-33. But
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between January 1, 2014, and May 22, 2014, William worked more hours than any other
individual at the Joliet locatioexcept forBeltemacchi, his manageboc. 130at 1 8637. In

the last four weeks of January 2014, Patricia worked a total of 31.75 hours;ttersame
periodin Jaruary 2013, she worked 103.55 hours. Doc. 131-1 at 117; Doc. 141 at 1 35. Still,
between January 1, 2014, and May 22, 2014, Patricia workekitttdighestnumber of hours

of any interviewer at Quick TestAlliet location. Doc. 130 at { 88.

In March 2014,Johanna Schmidgn interviewer at thdoliet location informed Quick
Test’'s main offte in Florida that Willianwas sexually harassingrdd. at § 50.Quick Test
conducted an investigation, and both Schmidt and another interviewerJatidtéocaton
reported that Willianhad inappropriately touched therd. at{Y51-53; Doc. 141 at  72.
William denied the chargeand Quick Tessentmemoranda t&chmidt and Willianstating that
“Quick Test was unable to conclude” thathas “engaged in th[e] conduttDoc. 121-14; Doc.
121-15; Doc. 13@t 11 5457; Doc. 141 at | 72-75.

On April 12, 2014the day Williamand Somidt receied the memoraral Schmidt
called Quick Test’s main office to repam incident with William 1d. at 159. Schmidt claimed
that William unreasonably disssed her from work for taking whiaé viewed as aexcessively
long bathroom break. Doc. 121-1Quick Test investigated once again and ultimatak two
remedial measures: it prohibit®dilliam and Schmidfrom working the same shift unless
another supervisor was present, d@restablished thawilliam would in the future have to
submit any proposed employee discipline to Gusnfianmeview. Doc. 130at 1161-62 Doc.
141 at 11 43-44, 47-49, 64-6WVilliam previouslyhad been permitted to issue written warnings
to interviewers without seeking permission from Beltemacchi or Quick Tresiis office. Doc.

130at 9 80 Doc. 141 at | 43.
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On May 8, 2014, Willianasked Beltemadx if he could be scheduled to work every
second Sunday, although Schmidt typically worked on Sundays. Doat183. Beltemacchi
declined the request, noting that she was not “allowed to have William Barker and Johanna
Schmidt work the same shift without another Supervisor preseatshe would be wable to
replace Schmidt’s Sunday hours with hours elsewhere in the week, and that shet‘atfoldi
to have another supervisor work on Sundays for the purpose of all8eimgidt and Willianto
work at the same timdbid.; Doc. 131-1Q0Doc. 141 at § 50. Four days later, on May 12,

William emailed Gusmanasking to be permitted to work every other Sunday and complaining
about what heleemedetaliation forjoining this suit Doc. 121-19; Doc. 13ét 164; Doc. 141

at 1 52 On May 13, Gusmano respondhdtit would be unfair to Schmidt to reduce her
Sunday hours and denied that Quick Test retaliated against William for joining his wife’'s
lawsuit Doc. 121-20Doc. 130at § 6% Doc. 141 at 1 55-56.

On May 19, 2014, QuicKest learned that Williarhad worked for over four hours on
May 18, 2014, a Sunday. Doc. 130 at  66. Another hourly supervisor was present during the
entire timethatWilliam worked. Doc. 141 at | 64-6Quick TestSenior Vice President Lori
Weingarten immediately terminated Williamnd Gusmano and Beltemacchi convetyed
terminationto Barker ovethe telephone. Doc. 12182 9 Doc. 130at § 67 Doc. 141 at § 54
58, 99-100.The parties dispute whether Weingarten participated in thaboalyVeingarten
herselfcannotremember.Id. at 1 58, 100William claimed that on May 17, 201Bgltemacchi
had given him permission to work on Sunday, May 18, 2014, Beltemacchi denies that she ever
grantedsuch permission. Doc. 120968-69; Doc. 141 at 1 53, 59-60, 62, 100.

Prior to May 2013, Quick Test was a wholly owned subsidiary of MVL Group. Doc. 130

at 192. Although it owned Quick Test, MVL Group did not have authority to hire and fire
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Quick Test employees, and Quick Test was solely responsible for setiimgriteal ules and
managing its employment relationshipd. at  94. MVL Group likewise had no involvement
in supervising Quick Test employees, processing Quick Test’'s payrahgdhag employer
portion ofQuick Test’'spayroll taxes, unemployment insurance, and workers’ compensation
insurance, omaintainingQuick Test’'s employment recordkl. at 11 9596. In May 2013,
MVL Group sold its ownership interest in Quick Test anddmasehad no business relationship
with Quick Test.Id. at T 93.
Discussion

Wage-and-Hour Claims

A. FLSA and IMWL Claims

BecauseanIMWL violation is “contingent on establishing a violation under the FLSA,”
Kennedy v. Commonwealth Edison,Gd.0 F.3d 367, 369, 376 (7th Cir. 200Bhintiffs’
claims undethe twostatutes will be addressed togeth€Fhe FLSA'’s two core provisionsthe
minimum wage provision and the overtime provisiaregtlire that employees receive a
minimum wage for eachour that they are ‘employ[edds well as a premium wage (one and
onehalf times theaegularrate ofpay) for each hour they are ‘employ[étheyond forty hours in
one work weeK. DeKeyser v. Thyssenkrupp Waupaca,,Ii85 F.3d 568, 570 (7th Cir. 2013)
(quoting 29 U.S.C. 88 206(a), 207 egeealso Kellar v. Summit Seating In664 F.3d 169, 173
(7th Cir. 2011) (The FLSA requiremployers to pay overtime to certain employees who work
more than 40 hours in a work week.QYnderthe FLSA, “the employedears thdurden of
proving that sh@erformed overtimavork for whichshe washot properly compensated.”
Kellar, 664 F.3d at 173Where, as here, a@amployee “contendshathis employers records are

not accurate,she“must produce[] sufficient evidence to show the amount and extent of that
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work as a matter of just and reasonable inferenterher v. The Saloon, Ltdb95 F.3d 679,
691 (7th Cir. 2010) (quotingnderson v. Mt. Clemens Pottery Ca&28 U.S. 680, 687 (1946),
superseded on other grounds by statBertalto-Portal Act of 1947, 29 U.S.C. 8§88 251-262)
(alteration in original) (internal quotation marks omittesle als Urnikis-Negro v. Am. Family
Prop. Servs.616 F.3d 665, 669 n.2 (7th Cir. 201B)ypwn v. Family Dollar Stores of Ind., L.P
534 F.3d 593, 594-95 (7th Cir. 2008]M]ere assertions are insufficient to create a jury issue.”
Turner, 595 F.3d at 69seealsoSublett v. John Wiley & Sons, Ind63 F.3d 731, 740 (7th Cir.
2006)(“[1]t is axiomatic that a plaintiff's conclusory statements do not create ae ¢fdact.”)
(alteration and internal quotation marks omitted)

Plaintiffs do not dispute that theyere paid at least the applicabknimum wage Doc.
39at 119 4445; Doc. 130 at 11 5-6, 1'Rather theyallege that(1) the ability of interviewers
and hourly supervisors to earn commissions means that those commissions shoulddrade fac
into the“regular rate of pay” for pynoses of calculating tireovertime pay rateDoc. 39 at
1942-63, 69-76, 94-96; an@)they worked hours for which they were not compensated at all,
id. at 1164-68, 94-108.

The FLSA defines the “regular rate of pay” ad famuneration for employment paid

to, or on behalf of, the employee.” 29 U.S.C. § 207(e). “[A]lthough the regular rate of pay is
expressed in terms of an hourly wage, employees may, in practice, be paatigtyaof other
ways,” including commissions, which maffectdetermination of an employee’s hourly wage.
Urnikis-Negrg 616 F.3cat 673. Quick Test argues that icemmissions are not part diet
“regular rate” for calculatig overtime pay because they are offered merely “to incentivize [the]
interviewers by providing them the opportunity to earn a commission.” Doc. 120 aY&t4

because it offers employees@nmission foeveryinterview subject recruited, Quick Test
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seens less to beroviding an “opportunity to earn a commission” than demanding that
employeesio sosimply by performing their jobs A Quick Test interviewer, whose primaigb
function is to recruit individuals for and conduct interviews, cane@sonablye said to earning
a commission separate from her “regular” pay by recruiting individoalsrd conducting
interviews. Her commission pay may be independent of the number of hours worked, but under
29 U.S.C. § 207(e)(8), such fixed incentive-based or bonus pay “must be included in the
regular rate unless it is entirely discretionary with the empleydrich the disbursement of”
commissims for recruitment wanot. Reich v. Insterstate Brands Caorp7 F.3d 574, 577 (7th
Cir. 1995) see also Brock v.\o “R” Drilling Co., Inc., 789 F.2d 1177, 1179 (5th Cir. 1986).

So Plaintiffs mighhave demonstratdtat Quick Test'svagepayment schemeéolates
the FLSAs overtime provisiongy failing to account for “commissions” in ascertaining their
regularpay rde. What Plaintiffhave not shown with properly adduced evidence, however, is
that they satisfied the requirement for receiving overtime pay in the firstpthaethey worked
more than forty hours per weeRlaintiffs testified that they have not estited and could not
estimatehow many overtime hours they worked, or how many hours they worked fromgesme
week and theyhaveno documents reflecting the time spent perfornmongdrof-office or overtime
work. Doc. 130 at 9 19-20, 22-25; Doc. 141 at 1 4, 7.

Specifically,Patricia testified that she did not know if she had perforevedtenhours
of work from home anthat shecould not remember how many hours William worked from
home. Id. at 123, 25. This is significant, for if Plaintiffs never worked more than forty hours
per week, they cannot have been improperly denied overtimelpésy remains the case even if
Beltemacchi intended for Plaintiffs to work from hom@saware that they were doing so, and

knew that they were entitled to pay for the work dolae.at 11 5, 7-8. ikewise, if Plaintiffs
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cannot even estimate how many hours they worked from home, they cannot recdwesdor t
hours. As noted, where plaintiffs “contend][] that [the employer’s] records aseoatate,” they
“must produce(] sufficient evidence to show the amount and extent of that work as a matter of
just and reasonable inferencelurner, 595 F.3d at 691. This they have failed to do.

The same holdf®r William’s allegedlywithheld commissions. Plaintiffs maintaimat
William earned commissions for whittlewasnot paid, but they cannot identify whenéwned
themor how muchhe isowed and they do not have any documents to suppoddiis. Doc.
130at 119 2628. Plaintiffs are left only with their allegations, but it is “axiomatic that a
plaintiff's conclusory statements do not create an issue of f&ctletf 463 F.3d at 740.

Thestoryis more complexor Patricia’'s commissionsAlthough Plaintiffs cannot
identify when she earned her allegedly withheld commissions or how much she id.imsed,
saw Luzadder removieom the Quick Test payment systemmmissions that should have been
credited to Patriciand estimates that skas due commissions from “75 or so” surveys. Doc.
131-6 at [ 12, 14. As discussed beldusg is enough to forestall summary judgmenttoa
claim that Quick Test unlawfully withheld commissions from Patri@at becausé establisles
neither that Patricia was paid below the minimwage for any of her hours workégince she
does not allege that she was not paid her non-commission wage for those hours, even though the
commissions, if paid, would have replaced that wage, Doc. 130 at § 17) nor that she did not
receive overtime pay fany specific number of hours worked oY@ty in a workweek, it does
not provide support for FLSA and IMWL claims. For these reafugk Test is entitled to

summary judgment on Plaintiffs’ FLSA and IMWAkageandhourclaims.
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B. IWPCA Claims

Unlike the FLSA and the IMWL, thédWPCA does not establish a substantive right to
payment of any particular regular or overtime wage, instead “provid[ing] eegsayith a cause
of action for the timely and complete payment of earned wages or final cortiperis€ostello
v. BeavEx, In¢.810 F.3d 1045, 1050 (7th Cir. 2016) (internal quotation marks omitteld¢. T
IWPCA requires only that an ergyer “at least semmonthly ...pay every employee all wages
earned during the sermonthly pay period,” 820 ILCS 115/&ijth “wages” defined as “any
compensation owed an employee by an emplpyesuant to an employment contract or
agreemenbetween the 2 parties, whether the amount is determined on a time, task, piece, or any
other basis of calculation,” 820 ILCS 11%&nphasis added)As the emphasized text makes
clear, thdWPCA mandates payment of wagady to the extent the partiesbntract or
agreement requires such paymeseeEnger v. Chi. Carriage Cab Cor®B12 F.3d 565, 567
(7th Cir. 2016) (“TheWPCA] defines ‘wages’ narrowly... As such, to state aam under the
IWPCA, the [plaintiffs]are required to demonstrate that they are owed compensation from
defendants pursuant to an employment agreemeaAtrty v. Kickert Sch. Bus Line, InG22
F.3d 1069, 1075 (7th Cir. 2013) (holding that M&PCA “entitles workers to the compensation
owed under their employment agreementccordingly, with exceptions not pertinent heseg
alsoHess v. Kanoski & Asso¢c$68 F.3d 446, 452 (7th Cir. 2012) (“lllinois courts have
explained that an agreement under the IWPCA is broader than a contract.hp(igtestation
marks omitted)Plaintiffs must satisfy the lllinois standard for breach of contract to simow
IWPCA violation. See Enger812 F.3d at 570 (“[T]he IWPCA provides no substantive relief

beyond what the underlying employment contract requirdd4€3s 668 F.3dat 452-53.
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Plaintiffs allege that Quick Test'’s failure to pay certain commissions breaakied th
employment contract and violates the IWPCA. Doc. 39 at 1 7793defr lllinois law, a
breach of contract claim has four elemef(it$the existence of\alid and enforceable contract;
(2) performancey the plaintiff;(3) a breach of contract by tdefendant; and (4esultant
injury to the plaintiff.” Hess v. Bresney 84 F.3d 1154, 1158-59 (7th Cir. 2015) (internal
guotation marks omitted¥ee alsdHammarquist v. United Cont’l Holdings, In&09 F.3d 946,
949 (7th Cir. 2016) (“To prevail on adach of contract claim in lllinois ... the plaintiffs must
show that there was a contraettween the parties, and that [tlefeshdants] breached the
contract by faihg to adhere to its terms.”). Quick Téstusesexclusively orthe faurth
element, arguig that becauslaintiffs have adduedno documents supporting the numbér
off-the-clock hours they worked or the amountofimissionghat werewithheld, they have not
shown concrete injury with specific damage calculations. Doc. 120 at 8-9; Doat @38

“In lllinois, in order to recover for breach of contract, a plaintiff must estaldoth that
he sustained damages ... [and] he must also establish a reasonable basis foricaroptiiase
damages."TAS Distrib. Co., Inc. v. Cummins Engine Coc,,1491 F.3d 625, 632 (7th Cir.
2007) (alteration andmissionin original) (internal quotation marks omitted). Specifically,
“[t]he party claiming damages bears the burden of proving those damages wnaléadegree
of certainty.” Ibid.; see also Cgswell v. CitiFinancial Mortg. C9624 F.3d 395, 401 n.3 (7th
Cir. 2010). As for William, Plaintiffs rely solely on hisestimony to support the propositithrat
some of his commissions were withheldhidTis not problematic by itselbutWilliam’s
tedimonydoes not even remotely spgcihe date, number, or amount of commissions that
Quick Test allegedly refused to pay. This thin record would not permit a reasongléefjnd

that Plaintiffs establisheal “reasonable basis for the computationthef damages element of
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William’s IWPCA claim. TAS 491 F.3d at 63%ee alsdMerry Gentleman, LLC v. George &
Leona Prods., In¢799 F.3d 827 (7th Cir. 2015) (affirming summary judgment for the defendant
where the plaintiff had failed to propose a legaiable damages theory on the summary
judgment record Summary judgment is therefore warranted on Williat& CA claim.

But the same is not true fBatricia’s IWPCAclaim. Linsonaversthat she saw Luzadder
remove some number of commissions duBdtricia forthe “75 or so” surveys that the Quick
Test payroll system indicated that she had completed. Do® 4819 1215. Although
Plaintiffs provide no other information about these commissions, including the dates on which
Patricia earned thewr their estimated valuénowing thatsomecommissions definitelyere
withheld provides a reasonable basis for the computation of danmagesnary judgment is
therefore denied on Patricia’'s IWPCA claim.

Il. Retaliation Claims

The FLSAprohibits “any person ... to discharge or in any other manner discriminate
against any employee because such employee has filed any complaint oethstittaused to
be instituted any proceeding under or related to” the FLSA. 29 U.215(8)(3). This
prohibition applies “whether or not the employer’s conduct does ivi@ete” theFLSA, so the
failure of Plaintiffs’ FLSA wageandhourclaimsdoes not defeat tireFLSA retaliation claims.
Sapperstein v. Hagefl88 F.3d 852, 857 (7th Cir. 1999). The FLSA does ndepto
complainants fronall discipline; it merely proscribes discriminatory or retaliatory discipline.
See Buie v. Quad/Graphics, In866 F.3d 496, 507 (7th Cir. 2008all v. Bodine Elec. Co.

276 F.3d 345, 359 (7th Cir. 2002) (“An employee’s complaint ... does not immunize her from
being subsequently disciplined or terminated for inappropriate workplace behaweerituled

on other grounddHill, 724 F.3cat 967 n.1.
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FLSA retaliation claimsire assessed in the same manner as retaliation claims under other
employment statutesSeeCichon v. Exelon Generation Co., L.L,.@01 F.3d 803, 810 (7th Cir.
2005);Scott v. Sunrise Healthcare Corft95 F.3d 938, 940 (7th Cir. 1999). Thus, Plaintiffs
may seek to forestall summary judgmantler either the direct or indirect methods of proof.
SeeKasten v. Saint-Gobain Performance Plastics Corp3 F.3d 966, 972 (7th Cir. 2012);
Cichon 401 F.3d at 810Plaintiffs press only the direct method, Doc. 129 at 14-15, so the court
limits its discussion tthat method.See Porter v. City of Ctagg 700 F.3d 944, 957 (7th Cir.
2012) (proceeding “only under the direct method of proof’ because the plaintiff didessthe
indirect method).To forestall summary judgmennder the direct method, Plaintifisust
show: (1)[they] engaged in protected expressi@@) that [they] suffered an adverse employment
action;and (3)that a causal link existed between the protected expression and the adverse
action.” Kasten 703 F.3d at 972Quick Testfocuseson the third element, causation.

Causation can be shown by “providing evidence tending to prove that the employer’s
proffered reasons are factually baseless, were not the actual motivationdsctisgge in
guestion, or were insufficient to motivate the [employment actio@htter v. Chi. Sta¢ Univ,

778 F.3d 651, 659 (7th Cir. 201&)teration in original).A directmethod plaintiff may use

“direct or circumstantial” evidence to show causatibtarper v. Fulton Cnty.748 F.3d 761,

765 (7th Cir. 2014).Direct evidence is evidencghichif believed by the finder of fact will

prove the particular fact in question without reliance upon inference or presurhg{asten

703 F.3d at 972 (internal quotation marks omitted). The record unsurprisingly does not include
any direct evidence that Plaintiffs were subjected to adverse action becalese Fif $#-

protected condudfiling and joining this lawsuit) In the absence of direct evidenBdaintiffs

can rely on “[c]ircumstatal evidence, which adws a jury to infer retaliation,” anathich “may
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include: (1) suspicious timing, ambiguous statements or behaviors; (2) evidenamithatys
situated employees were treated differently; or (3) a pretextual reasmivirse employment
action.” Id. at 973.

A. Written Warnings to William

Quick Testseels summary judgment owilliam’s claim that he receiveur
disciplinary warnings in retaliation for his FLSgxotected conduct:

e July 23, 2013 William does not chllenge Quick Test’s position on the July 23,
2013disciplinary warning This discipline occurredefore William joined this
suit, and Plaintiffs concede that it was appropriate for Quick Test to send the
warning. Doc. 121-8; Doc. 130 at 11 34-37.

e January 7, 2014 William notified Quick Test on January 2, 2014 that he
intended to join this suit, and he joined the &ué days later.ld. at { 33; Doc.
141 at 1Y 17, 23. He received a disciplinary warning on January 7, 2014 for
failing to make a shipment on tim&oc. 121-9 at 2; Doc. 130 at {1 38-39; Doc.
141 at § 24.Plaintiffs concede that William indeddiled to make the shipment
on time, signed a form indicating that he agreed with the discipline, and “couldn’t
say yes or no” when testifying as to whether the discipline was retglfatdnis
joining the suit. Doc. 130 at  39.

e January 20, 20140n January 20, 2014yb weeksafter joining this suit,
William received a written warning after arriving late to work on two consezutiv
Saturdays and farhat Quick Test charged wasn production on those days.
Doc. 121-10; Doc. 13at 11 4041. Plainiffs concede that Willianarrived37
minutes late the firsfaturday and 96 minutes late the nektat I 41, and further
admit that Saturday Quick Test’'s most important day of business and that the
discipline would have been issued even if lateness (and not low production) had
been the only issudd. at 1Y 4345.

e May 12, 2014 William received a written warning day 12, 2014. Doc. 121-
11; Doc. 130 at { 46PRlaintiffs conced¢haton May 10, 2014William opened
the Joliet location 73 minutes laéter forgetting his key at homéd. at 1 46
47.
Quick Test is entitled to summary judgmentthe July 23, 2013, January 7, 2014, and
May 12, 2014warnings as Plaintiffshavenot “presentedany evidence to impugn [Quick Tes}t’'s
credibility or motivation, and thus they cannot establish a nexus between their ... iotsrgoid

[Quick Test'§ decision” to issue the warningdlichols v. S. lll. Univ.-Edwardsvillé&10 F.3d
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772, 785-86 (7th Cir. 2007 Plaintiffs cncedethat William was appropriatelgiven the July
23, 2013 disciplinary warning, Doc. 130 at 134-and that William signed a form indicating
that he agreed with the discipline on January 7, 20ifiling to make a shipment on time,
at 139. Forthe January 7 warninglaintiffs retort that the timing “supports [William’s]
retaliation claims in a very obvious manner,” as “this discipline was issysdétar” William
joined this suit. Doc. 129 at 15, 20. Yet “suspicious timing must be evaluated in the context of
the whole record, Taylor-Novotny v. Health All. Med. Plans, In@.72 F.3d 478, 495-96 (7th
Cir. 2014), and Plaintiffs’ concession that William engaged in the behavior for whicashe w
disciplined shows a noretaliatory motivation.See id at 496 (holdinghat suspicious timing,
“[s]tanding alone, ... is rarely suffient to create a triable issue”).

For the May 12, 2014 warning, Plaintitissertthat Beltemacchi told William that
forgetting the key was forgivable because “mistakes happen,” Doc. 141 at 51, frtithve
of Beltemacchi’'s degsition cited by PlaintiffsDoc. 131-1 at 54, does not support that assertion.
Even f Beltemacchi had said that, neaver, the fact that William was disciplined for an
incident br which he admits he was at faulp® 141 at 1 26-2defeatsa causal nexus or
inferenceof retaliation. See Hall 276 F.3d at 359 While Title VII protects victims of sexual
harassment from being terminated in retaliation fporéng harassment, an employee’
complaint of harassment does not immunize her from being subsequently disciplined or
terminated for inappropriate workplace behavipiDurgins v. City of E. St. Loui®72 F.3d
841, 843 (7th Cir. 2001) (“An employer that finds during an investigation ... that it should not
havehired the person in the first person may decide to end the employment without any
objection that this is ‘retaliation’ for the .suit”) (citing McKennon v. Nashville Banner Pub’g

Co, 513 U.S. 352 (1995))Nor have Plaintiffs shown that any similarlyusited employee who
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engaged in similar conduct was treated differenfgeHarper v. C.R. Eng., Inc687 F.3d 297,
311 (7th Cir. 2012) (“Mr. Harper failed to identify any other instructor who had a cafipar
attendance record, and his argument witheesfo the disparities in C.R. England’s treatment of
its employees is therefore unsupported by the recodkrgyropoulos v. City of Altqrb39 F.3d
724, 735 (7th Cir. 2008) (“[Argyropoulos] has not identified any other employee who engaged in
comparablenisconduct. ... Only if the other employee had engaged in similar misconduct while
employed by the City would this employee possibly serve as a useful aorpa(alteration
omitted) Summary judgment is appropriate as to the May 12, 2014 warning.

Quick Test is noentitled to summary judgment on the retaliation cleagardinghe
January 20, 2014 warning. Beltemacchi testified in her deposition that “a snowsiatdbe
an extenuating circumstance that would allow [William] to be late” to work, pfjding on the
snowstorms, because Chicago has snow in the winter.” Doc. 131-1 @Quidk Testargues that
this “is not remarkablposition for an employer,” @d@mployers make decisions in the
Chicagoland area every winter as to whether a given saowstill or will not excuse
tardiness.” Doc. 138 at 9. This is true as far as it goes, but the issue here istnet whe
Beltemacchi’s policy is sensiblbutinsteadwhether it provided a rationale not to discipline
William’s late arrivals. Plaintiffgontend that William’s tardiness on the two Saturdays prior to
January 20, 2014 were weathetated, andQuick Test, although it disputes the scope of
Beltemacchi’'s satement, Doc. 141 at 26, has adduced no evidence—swelaer records
for the days in questionte-establish that the dispute is not genuine. Beltemacchi also admits
that she was late on numerous occasions and was not disciplined, Doc. 131-1 at 29-30, which at
the very least suggedtsata comparator was treated differently than Willjdboc. 138 at 10.

Given this, William’s admission that Luzadder, another hourly supervisor, wasetwap” and
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terminated for leaving work early (itself possibly a distinct offense fmoming late), Doc. 141
at f 27, does ngirovide grounds for sumany judgment.

B. William’s Termination

Quick Test also seeksmmary judgment on William’s claim thae was terminated in
May 2014in retaliation for his joining this suit idanuary 2014. Quick Test contenkattit
terminated William not for retaliatg purposesbut because he workedh a Sunday despite
express instructions nai do so. This argument failsat least on summary judgment.

To review the factual backgroundolfowing its investigations into Schmidtsexual
harassmendllegations Quick Test implemented a policy that prohibited Barker and Schmidt
from working on the same day without another supervisor present. Doc. 130 at { 61-62; Doc.
141 at 1Y 43-45, 47-49, 64-6, the days leading to his termination, W/éin asked
Beltemacchi andsusmano if he could be scheduled to work every second Sunday. Doc. 121-19;
Doc. 121-20; Doc. 130 at 11 63-65; Doc. 131-10; Doc. 141 at 11 50, 52, Eelémacchi and
Gusmano declined William’s requests, citing fodicy and reasoning that beca@&hmidt
typically worked on Sundays, abecaus&uick Test could not afford to have William,
Schmidt, and another supervisor all work on Sundays, William was not permitted to work on
Sundays. Doc. 121-20; Doc. 130 at |1 63-65; Doc. 131-10; Doc. 141 at 1 50, 52, 55-56. When,
on May 18, 2014, the first Sunday after this exchange, William arrived at work unannounced and
proceeded to work for over four hours, Quick Test fired him. Doc. 130 at { 66.

Quick Test contends that the termination was warranted be&arkedisregarded
“explicit direction” from Gusmano not to work on Sundays. Doc. 120 at 17. But the policy, as
everyone involved appears to have understood, and as stated in Gusmano’s May é®\a2014

was “that Ms. Schmidt and [William] would nbe scheduled to work at the same tuméess
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another supervisor was presénDoc. 121-20 at 1 (emphasis added). When William worked on
May 18, 2014, another hourly supervisor was present for the entirety tflel at work Doc.

141 at 11 64-66Quick Testcontendghat “the presence of that [other] supervisor is irrelevant,”
Doc. 138 at 12, but they are wrqrag least on summary judgmentrue, Gusmano denied
William’s request to work every second Sunday, but the rationale for the denial was\treet h

not permitted to work with Schmidt without the presence of another supervisor, and he did not
do that on May 18, 2014As a resultdrawing all reasonable inferences in his favor, William did
not violate the policy.Quick Test’'scontention that Gusmano’s response to William’s requests to
work on Sunday merely “happened to cite the” policy prohibiting him from working with
Schmidt unless another supervisor were present, and thettedovéilliam should not have
understood the policy to be the operative reason behind the denial, is unpersuasive on summary
judgment. Id. at 12-13.This is partialarly true because, as Quick Tasknowledgeswilliam

was scheduletb work the following Sunday, &chmidt wascheduled to sperttat day at a
different Quick Test location. Doc. 141 at  57.

It also bears mentiothatthe summary judgment record would allow a reasonable trier of
fact to find thabn May 17, 2014Beltemacchi had given William permission to work the
following day. Doc. 130 at 1 68-69; Doc. 141 at {1 53, 59-60, 62, 100. Beltemacchtlinies
she gave this permission, libequestion is genuinely disputed. Aalthough Quick Test
contends that it would have been “completely uropable for William Barker toaly on
permission from Beltemacchi to work on Sunday” because Gusmano outranks BefieiDac.

120 at 17; Doc. 138 at 14, disregarding the permission of his direct supervisor could have left
William in an untenable position. For all he knew, Gusmano had had a change of heart and

decided to commmicate it through Beltemacchi.
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BecausaVeingarten, who actually fired William, was unaware of Beltemacchi's apparent
granting of permissioto William to work that SundayQuick Test relieenTurner, 595 F.3cat
688, for the propositiorhait becausthe decisiomaker‘was unaware that [William] had
received permission” to work, William cannot “establish a causal connectiwedrehis
protected activity and terminatidnDoc. 120 at 16. But Beltemacchi testifiedher deposition
that on the conference call on which she and Gusrmdai®Villiam that he had been fired
William claimed that he had been given permission to work on that Sunday, Doc. 131-1 at 57,
and the partiegenuinely dispute hether Weingarten picipated a that call. Doc. 141 at
11 58, 100.As discussed abe, Weingarten’s affidavit avers that she was unaware of any
employee granting William permission to work on Sunday, Doc. 121-2 at { 11, but this does not
foreclose that possibility that slwas on a call in which William asserted that he had been given
such permissionQuick Testargues that “even if Weingarten did learn during the termination
meeting that William Barker claimed to have received permission from Beltemacchiko@mvo
Sunday ... at the time the decision was made to terminate William Barker's employment,
Weingarten was not aware of his claim to have received pgioni” Doc. 138 at 14. Yet
drawing all reasonable inferences in Plaintiffs’ favor, if Weingarten wakbat call, she knew
when shdinalized William’s termination regardless of when she had made the initial decision,
that William contended that he had received permission to work on that SuBdaymary
judgment ighereforedenied on William’getaliatory termination claim.

C. MiscellaneousRetaliatory Discipline

William allegesthree additionatetaliatoryadverse employment action§A]n adverse
action must materially alter the terms of conditions of employment to be actiGnBloler,

700 F.3dat954. “To rise to the level of an adverse action, a change must be one that a
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reasonable employee wouldd to be materially adverse such that the employee would be
dissuaded from engaging in the protected activiBdgwe v. Sedgwick Claims Mgmt. Servs.,
Inc., 811 F.3d 866, 889 (7th Cir. 2016) (internal quotation marks omittétt)s means that the
action must be more disruptive than a mere inconvenience or an alteration of job
responsibilities.”Porter, 700 F.3d at 954 (internal quotation marks omittédpne of the three
incidentsmeet this standard.

First, Plaintiffs claim that the “taking of the SBa&c®unt” from William for one day
constituted an adverse action. Doc. 129 at 22. Yet prior to the indfddingm was not Quick
Test’s onlyemployee whavorked on theéSBA account, Doc. 130 at § 72, and Plaintiffs concede
that after the day in questid® serviced the SBA account much or exactly as he did before, with
no loss of work.Id. at 11 7475; Doc. 141 at  40. The allegadKing’ of the account barely
rises to the level of an “actidrmuch less an adverse onrder the governing standarSee
Porter, 700 F.3d at 957 (noting in the context of a brief scheduling chtaatfeve do not think
the treatment [the plaintifffeceived would dissuade a reasonable worker from seeking an
accommodation” for fear of retaliation).

SecondQuick Test’s réusal to release Willians’ paycheck t®atricia on one occasion
February 2014, Doc. 129 at 22-23; Doc. 141 at 1 40-41, was not “more disruptive than a mere
inconvenience.”Porter, 700 F.3d at 954Plaintiffs submitthat William was in jail ancheeded
the paycheckor bail, Doc. 129 at 23, but that submission cannot stand in ligPiaaftiffs
concessionttat William himselfretrieved the paycheck thday, Doc. 130 at [ 77-78Nilliam
suffered no loss as a result of Quick Test’s refusal to retbasshecko Patricia

Third, Plaintiffs contend that the policy requiring Gusmano’s approval for issuing

discipline applied uniquely to WilliamDoc. 129 at 23-24. Plaintiffs present no evidence to
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support thatlaim. Theyinsteadcontendhat(1) William was not told that all supervisors were
stripped of this authority, Doc. 131-8 at 113®-(2) Gusmano did not inform William that all
supervisors were stripped of this authoatycontradict William’s use of “I” in an emaib refer
to those who had had such authority remoiekdat 1 3134; and (3)a written warningsigned
by a different Quick Test supervisor indicates that the policy did not apply to all ssqustvi
Doc. 131-5.Regardinghe first two pointsWilliam’s knowledge of whethehe policy applied
to all supervisors does not one way or the other indicate whether the policy did pplstdba
all supervisors. Thdeposition testimongited byPlaintiffs does not indicate that the policy did
not apply to all supervisors; in faBeltemachi testifiedthat the policy even applied to her,
even though she outranked William. Doc. 131-1 atA2to the other supervisoriwarning
Plaintiffs provide no evidence that it was not approved by Quick Test before the supervis
issued the discipline. Doc. 130 at 1 62; Doc. 141 at | 44.

D. Retaliatory Scheduling

Plaintiffs allege that after Williarjoined this suit irearlyJanuary 2014Quick Test
reducedheir work haurs as retaliationDoc. 129 at 24-25. In supporiaintiffs notethatduring
the lastfour weeks of January 2014, Patricia worked 71.8 fewer hours than she had for the
comparable perioth January 2013, a nearly 70 percent reduction. Doc. 129 at 25; Dot.&t31-
30; Doc. 141 at 11 31, 45. Quick Testorss that betveen January 1, 2014, and May 22, 2014,
Patricia worked the thirlighest number of hours of any interviewer at the Joliet location and
that Plaintiffshave not adduced sufficient evidence to perform the requsyedeématic analysis”
comparingPlaintiffs with similarly situated employees. Doc. 138 at 18.

Quick Test imot entitled to summary judgmeni Patricia’sretaliatory scheduling

claim. As Quick Teshargues, Doc. 120 at 2@nd the record at leastraewhat supports, Doc.
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130 at [ 83-85, business conditions, including a dispute with its landlord and reduced foot
traffic at the Louis Joliet Mall, malyaverequiredQuick Testto generdly reducehours at the

Joliet location, and it is possible that a systematic analysis would ihdeedshowrthat Patricia
was not subject to a unique reduction in her hours. But Quick Test dgaesent systematic
analysis, and in its absenttee extent of the reduction from comparable periods in January 2013
to January 2014 would allow a reasonable jury to fived the reduction resulted from retaliation
rather than from external circumstances.

The same is not trder William. Plaintiffs adduc@o evidence that William suffered a
comparable reduction in hours, or indeed that he suffered any reduction at all compésed t
work over any other time periodn scheduledor the week of January 229, 2014 and
February 29, 2014, William was scheduled for only three days while tardeur other
employees were scheduled for six or seven days. Doc. 131-2 at 28; Doc. 148238 But
Plaintiffs adduceno evidence that these schedules reflected the hours that the employees actually
worked; that, even if they did, they represented a reduction from William’s hours over a
comparable time period, whether in dary 2013 or some other time; and that, even if they did
that as well, the reduction was of such magnitude as to evince retaliatory anitmeisbsence
of any other evidence indicating sudQuick Testfurther shows that during the period in
guestion Wil liam worked more hours than any other employee at the Joliet location with the
exception of Beltemacchiis manager. Doc. 130 at {1 86-87. On this record, a reasonable jury
could not find that William was subject to retaliatory scheduling
Il . Claims Against MVL Group

MVL Group moves for summary judgment on the ground that it sold its ownership

interest in Qick Test in May 2013 (before this suit’s filing) and has had no further business
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relationship with Quick Test since then. Doc. 120 at 21. Plaintiffs do not oppose the motion, but
ask without giving any reason thdiL be dismisseavithoutprejudice. Doc. 129 at 31.

The dismissal of Plaintiffs’ claims against MVL Group will be with prejudice. As an
initial matter, by failing to give any reason why the dismissal should be withqutljmes
Plaintiffs forfeited the pointSeeBatson v. Live Nation Entm’t, IncZ46 F.3d 827, 833 (7th Cir.
2014) (“[A]s the district court foundhe musical diversity argument wisfeited because it was
perfunctory and underdeveloped Njjlligan v. Bd. of Trs. of S. Ill. Uniy686 F.3d 378, 386 (7th
Cir. 2012)(“[T]he forfeiture doctrineapplies not only to a litigarg’failure to raise a general
argument ... but also to a litigaatfailure to advance a specific point in support of a general
argument.”);Judge v. Quinn612 F.3d 537, 557 (7th Cir. 2010We have made clear in the past
that it is not the obligation of this court to research and construct legal argupentt parties,
especially when they are represented by counsel, and we have warned thatqugréunact
undeveloped arguments, and arguments that are unsupported by pertinent authority, are
waived.”) (internal quotation marks and alterations omitted). In any evantfif® have no
viable claim against MVL Group. Although sometioé wageandhour claims arise from the
period during which MVL Group owned Quick Test, “a parent corporation is not liable for
violations of the Fair Labor Standards Act by its subsidiary unless it sgersignificant
authority over the subsidiary’s employment practicéied v. Thomas & Betts Power Sols.,
L.L.C, 711 F.3d 763, 765 (7th Cir. 2013). Nothing in the record sigdieat this was the case
To the contrary, the record indisputably shows that MVL Group did not have hiring axd firin
authority, did not set Quick Test’s internal rules, and did not maintain Quick Tegtfsyenent
records, process its payroll, or engage in a host of similar related adativeséctions. Doc.

130 at 11 94-96.
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Conclusion

For the foregoing reasorBlaintiffs’ motions to strike and to deem facts admitiesl
granted in part and denied in part, and Defendants’ summary judgment rsajrantedn part
and denied in part. Plaintiffs’ motions to strike portions of Defendants’ affidavitdo deem
certain facts admitted, Docs. 132, 144, are denied except with respect to {1 Plaistitfis’
Local Rule 56.1(b)(3)(C) statement, which demed admittedMVL Group is entitled to
judgment on all claimagainst it, which are dismissed with prejudice. Quick Test is entitled to
summaryudgment on(1) all FLSA and IMWL claims; (2) William’s IWPCA claims; (3)
William’s retaliatory discipline claim insofar as it pertains to warnings or incidengs ttan the
warning on January 20, 2014; and (4) William’s retaliatory scheduling claim. QestksInot
entitled to summaryjudgment on(1) Patricia’s IWPCA claims; (2) William’s retaliatory
discipline claim insofar as it pertains to the warning on January 20, 2014; (3)nWéllia
retaliatory termination claim; and (4) Patricia’s retaliatory scheduling cldimose claims, as
well as the claims onkwch Quick Test did not seek summary judgmeRttricia’s retaliatory
discipline(includingher additionabchedulingclaimg and terminatiorclaims and William’s

retaliatory denial of a promotiariaim—will proceed to trial on May 16, 2016.

e —

United States District Judge

March 15, 2016
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