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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IMPERIAL CRANE SERVICES, INC., )
Paintiff,
CaséNo.13C 4750

V.

CLOVERDALE EQUIPMENT

)
)
)
) Judge&loanH. Lefkow
)
COMPANY, )
)
)

Defendant.

OPINION AND ORDER

Imperial Crane Services, Inc. filed a oo@dnt complaint against Cloverdale Equipment
Company alleging breach of warranty. (Dkt. Bgfore the court is defendant’s motion for
summary judgment. (Dkt. 30.) For the reasstased below, defendant’s motion is derfied.

BACKGROUND?

Both Imperial Crane Services, Inc. (b@rial”) and Cloverdale Equipment Company
(“Cloverdale”) lease and seleavy equipment. (Dkt. 36 (“Def. Am. L.R. 56.1") 11 4, 6.)
Imperial, as its name suggests, specializes in cranes.

In early 2013, Imperial received an ordetdase twenty-five cranes for a construction
project in Columbia. I¢l. § 11.) Imperial, however, only hadventeen cranes availabléd. (

1 12.) With limited time to fill the order, Imperial reached out to other companies, including

! The court has jurisdiction under 28 U.S.C. § 1382nue is appropriate in this district under 28
U.S.C. § 1391(Db).

2 The court will address many but not all of thetfial allegations in the parties’ submissions, as
the court is “not bound to discuss in detail ev@ngle factual allegation put forth at the summary
judgment stage."Omnicare, Incv. UnitedHealth Grp., In¢.629 F.3d 697, 704 (7th Cir. 2011) (citation
omitted). In accordance with its regular practice,¢burt has considered the parties’ objections to
statements of fact and included in this backgroumigt those portions of the statements and responses
that are appropriately supported andvatd to the resolution of this motion.

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2013cv04750/285129/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2013cv04750/285129/40/
https://dockets.justia.com/

Cloverdale, to help it secure the remaining crankek.f(13.) Cloverdale agreed to lease a
number of its cranes to Imperialld(Y 14.)

On March 7, 2013, Imperial’s representativessted Cloverdale’s @ne yards to confirm
the cranes met the customer’s specificatio@ee(id 1 19-20; dkt. 36 (“Pl. L.R. 56.1") { 8.)
The parties dispute what happened nextcdkding to Cloverdale, while there, the
representatives also inspected thanes and then delivered pad to Bill Tierney, Imperial’s
Chief Operating Officer, summarng their findings. (Def. Am. L.R. 56.1 {1 19-20.) Imperial
insists the representatives only confirmed the cranes were the type requested by the customer,
and did not conduct any kind of examination k{36 (“Pl. L.R. 56.1 Resp.”) 1 19; PI. L.R.
56.1 1 8.) Imperial furthers maintains thagrdhwas no report; thepeesentatives simply
reportedbackto Tierney that the cranegere the right type.SeePl. L.R. 56.1 | 8; dkt. 32-3 at
39:13-17.)

On March 12, 2013, Cloverdale’s mecharmgosducted their owimspection of the
cranes. (Pl. L.R.56.1 1 7.) The following dagfore they had finalized the terms of their
agreement, the parties arranged for a freightpamy to ship the cranes to Houston, Texas,
where they would be prepped for shipment to Columbih.7(10.) Once the cranes arrived in
Houston, however, Cloverdale discovered thgidmal’'s customer, who would be using the
cranes in South America, had reéd to provide a letter of credit secure the cranes. (Def. Am.
L.R.56.1 1 16.) Cloverdale refused to ship ttames out of the countwyithout a guarantee of
payment. $ee id

Recognizing that Imperial still neededfilbits order, Cloverdale offered to sell the
cranes to Imperial insteadld( 17.) Imperial expressed intstén two older cranes from 2006.

(Pl. L.R. 56.1 § 12.) On March 19, 2013, afteiratial phone conversation, Cloverdale emailed



Imperial a price quote.ld.) Cloverdale asked for $109,000 for each of the 2006 crafks. (

1 13.) The email also identified the make, moded lifting capacity of the cranes and directed
Imperial to wire Cloverdale mogeonce it received an invoiceld() Within an hour of

receiving the email, Imperial called Cloverglaind offered to pay $100,000 for each craie. (
7 15.) Cloverdale made a counteroffer of $107,50f) (mperial accepted the counteroffer.
(1d.)

Cloverdale sent Imperial the invoice tlsaime day. (Def. Am. L.R. 56.1 1 22—-23.) The
invoice said “Used Equipment sold ‘as is, wdhe&y’; no warranty ex@ss or implied.” 1. T 2;
dkt. 32-1.) Although he received the emaikrfiey, who contracted on behalf of Imperial,
claims he does not remember whether he op#reeshvoice. (Pl. L.R. 56.1 1 21.) He does
remember, however, that he forwarded theibtodmperial’'s accounts payable department.
(1d.)

According to Imperial, it obtained possessadrthe cranes one two weeks after the
March 19 sale. Id. T 24.) It then performed multipthagnostic tests on the cranes which
involved taking readings and measuremevtige the cranes lifted weightsld() The tests took
between six and eight hours per crarld.) (When the tests were completed, Imperial
determined the cranes were nosafe operating conditionld() Imperial did not notify
Cloverdale until June 3, 2013, nearly two months latiek. 7(26.) Imperial asked Cloverdale to
either make repairs or issue a refunidl.) (Cloverdale refused.ld. { 27.)

On July 1, 2013, Imperial filed suit against Gtodtale alleging breaatf warranty. (Dkt.
1.) Imperial seeks the $215,000 it paid for the tranes as well as other costs incurred by

Imperial storing and traporting the cranesld at 9.) In the alternate; Imperial asks for the



difference between the value of the cranes as tatemd the value of thanes as expected.
(1d.)

Cloverdale filed a motion to dismiss for impropenue or in the alternative to transfer
venue, which the court denied. (Dkts. 5, 18Ipverdale now arguesahit is entitled to
summary judgment because Imperial’s clairforeclosed as a matter of law. (Dkt. 30.)

LEGAL STANDARD

Summary judgment obviatélse need for a trial where there is no genuine issue as to any
material fact and the moving pwis entitled to judgment asnaatter of law. Fed. R. Civ. P.
56(a). A genuine issue of materatt exists if “the evidenas such that a reasonable jury
could return a verdict for the nonmoving partyAhdersorv. Liberty Lobby, InG.477 U.S. 242,
248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). Tordetee whether any genuine issue of fact
exists, the court must pierce the pleadingsass#ss the proof as presented in depositions,
answers to interrogatories, admissions, and affid#vatisare part of theecord. Fed. R. Civ. P.
56(c). In doing so, the court siwview the facts in the ligmhost favorable to the non-moving
party and draw all reasonable irdaces in that party’s favoScottv. Harris, 550 U.S. 372, 378,
127 S. Ct. 1769, 167 L. Ed. 2d 686 (200&Mderson477 U.S. at 255. The court may not weigh
conflicting evidence or make credibility determinatiodsiderson477 U.S. at 255.

The party seeking summary judgment behesinitial burden of proving there is no
genuine issue ahaterial fact. Celotex Corpyv. Catrett 477 U.S. 317, 323, 106 S. Ct. 2548,
91 L. Ed. 2d 265 (1986). In response, the non-npiarty cannot rest on bare pleadings alone
but must designate specific material facts shgwimat there is a genuine issue for tril. at

324;Insoliav. Philip Morris Inc., 216 F.3d 596, 598-99 (7th Cir. 2000).



ANALYSIS
Cloverdale argues that it istéled to summary judgmenelsause Imperial’'s breach of
warranty claim is foreclosed by § 2-316tbé Uniform Commercial Code (“UCC?®).(Dkt. 31 at
2-3.) Section 2-316, entitled “Exclusion or Modificat of Warranties,” stas that “unless the
circumstances indicate otherwise, all implied waties are excluded by expressions like ‘as is,’
‘with all faults’ or other languge which in common understandioalls the buyer’s attention to
the exclusion of warranties and makes plain thate is no implied warranty.” 810 Ill. Comp.
Stat. 5/2-316(3)(a). Cloverdatentends that because it expressly disclaimed all warranties, 8 2-
316 precludes Imperial’s breachwérranty claim. Although it deenot dispute the effect of
§ 2-316, Imperial argues that the provision does not apply to its breach of warranty claim
because Cloverdale’s warranty disclaimer is not part of the parties’ contract—it is an additional
term. (Dkt. 37 at 6-7.) The gees’ disagreement boils dowa a question of whether the
warranty disclaimer attaches to their contradtich is governed by § 2-207 of the UCC.
Although additional terms are generally constirae proposals to alter a contract, Section

2-207 provides,

Between merchants such terms becqrag of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or Jaotification of objection to them

has already been given or isygn within a reasonable time after

notice of them is received.

810 Ill. Comp. Stat. 5/2-207. Imperial argukat the second exception applies here—that

Cloverdale’s warranty disclaimer matelyaltered the terms of the contréct.

% The parties do not dispute that because their contract concerned a sale of goods, the UCC
controls.

* The parties agree they are both merchants under the UCC.

5



The commentary to § 2-207 explains that tetinas materially alter a contract are those
that “result in surprise or hardship if incorpted without express awaess by the other party.”
810 lll. Comp. Stat. 5/2-207 c.4. Interpreting thisgaage, Illinois courts have held that the test
for whether an additional term @smaterial alteration of a coatt is “whether the addition
constitutes an unreasonablaprise to one of the bargaining partie€lifford-Jacobs Forging
Company. Capital Engineering & Mfg. Co437 N.E.2d 22, 25, 107 Ill. App. 3d 29, 62 IlI.
Dec. 785 (4th Dist. 1982%ee alsaComark Merch., Incv. Highland Grp., Inc.932 F.2d 1196,
1201 (7th Cir. 1991) (citation omittedyLM Food Trading Int'l, Incv. lllinois Trading Co, No.
12 C 8154, 2013 WL 816103, at *6 (N.D. Mar. 5, 2013) (citation omittedyppeal dismissed
(July 19, 2013)rev’d in part 748 F.3d 780 (7th Cir. 2014). In determining whether an
additional term constitutes an unreasonable sepcourts may consider the course of conduct
and prior dealings between the parties, aéagecustomary industry usage of the tefgee
Comark Merch., In¢.932 F.2d at 1202—-03. The commentar§ &207 further guides courts in
their application of the sectidyy providing examples of clauses that would materially alter a
contract. 810 lll. Comp. Stat.B207 c.4. The first example‘ia clause negating such standard
warranties as that of merchantatyilor fitness for a particulgrurpose in circumstances in which
either warranty normally attachesld.

Imperial maintains that it expected thames to be in “rentable condition”—in other
words, that it assumed an implied warranty ofchantability or fithess for a particular purpose
applied to the parties’ agreemeriDkt. 37 at 2.) Imperial explas that industrgustom dictates
that a crane be ready for immediated safe use when it is rentedd. @t 2, 10.) Imperial argues
that given this standard, a disclaimer of th@aeranties would not only be a surprise, it would

be an unreasonable one.



Cloverdale raises two arguments in reply. t-irsspite of the commentary to § 2-207,
Cloverdale argues that a warrantgaaimer cannot be a materadieration of a contract as a
matter of Illinois law, citingSouthern lllinois Riverboatasino Cruises, Inas. Triangle
Insulation & Sheet Metal Cp302 F.3d 667 (7th Cir. 2002). (D8 at 1.) That case, however,
held that “aremedy limitatiorcannot, as a matter of Illinois law, constitute a material alternation
of a sales contract under 8§ 2-207.” 302 F.3@l/& Although the additional terms at issue in
that case included both a remedy limitation ameéheranty disclaimer, the court’s analysis of
lllinois law was confinedo the remedy limitationld. at 670, 673—76. As part of that analysis,
the court considered two conflictinlinois appellate court cases: an earlier case that held that
remedy limitations were per se material alteratemg a later case that heleht they were not.

Id. at 673-74. The Seventh Circuit found the latarrt’s holding far more persuasive because,
unlike the earlier court’s holding,was based on an analysis of teenmentaryo § 2-207.1d.

at 674-76. In addition to listing examples of tertimat are material alterations, the commentary
following § 2-207 lists examples of terms tlaa¢ notmaterial alterations. This list includes
clauses “limiting remedy in aasonable matter.” 810 Ill. Comp. Stat. 5/2-207 ¢.5. The later
court read this commentary as rendering idyrignitations reasonable as a matter of law, and
the Seventh Circuit agreed. 302 F.3d at 67546t the Seventh Circuit’s holding does not
include warranty disclaimers, and that it canb@®xtended to warranty disclaimers, is clear
from the weight the court placed in the coemtary to 8§ 2-207—commentary that includes
clauses negating standard warranties instli examples of material alterations.

Perhaps anticipating a rejection of its argument uSdethern lllinois Riverboat Casino
Cruises, Inc.Cloverdale also contends that its thsmer could not have constituted an

unreasonable surprise because lllinois law “expressly condones” the use of as-is clauses to



disclaim warranties. (Dkt. 38 at 3.) In suppafrthis assertion, Cloveate cites to the same
provision it claims bars Imperialbreach of warranty claim—8 2-316. Cloverdale’s argument,
however, is unpersuasive. That lllinois adopteel UCC, which includea provision concerning
the exclusion and modification of warranties, says nothing about what would have constituted an
unreasonable surprise in this case. Basdt@plain language dhe commentary to § 2-207
and the cases interpreting it, as well as Imperiati®futed contentions,dhcourt concludes that
Cloverdale’s warranty disclaimer constitutes a material alteration to the parties contract. It
therefore did not become paiftthe contractinder § 2-207.

Finally, Cloverdale argues that another subse®f § 2-316 precluddmperial’s claim.
(Dkt. 31 at 3—4.) Section 2-316(3)(b) provideat when a buyer has examined goods before
entering into a contract “as fully as he desire[s]there is no implied warranty with regard to
defects which an examination ougthe circumstances to have revealed to him.” 810 Ill.
Comp. Stat. 5/2-316(3)(b). This provision, however, cannot foreclgseriatis claim unless
Cloverdale can show that there is no genuine dispute of mdgatials to whether Imperial
examined the cranes as fully as it desardthat there is no genuine digp of material fact that
the alleged defects are of the kind that Impe&riakamination would have revealed. Cloverdale
has not made this showing. As noted abowe ptirties dispute whethenperial actually
inspected the cranesSdeDef. Am. L.R. 56.1 1 19; PIl. L.R. 56.1 Resp. 1 19.) In his deposition,
Tierney acknowledges that Imperial represtveea looked at Cloverdale’s cranes, but in
response to a question about whethee representative “had information that the cranes were
good to go,” Tierney testifies that “his informatiaas more that the cranes are what they claim
to be.” (Dkt. 32-2 at 39:13-17.) Even hadokmial’'s representatives inspected the cranes,

Imperial argues that it could not have been &dktent they “fully desired” as one of the two



cranes it later purchased was mothe crane yard. (Pl. L.R. 56.1 1 9.) Cloverdale cannot
establish that there is no genuttispute of material fact thétte alleged defects would have
been revealed by an inspection, either. Imperial alleges thahé#aws in the cranes could
only be revealed by hours of diagnostic tegtsch involve taking measurements while the
cranes lift weights. Id. 1 25.) Cloverdale does not offeryaevidence disputing this, let alone
establishing that there is no gemeiidispute of mateal fact that it is untrue. And although
Cloverdale suggests thattheal reason Imperialjeeted the cranes is ta&use they did not meet
the customer’s specifications (which it assevbuld have been obvious from even the most
cursory examination of the cras) (dkt. 31 at 1-2; Def. Am. L.R. 56.1 Y 33—-34), these disputed
allegations cannot support aagt of summary judgment.
CONCLUSION

For the reasons stated abotves court denies defendant’s motion for summary judgment.
Because of the limited nature of defendant’s omgthowever, this denial should not be taken as
a determination that this case is appropriate fak tThe parties are encouraged to work toward

settlement. A status hearirgyset for August 25, 2015 at 11:80n.

Date: August 11, 2015 g%ﬂ’l MW

U.S. District Judge Joan H. Lefkow



