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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MEDEFIL, INC., et al., )
Plaintiffs, )) No.13-cv-04773
V. ; JudgeAndreaR. Wood
SCIENTIFIC PROTEIN LABORATORIES, : )
LLC, etal, )
Defendants. ) )

MEMORANDUM OPINION AND ORDER

Plaintiff Medefil, Inc. (‘Medefil”) manufactures and sslpre-packaged USP Heparin
Lock Flush Syringes (“Heparin Lock Syringesiged to flush intravenous lines. During 2007 and
2008, Medefil purchased Heparin Sodium USRitisyringes from Scientific Protein
Laboratories LLC (“SPL”). SPL, iturn, obtained crude heparin to manufacture its product from
Changzhou SPL Company, Ltd. (“CZSPL”"). In Mar2008, SPL notified Medefil that it was
voluntarily recalling one of its Hmrin Sodium lots due to carhination. Medefil then notified
its own customers that it was recalling itsgden Lock Syringes manufactured from SPL’s
contaminated lot. In October 2010, SPL reachHdesecond lot of Heparin Sodium due to
contamination. Again, Medefil initiated its own réaa its Heparin Lock Syringes that used the
contaminated product.

Medefil and its insurer Federal Insurancen@any (together, “Plaintiffs”), subsequently
filed this lawsuit against SPL and CZSPL (togethPefendants”), claiming that in addition to
the damage and destruction of Medefil's praduedefil has incurred significant costs and
expenses defending lawsuits nationwide duféocontaminated syringes. The Amended

Complaint includes several counts: Strict Liapi(Count I), Breach o€ontract (Count Il),
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Breach of Express Warranty (Count Ill), BreachHmplied Warranty of Merchantability (Count
IV), Breach of Implied Warranty of Fitness fBarticular Purpose (Count V), Negligence (Count
VI), Fraud (Count VII), and Common Law Indemuodtion (Count VIII). Déendants have filed a
motion to dismiss Counts |, VI, VII, and VIland to strike Plaintiffs’ demands for punitive
damages and attorneys’ fees. (Dkt. No. 28.)tRerreasons provided below, Defendants’ motion
to dismiss is granted as to Counts I, VI, &ild. Those counts are dismissed with prejudice.
Plaintiffs also will not be permitted to seekdmmages the costs @éfending litigation brought
by third parties. Defendants’ motion to dismisdesied as to Count VII, however, as is their
motion to strike the demand for punitive damages.
BACKGROUND

The following facts are taken from thenended Complaint and accepted as triviedefil
manufactures pre-packaged Hepad.ock Flush Syringes, whiatontain Heparin Sodium USP as
the active pharmaceutical ingredient (“API”).ifACompl. § 18, Dkt. No. 27.) Medefil started
purchasing Heparin Sodium USP from SiBt.use in its syringes in 2002d( 19.) In 2007,
Medefil sent additional purchase orders for Hep&odium USP to SPL, listing the amount to be
purchased and the expected shipment datef 0.) Defendants thesthipped Heparin Sodium
USP in various lot numbers to Medefil. Eaclipstent included a packing slip certificate of
analysis, certifying lakesting of the Heparin SodiumSP and providing an invoice for the
product. (d. T 23.)

Starting in February 2008, Baxter Healthr€&orporation (“Baxter”) began to recall

products containing Hepar®odium USP from SPLId.  30.) Upon learning of the recalls,

! For the purposes of the motion to dismiss, the Cazoepts as true all well-pleaded allegations set forth
in the Amended Complaint and draws all gr@ble inferences in favor of PlaintiffSee Killingsworth v.
HSBC Bank Nev., N.A607 F.3d 614, 618 (7th Cir. 2007).



Medefil contacted SPL to see if there were problems with the Heparin Sodium USP lots that
Medefil had purchased from SPId/) Plaintiffs allege that SPtassured Medefil there were no
problems with the Heparin Sodium USP purchdsaah SPL,” and further that SPL made these
assurances “[w]ithout propend/or adequate researchld.) As a result, Medefil not only
continued to manufacture and sktgsyringes using the prodyarovided by SPL, but it also
assured its own customers that there were ndgarabwith its syringes in light of the Baxter
recall. (d.)

On March 19, 2008, Defendants informed Médwy letter that they were voluntarily
recalling one of the lots of kbarin Sodium USP shipped to Bkfil due to the presence of a
contaminant.Ifl. 1 31.) The letter referred to an “urg@&rug Recall’ and stated that Medefil
should “[s]top using these lots Immediatelyidatake immediate actido recover any products
that were distributed using the contaminated Alldl) At this point, Medefil had manufactured
over four million Heparin Lock Syringes fromeltontaminated lot and had already sold and
shipped many of the syringes to its customerschyhn turn, had sold and shipped many of the
syringes to their own customerkd.( 32.) Starting on March 20, 2008, Medefil sent notices to its
customers recalling the Heparin Lock Syringesiafactured from the contaminated lad. (
133)

On October 15, 2010, Defendants once again adtMedefil that they were recalling a
lot of Heparin Sodium USP due to a trace amount of contamindn. 84.) By the time it was
notified of the second recall, Medefil hadesldy manufactured approximately three million
Heparin Lock Syringes using the contaminated Idt.§ 35.) On November 3, 2010, Medéefil
notified its customers that it was again voluiyarecalling additional Heparin Lock Syringes.

(Id. 7 36.)



Medefil alleges that SPL processes arahufactures crude heparin and API heparin
sodium at CZSPL, its Chinese manufactufiagjlity, and in Waunakee, Wisconsind (] 11.)
The crude heparin and API hepasodium manufactured at CZSRLChina are distributed to
pharmaceutical companies producing Heparin Sodium USP in the U.S. makkgtZ.)
According to Medefil, the CZSPL facility newbad been inspected by the FDA until after the
2008 heparin recall and it dribt have a license from the ChiedsDA authorities to operate as a
pharmaceutical manufactureld.(f{ 12-13.) CZSPL also obtainedide heparin tm wholesale
suppliers in China that were never inspeaedudited and, as a result, CZSPL supplied
contaminated heparin to SPL for use as apgmmant ingredient in Heparin Sodium USH. (
17 14-16.)

As a result of the conduct alleged in theéxded Complaint, Medefil claims that not only
did it incur substantial costs recalling its products, includingaintaining and then destroying
the products and overseeing the redalt it also had to credit customers for recalled syringes and
pay recall fees.d. 11 37, 39-40.) Certain customers chimsstop working with Medefil as a
result of the recall, and it had switch to other Heparin SodiubSP suppliers at an increased
cost. (d. § 39.) Medefil also assertsathit was sued by “hundreds of claimants in state and federal
courts throughout the country ft( T 42.) Medefil tendered thostaims to Federal Insurance
Company under its general liabililysurance policy, causing the imsuto incur significant costs
and expenses in defending Medefil and causing fMddéhave to pay deductibles to Federal for
the insurance coveraged (11 44, 46.)

DISCUSSION
Under Federal Rule of Civil Procedurea8yleading must contain a “short and plain

statement of the claim showing that the pleadentgled to relief.” Fed. R. Civ. P. 8(a)(2). In



considering a motion to dismiss for failure to state a claim, the Court “can choose to begin by
identifying pleadings that, because they are necertizan conclusions, @not entitled to the
assumption of truth.Ashcroft v. Igbal556 U.S. 662, 679 (2009). While legal conclusions can
provide the framework of a complaint, theyst be supported by factual allegatiddsWhen
evaluating the sufficiency of a complaint, this Gauaust “construe it ithe light most favorable
to the nonmoving party, accept well-pleddacts as true, and draw all inferences in [Plaintiffs’]
favor.” Reger Dev. LLC v. Nat'| City Bang92 F.3d 759, 763 (7th Cir. 2010).
l. Economic LossDoctrine

Counts | and VI of the Amended Complaassert common law tort claims against
Defendants based on theories of strict liabdityd negligence. Bottounts seek to hold
Defendants liable for losses incurred due togélling of defectivelynanufactured Heparin
Sodium USP to Medefil, such assts associated with thecedl of Heparin Lock Syringes,
amounts that would have been received from thedddtés that had to be recalled, costs charged
by customers to Medefil for the recalled prodirtsurance deductibles @mcreased cost of
insurance, increased costs to purchase Hepadiu® USP from other proders, loss of profits
and sales, reimbursement for unused Hegoaium USP, and costs and expenses from
defending litigation. Recovery of such dagea, however, is barred by the economic loss
doctrine.

lllinois adheres to the economass doctrine, which bars recaydor a strict liability or
negligence claim based on a plaintiff's monetass incurred without aorresponding claim of
injury to the plaintif’'s person or propertyin re Chicago Flood Litig.680 N.E.2d 265, 274-75
(ll. 1997) (citingMoorman Mfg. Co. v. Nat'l| Tank Ca435 N.E.2d 443, 450-52 (lll. 1982)). In

Moorman the lllinois Supreme Court explained thahere only the diective product is



damaged, economic losses caused by qualitatieetdefalling under the ambit of a purchaser’s
disappointed expectations cannotrbeovered under a strict liaiyl theory . . . . [The lllinois
Supreme Court’s] conclusion that qualitative defects asehmndled by contragatather than tort,
law applies whether the tort thganvolved is strict liabilityor negligence.” 435 N.E.2d 443 at
451. TheMoormanrule is intended to limit the remediesadable in tort law when the dispute is
one that should be governed by contract f@antract law provides the proper remedy for
disappointed commercial expectations, such anwvehproduct is unfit for its intended usArh.
United Logistics, Inc. v. Catellus Dev. Cqrpl9 F.3d 921, 926 (7th Cir. 2003). Thus, recovery
for such damages under tort theories is barrgdrien the absence of atternative remedy in
contract.”2314 Lincoln Park W. Condo. AssecMann, Gin, Ebel & Frazier, Ltd555 N.E.2d
346, 350 (IIl. 1990).

lllinois courts have recognized exceptidaghe economic loss doctrine (1) where the
plaintiff sustained persahinjury or property damage fromsudden or dangerous occurrence; (2)
where the plaintiff’'s damages are proximatedyised by a defendant’s intentional, false
representation; and (3) where the plaintitfaamages are proximately caused by a negligent
misrepresentation by a defendant in the bissired supplying information for the guidance of
others in their business transactidnste Chicago Flood680 N.E.2d at 272 (citinlgloorman
435 N.E.2d at 450-52%ee also Catalan v. GMAC Mortg. Carp29 F.3d 676, 693 (7th Cir.
2011);American United Logistic819 F.3d at 926-28But none of the facts alleged in the
Amended Complaint suggests tlaaty of the recognized excemtis applies here. Instead, the

costs outlined in the Amended Complaint fall sglawithin the categories of economic losses

2 n arguing that the first of these exceptions applies in this case, Plaintiffs improperly conflate the personal
injury claims of others with the requirement for personal injury to the plaintiff.



properly covered by contract remeslirather than tort remediese; disappointed commercial
expectations relating to the loskthe product due to defects.

Plaintiffs argue that theudden and dangerous exceptionleggohere. First, they claim
that the drug recall was “urgerghd needed to take place “immadly,” as demonstrated by the
drug recall notice provided to them by SPL. (BIResp. at 5, Dkt. No 35.) Second, Medefil
argues that this sudden and dangerous ocaer@amaged their “oth@roperty” because it
required them to destroy inteded Heparin Lock Syringe®staining contaminated Heparin
Sodium USP.I¢. at 6.)

The Court is not persuaded that thedadteged here warrant invoking the “sudden and
dangerous occurrence” exception. The damage identified by Plaintiffs does not constitute a
personal injury or damage to “other propertyliich is a requirement for recovery under that
exception. As Medefil was not the ultimate consuif the Heparin Lock Syringes, it cannot
argue that it suffered personal injury from usé¢hef product. Medefil corsgjuently argues that it
suffered damage to “other property,” since ¢bataminated Heparin Sodium USP was merely a
component of the Heparin Lock Syringes, and is wequired to destroy syges as a result of the
recall. The standard for determrmgiwhether “other property” is &sue is “whether the damaged
property was part of an integrated system, shahthe damaged propextguld not be separated
from the ‘product.”ld. at 437. The economic loss doctrine isigaed to “bar tort recovery when
a defective product causes the type of damage one would reasonably expect as a direct
consequence of the failure of the defective proddaths States Airlines v. Pratt & Whitney
Canada, Inc.682 N.E.2d 45, 58 (1997). The logical resmilany defect in the Heparin Sodium

USP provided by SPL to Medefil would be the fedlwf the Heparin Lock Syringes as a whole.



This is the kind of reasonably expected econdoss that is properly governed by contract law
remedies. As a result, Counts | and VI must be dismissed.
Il. Indemnification and Litigation Costs

Plaintiffs argue that due to SPL’s negligenn distributing andgelling contaminated
Heparin Sodium USP to Medefil, SBhould be held liable for all sts Plaintiffs paid or credited
to customers due to the recall, all costs chatgédedefil by customers for recalled product, and
all costs, expenses, and fees associateddefdnding claims in the various personal injury
lawsuits against it. Plaintiffseek to recover such litigati@osts, first, by means of an
independent claim for common law indemnifioa in Count VIII ofthe Amended Complaint
and, second, as damages in connection wetttimmon law tort andbatract-based claims
alleged in Counts | through VII.

The request for litigation costs under the camrfaw indemnification theory alleged in
Count VIl is clearly barred by the lllinois Supreme Court’s decisiadams v. Engelke390
N.E.2d 859 (1979).That case expressly contemplated anpifiiproperly sued by a third party as
strictly liable then seeking to recover the feed amsts it spent defending itself in that litigation
from what it considered to be the primarily negligent party. Rémascourt begins by noting that,
“[t]he law in lllinois clearly isthat absent a statute or a contractual agreement ‘attorney fees and
the ordinary expenses and burdens of lit@atre not allowable tihve successful party.Kerng
390 N.E.2d at 865 (quotingitter v. Rittey 46 N.E.2d 41, 43 (1943)). While this Court agrees
with Plaintiffs that their claims do not strictlylifavithin the parameters of the “American Rule,”
which bars an award of attorneys’ féeshe prevailing party in same action, ernscourt

specifically considered reimbursement &étorneys’ fees resulting from defendingréor action

% As a federal court applying lllinois state law, tlisurt is obliged to follow the lllinois Supreme Court’s
interpretation of its own state laWeidelberg v. lll. Prisoner Review Bd.63 F.3d 1025, 1027 (7th Cir.
1998) (citingR.A.V. v. City of St. Paub05 U.S. 377 (1992).



involving third parties, finding as follows:

We are not persuaded we should t#e indemnity exception to thetter holding even

under the circumstances of this case in Wiiibe Counter-Plaintiff] gave [the Counter-

Defendant] sufficient notice, and was ostenséntyitled to indemni€ation. [The Counter-

Plaintiff] was properly sued as a defendantsiriliable; and thafthe Counter-Plaintiff]

was successful in the indemnity action is aalistinction sufficient to remove him from

the ruling inRitter.

Id. While there may be an exception for negligeneg ithe direct caus# the legal expenses,

this exception would not apply if the indemnthaintiff was “properly shject to suit by the
injured party.”Sorenson v. Fio Rit@t13 N.E.2d 47, 53 (lll. Ct. App. 198&ee also Riley
Acquisitions, Inc. v. Drexle©46 N.E. 2d 957, 968 (lll. App. Ct. 2011) (“PursuankKesns
defendant here cannot recover attorney fees and coftsm CCS under a theory of
indemnification.”).

Kernsconsidered a claim for indemnificatiofthe court in that case did not expressly
reach the question of whether aiptiff may recover attorney$ees as consequential damages
resulting from a defendant’s tortious actiondmach of contractual obligations or duties. So
while Plaintiffs’ stand-alone indemnificata claim in Count VIl is plainly barred dgernsand
must be dismissed, it is less clear whether Pf&arghould be permitted to recover litigation costs
from other actions as damages resulting from Defendants’ conduct as alleged in the othér counts.

However, the lllinois Appéate Court decision iRiley expressly rejects thecasting of a claim

for attorneys’ fees from an indemnification claiona breach of contract or duty claim as a means

*Indeed, inFednav International Ltd. v. Continental Insurance @24 F.3d 834 (7th Cir. 2010), the
Seventh Circuit, in dicta, suggests that such attorneys’ fees might be recoverable under Illinois law
“where the wrongful acts of a defendant involve thergliin litigation with third parties or place him in
such relation with others as to make it necgsgaimcur expenses to protect his interedd’"at 840
(quotingRitter, 46 N.E.2d at 44). Thieednavcourt goes on, however, to explain that this exception is
rooted in the theory that “a tortfeasor should b hesponsible for all of the natural and proximate
consequences of his actionBgdnay 624 F.3d at 840 (internal quotations omitted). For reasons discussed
above, Plaintiffs’ tort claims in this case have beésmissed, leaving only contract-related claims. Thus,
theFednavdicta does not appear to be a perfaedor the present scenario either.



of avoiding the holding itKerns SeeRiley, 946 N.E.2d at 967-68 (“Defendant attempts to avoid
the application of this long-stdimg rule by characterizing her attey fees and costs as damages
that she incurred as a result of [the] breachYet.this specific argument on similar facts was
addressed and rejectbyl the Supreme Court Kerns”). Putting asidé&erns this recent
authority from the lllinois Appell@ Court is the state courtgqmedent most directly on poil&ee
Tricontinental Indus., Ltd. v. PricewaterhouseCooopers,,l4# F.3d 824, 836 (7th Cir. 2007)
(in the absence of conttilg authority from the state supremauct, a federal court is obliged to
follow the interpretation of thstate appellate court). Not oriyCount VIl dismissed but
Plaintiffs also will be precluded from recoveriogsts from third-party litigation as damages for
their surviving claims.
. Fraud

Federal Rule of Civil Procedure 9(b) providieat “[i]in alleging fraud or mistake, a party
must state with particularity the circumstanceasstituting fraud or mistake. Malice, intent,
knowledge, and other conditions of a person’s &y be alleged generally.” Fed. R. Civ. P.
9(b). “Parties pleading fraud in federal court,stnstate the time, place and content of the alleged
communications perpetuating the frau@raue Mill Dev. Corp. v. Colonial Bank & Trust Co.
927 F.2d 988, 992 (7th Cir. 1991). Under Rule 9(B,ghaintiff must state “the identity of the
person who made the misrepresentation, the paee, and content of the misrepresentation, and
the method by which the misrepresemativas communicated to the plaintift/hi*Quality, Inc.
v. Infotronx, Inc. 974 F.2d 918, 923 (7th Cir. 1992). “Speditfy requirements may be relaxed, of
course, when the details are withie defendant’s exclusive knowledgé@€epson, Inc. v. Makita

Corp,, 34 F.3d 1321, 1328 (7th Cir. 1994).
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In Count VII of the Amended ComplairR]aintiffs allege that in February 2008,
representatives from SPL, includi certain specified individualsiepresented to Medefil that
“the Heparin Sodium USP sold Medefil was free of contamitian and would not be recalled”
and that “[Medefil] had nothing to worry abadespite the Baxter reits” (Am. Compl. § 91,

Dkt. No. 27.) The Amended Conaint further asserts that

SPL knew, or should have known, thagréa were problems, including possible

contamination, with the Heparin Sodiun$P sold to Medefil. Even before the

recalls, SPL had concerns about the igpaf the crude heparin coming from

China. It was also aware of and hagiemented tests for at least one other

customer that would have identifiecetpresence of the contamination in the

Heparin Sodium USP sold to Medefil.

(Id. 195.) The Amended Complaint states BRat. was “reckless in failing to properly
investigate whether the Hepa®odium USP SPL sold to Medefil was contaminated and would
be recalled.”Id. 1 96.)

Plaintiffs have alleged the month and yefhthe alleged fraudulent statements, along with
the identity of at leassome of the individuals they clawere responsible for the fraud. That
Plaintiffs allege that SPL “kme or should have known” there veeproblems does not defeat their
claim given that a defendant’s gaif mind may be alleged generaligder Rule 9(b) and that is
the kind of information that is typically withia defendant’s control ardould only be available
to a plaintiff through discovery. Plaintiffs also allege that SPL was performing tests of its Heparin
Sodium USP during this time perititat should have alerted it tioe contamination, even if it had
not been aware of the Baxtercall. These allegations are saiint for the Amended Complaint
to withstand a motion to dismiss. The motiordiemiss is therefore denied as to Count VII.

IV.  Punitive Damages and Attorneys’ Fees

Because the fraud claim survives, so does#fis’ request for punitive damages. “It has

> The Amended Complaint names Gregg Steinhauarhd&él Reardon, David Straunce, and Christine Kois
from SPL as individuals who made representations to Medefil. (Am. Compl. § 91, Dkt. No. 27.)
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long been established in thisa&t that punitive or exemplary dages may be awarded when torts
are committed with fraud, actual malice, deliberatdence or oppression, or when the defendant
acts willfully, or with such gres negligence as to indicatgvanton disregard of the rights of
others.”Kelsay v. Motorola, In¢.384 N.E.2d 353, 359 (1978). Plaifs have not identified any
statutory or contractudlasis for an award of attorneygefs, however, and thus they are not
allowed.See Harter v. lowa Grain Ca220 F.3d 544, 557 (7th Cir. 2000). Accordingly,
Defendants’ motion to strike Plaiffis’ request for attorneys’ fedsom litigating this action is
granted.
CONCLUSION

For the reasons provided above, Defendantsianado dismiss (Dkt. No. 28) is granted as
to Counts I, VI, and VIII, and those counts are dss®d with prejudice. Plaintiff also will not be
permitted to claim as damages the costs ofrdifg litigation initiated against them by third
parties; nor will they be permitdeo recover their attorneys’ fees in this action. Defendants’
motion to dismiss is denied as to Count VII, lexer, as is their motion to strike the demand for
punitive damages. Defendants shall answer omatke respond to Counts Il, I, IV, and V of

the Amended Complaint by July 24, 2015.

ENTERED:

Dated: June 26, 2015

Andrea R. Wood
United States District Judge
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