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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LEN BOOGAARD and JOANNE BOOGAARD
Personal Representatives of the Estate of DEREK
BOOGAARD, Deceased, 13 C 4846

Plaintiff, Judge Feinerman

VS.
NATIONAL HOCKEY LEAGUE, NATIONAL

HOCKEY LEAGUEBOARD OF GOVERNORS, and
GARY B. BETTMAN,

N N N N N N N N N N N N N

Defendant.

M EMORANDUM OPINION AND ORDER

The personalepresentative of the estatEDerek Boogaard (for ease of exposition, the
court will pretend that Boogaard himself is the plaintifpught this suit in the Circuit Court of
Cook County, lllinois, against the National Hockey LeagiseBoard of Governors, and
CommissionefGary Bettmar{collectively, “NHL”"), alleging what the complaint took pains to
characterize as lllinois tort law claim®oc. 1-1. The NHLremoved hesuitto this court on the
ground that the claims were completely preempted 8§18of the Labor Management Relations
Act (“LMRA") , 29 U.S.C. § 185, and thus in fact arose under federal law. Doc. 1. The court
denied Boogaard’s motion to remand, holding that two of the complaint’s eight counts were
completely preempteand thus federathere was no need to address theiodix counts
because removas iproper even if only ondaimisfederal Docs. 37-38 (reported &kelson v.
Nat’'l Hockey League20 F. Supp. 3d 650 (N.D. Ill. 2014)).

An amended complaimamed new personal representativesadkd referenseto

Minnesota law Doc. 62 The NHLmoved todismissunder Federal Rule of Civil Procedure
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12(b)(6), Docs. 43, 86, and the court invoked Rule 12(d) to convert the moti@Rnte 56
motion forsummary judgmenfoc.58. Over a year of discovery (including extensiation
practice) ensued, after which the summary judgment motion became fullydbrigdeause all
of Boogaard’s claims are completely preempted B@Eof the LMRA, and because the claims
are not viable under tHeMRA, the NHL is entitled to summary judgnten
Background

The following facts are stated as favorablytmwgaard, the non-movant, e record
permits SeeWoods v. City of Berwjr803 F.3d 865, 86{7th Cir.2015. Both sidedargely rey
on the same factual predicatel he courtthereforewill draw background facts from the
amended complaingxcept for wherthe parties disagrem/er a particulamaterialfact

The NHL isa professional ichockey league. Doc. 62 at I 3bhe National Hockey
League Players’ Association (“NHLPA”) representedNHL'’s playersin negotiatinghe 2005
Collective Bargaining AgreementZ005CBA”), which goveredrelationsbetwea the players,
the NHL, and itghirty teamsat all relevantimes Id. at{{ 28, 36.The NHLPA and the NHL
also regotiated a 1998greement establisty the Substance Abuse and Behavioral Health

Program (“SABH Program”)which wascreated‘to address substance abuse among NHL

" Boogaard's brief asserts that it is “unclear” whether the SABH Progganited from an
agreement between the NHL and the NHLPA, Odd at 7, 11, but there is no genuine dispute
over the question. The document establishing the SABH Program ends with adieldexh
“Agreed to and Accepted,” followed Bettman’ssignature under “National Hockey League,”
and the signature of Robert W. Goodenotle-NHLPA'’s Executive Director and General
Counsel—under “National Hockey League Players’ Association.” Doc. 10-3TdteéONHL

also submittedraunrebutted declaration by Jessica Berman, Senior Courikel NHL's Legal
Department, aveing that the SABH Program Agreement was “negotiated between the NHL and
the NHLPA.” Doc. 10 at 11 1, 4That isexceptionally strong evidence that the SABH Program
was created by an agreement between the NHL andHih® A, and Boogaard has adduced no
evidence to the contrangeeCarroll v. Lynch 698 F.3d 561, 566 (7th Cir. 2012) (holding,
where the defendants had offered evidence of a fact and the plaintiff offeredieocevi
“contradicting or undermining” the fact, that “no genuine dispute of matecgakkist[ed]”).
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players and their families, to treat those with a substance abuse probleanfidantial, fair
and effedlve way, and to deter such abuse in the future.” Doc. 10 at  4; Doc. 10-3 at 3, 9.

Boogaard played in the NHitom 2005 to 2011, first for the Minnesota Wild and then
for the New York Rangers. Doc. 62 at {1 1-2, H& was an “Enforcer/Fighter,” whianeant
that hisprincipal jobwasto get into fistfightswith opposing playerduring games-a task he
performedat least66 timesoverhis career Id. at 112-3. The fightsoften left Boogaard with
painful injuries, whiclteam physicians, dentists, itrars, and staffreated usingcopious
amounts of prescription pain medications, sleeping pills, and painkiller injectitthsat {14-6.

Boogaard became addictemopioids a class of painkillersid. at §10. In 2009the
NHL placedhim in the S\BH Program, wibse administratorshecked him into ampatient
rehabilitation facility in Californiacalled “the Canyori Id. at §13. Boogaard was discharged
from the Canyon and signed with the New York Rangers, bstitiered a relapsdd. atf{15-
19. The SABHProgranis administratorshen sent hinto a different rehab facility, called
Authentic Rehabilitation Center (“ARC”)ld. at 120.

Thetherapistsat ARCreported thaBoogaardvould not comply with his treatment
regimen and that he thought oeéhab as a hurdle to cldagfore he could return to the icher
than as a necessary medicaérvention. Id. at §21. The NHLknew or had reason to kndhat
Boogaardvas not complying with his treatmetiut ittwice allowedARC to temporarily release
him without a chaperondd. at ] 22-23. On the first night of his second release, Boogaard
took Percocetthe next morning, on May 13, 2011, he was found déaa accidental drug
overdose.ld. at 125, 141-43.

Posthumous tésrevealed that Boogaard suffered from a progressive neurodegenerative

illness known as Chronic Traumatic Encephalopathy, or “CTé&.at 126-27. Boogaard’s



CTE likely resulted from the dozens of brain injuries that he sustained during hiy lcachss.
Ibid. Boogaard’s brain hadkteriorategarticularlyin the areas that controlled judgment,
inhibition, mood, behavior, and impulse contrid. at 127.

Boogaard’s parents and estate sued\HePA in California for breacimg its duty of fair
representatiomnder federal labdaw by failing to file a grievance with the NHlandthe
district court dismissed the siiecause it was filedfter the sixmonth statute of limitationtr
such claimd$ad run. See Bogard v.Nat'l Hockey League Players Ass2013 WL 1164301
(C.D. Cal. Mar. 20, 2013) (notingd. at 1 n.1, thathe case caption misspellBdogaard’s
name) Less than two months after the dismisBalpgaardiled this suit against the NHLDoc.
1-1. Counts | and bf the amendedomplaint allege that the NHhegligentlyfailed to prevent
Boogaardrom becoming addicted to opioids asldeping pills Doc. 62at 143-101. Counts
[l and IV allege thathe NHL breachedts voluntarily undertaken duty to curb and monitor
Boogaards drug addictiorwhile he was enrolled in the SABH Program, inclgby failing to
provide him with a chaperone for his second temporary release from ARC andngytéaivarn
him of the risks asgiated with leaving the facilityld. at 11102-200. (Those are the counts
that the court previously helderecompletely preempted by the LMRA. 20 F. Supp. 3d at 654-
58.) Counts V and VI alleghat the NHL wasiegigent in failing to protecBoogaad from
brain trauma during his careerolating itsvoluntarily undertaken duty to protect his heallh.
at 11201-26. And Counts VIl and VIl allege thahe NHL breached itgoluntarily undertaken
duty to protect Boogaard’s health tayling to prevent team doctorBom injecting himwith
Toradol,an intramuscular analgesttat,according to Boogaardakes concussions more likely

and more dangerousd. at §227-67.



Discussion
The NHL seeks summary judgment on the ground that all of Boogaard’s ele@ms
completely preempted by3D1(a) of the LMRA. Doc. 44 at 13-40. The complete preemption
doctrine “converts an ordinary state comniaw complaint into one stating a federadioh.”
Caterpillar Inc. v. Williams482 U.S. 386, 393 (198{internal quotation marks omitted)
“Once an area of state law has been completelgmpped, any claim purportedly based on that
pre-empted state law is considered, from itepioon, a fedal clam.” Crosby v. Cooper B-
Line, Inc, 725 F.3d 795, 800 (7th Cir. 2013) (internal quotation marks omitged)alsd\e.
Rural Elec. Membership Corp. v. Wabash Valley Power AZ&n F.3d 883, 894 (7th Cir.
2013).
Section301(a) ofthe LMRA states:
Suits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce as defined in this
chapter, or between any such labor organizations, may be brought in any
district court of the Unitedt&tes having jurisdiction of the parties, without

respect to the amount in controversy or without regard to the citizenship of the
parties.

29 U.S.C. § 185(a). As interpreted by the Supreme Court, the provision does more than
authorize federal courts tear labor disputes; it also completely preempts state law claims
“founded directly on rights created by collectivargaining agreements, and also claims
substantially dependent on analysis of a colledb@ezaining agreement.Caterpillar, 482 U.S.

at 34 (internal quotation marks omittedge alsd\elson v. Stewaréd22 F.3d 463, 467-69 (7th
Cir. 2005);In re Bentz Metal Prods. Ca253 F.3d 283, 285-86 (7th Cir. 2001) (en banc).
Preemption under 8§ 301 “covers not only obvious disputes over labor contracts, but also any
claim masquerading as a st#e claim that nevertheless is deemed ‘really’ to be a claim under

a labor contract."Crosby 725 F.3d at 797.



“[T]o determine whether a purported stéder claim ‘really’ arises under Section 301, a
federal court must look beyond the face of plaintiff's allegations and the labdlsoudescribe
her claims and ... evaluate thebstancef plaintiff's claims.” Id. at 800 (internal quotation
marks omittel). “[A] statelaw claim is ‘completely preempted’ only when it isextricably
intertwined with consideration of the terms of [a] labor contradbid. (quotingAllis-Chalmers
Corp. v. Lueck471 U.S. 202, 213 (1985)). Put another way, 8 301 preesnptstate law claim
whose resolution “requires tlerpreation ofa collectivebargaining agreement.ingle v.
Norge Div. of Magic Chef, Inc486 U.S. 399, 413 (1988ee alsaCroshy 725 F.3d at 800
(“[O]nly those statdaw claims that requireniterpretation’ of a CBA are inevitabfederal.”);
Kimbro v. Pepsico, Inc215 F.3d 723, 727 (7th Cir. 2000) (holding that 8 301 preempted a
tortious interferencelaim becausehe claim equired the plaintiff to prove that hesnployer
breached a collective bargaining agreement

Section 301 preemption is not boundlessst#elaw claim is not preempted simply
because it “require[s] reference @'tollectivebargaining agreementn re Bentz Metal Prods.
253 F.3dat285. Thus, “the mere need to ‘look to’ the collective-bargaining agreement for
damages computation is no reason to hold the ktatetaim defeated by 801.” Livadas v.
Bradshaw 512 U.S. 107, 125 (1994). Moreovevgen a state law claim thatrns on the
meaning of a collective bargaining agreement will escape preemption “when ibalgart
contractual provision is so clear as to preclude all possible dispute oveaitsxge. [or] if the
parties do not dispute the interpretation of the relevant ... provisidis’ Cent., Ltd. v.
Shannon539 F.3d 751, 758 (7th Cir. 2008) (internal quotation marks, brackets, and citations
omitted)(discussinghe Railway Labor A¢t45 U.S.C. § 15&t seq); seeHawaiian Airlines,

Inc. v. Norrig 512 U.S. 246, 260 (1994) (describing the RLA preemption standard as “virtually



identical to the premption standard the Court employs in cases involving 8§ 301 of the
LMRA”). Thus, a state law claim is not completely preedpinder circumstances where
defendant comrinding that atate law claim requires interpretation of a collective bargaining
agreement advances a frivolous or insubstantial reading of the agreememitpoe applies
only where the parties’ respective interpretations of the agreéereearguable or plausibl&ee
Baker v. Kingsley387 F.3d 649, 659 (7th Cir. 2004) (“Because defendants’ interpretation is
plausible, and demonstrates a genuine dispute between the parties that caalalfgcitlis a
sufficient basis for preemipi.”).

As noted, he court has already held tl@&dunts Il and IVarecompletelypreempted.
After the NHL removed this case to federal coBdpgaard moved to remand tt&se to state
court, arguing that this court lacked jurisdictlmecause his claims were true state law claims
and thus not preempted by § 301. Doc. 2Be Gourtdenied remand on the ground that Counts
[l and 1V, which allege that the NHoluntarily assumed a duty to monitor and cure
Boogaard’s addiction according to the terms ofageement creating tI®ABH Programwere
completely preempted and thus arose under federal law; the court reasatieslareement
creating the programvas collectively bargained aigatresolvingCounts Il and Mwould
requirethe court to intenet it. 20 F. Supp. 3d at 656.

Boogaard does not urgechangeof tackon Counts Il and IV, and the court stands by its
analysis But Boogaardloes argue thdtis other claimsre not completely preempteboc.
101 at 32 (*As illustrated above, Counts I, I, V, VI, VII, and VIII of the Complaint
unequivocally state tort causes of action, without any need for consulting the CBAg¢ourt

now turns to those claims.



Counts V through Vlll—which allegetha the NHL washegigent in failing to protect
Boogaard fom brain trauma during his careeiolating its voluntarily undertaken duty to
protect his health (Counts V-VI), and that the NHL breached its voluntarily undedakgto
protect Boogaard’s hedlby failing to prevent team doctdrem injecting him with Toradol
(Counts VIIVIII) —are preemptetdecause thewould require the court to interpribie 2005
CBA to determinghe scope oanyduty thatthe NHL had actually assumedstate tort law
generdly does not impose any duty to act to protect others from h&eeRestatement (Second)
of Torts§8 314 (1965) (“The fact that the actor realibeshould realize that action orsipart is
necessary for anotheraid or protection does not of itself impose upon him a duty to take such
action.”). lllinois and Minnesotéaw recognizean exception to the general rule, called the
voluntary undertaking doctrine, which provides thiaibility can arise from the negligent
performance of a voluntary undertaking?ippin v. Chi. Housing Auth399 N.E.2d 596, 599
(ll. 1979); accordWalsh v. Pagra Air Taxi, Inc282 N.W.2d 567, 570 (Minn. 1979) (holding
that the defendant owed the ipk#f a duty to “exercise reasonable care” in providing fire
protection services at an airport because the defendant “voluntarily underteoki¢o fire
protection services to airport users”). Simply stated, the doctrine providésaipersorsets
out to help someone, she assumes a duty to do so reasofdt#yanfended complaint cites
both Minnesota and lIllinois law, Doc. 62 at 1 71, 101, 150, 200, 212, 226, 245, 267, but neither
side addresseshich State’s substawme law is pertinentand thecourt'sanalysisdoes not
depend on the answer.)

Thevoluntary undertakingoctrineis narrow As the Supreme Court of lllinois
explained, courts wouldsk detering good deeds they constred assumed duties too broagly

if people had to help a lot whenever tiheyped a littletheymight hesitate to help at alSee



Fryev. MedicareGlaser Corp, 605 N.E.2d 557, 560 (lll. 1992)I|f we were to hold that by
choosing to place thdrowsy eye’label on Fryes prescription container tlndants were
assuming the duty to warn Frye of all of Fiorinalide effects, we believe that pheacists
would refrain from placing any warning labels on containers. Thus, consumers would be
deprived of any warnings which might be beneficial Accordingly, “the scope of the duty that
is assumed is limited to the extent of the undertakihg4’ex rel. KM v. United State844 F.3d
695, 701 (7th Cir. 2003)l{inois law); accordFigueroa v. Evangelical Covenant Chur@79
F.2d 1427, 1435 (7th Cir. 1989) (holding under lllinois law that “any duty [voluntarily] assumed
[must] be limited strictly to the scope of the undertaking’gsey v. Chi. Housing Auttb83
N.E.2d 538, 544 (lll. 1991 Bjerke v. Johnsqry27 N.W.2d 183, 190 (Minn. App. 2007) (“&h
extent of the duty [voluntarily assumed] is defined by the extent of the undertgk@®astro v.
Brown’s Chicken and Pasta, In@.32 N.E.2d 37, 42 (lll. App. 2000)n Frye, for instance, the
Supreme Counbf Illinois held that a pharmacistas notiable for failing to warra customer
thata certairmedicatiorwas dangerous in combination with alcohol, even though she
voluntarily warned him that the medication caused drowsiness. 605 N.E.2d &ypé@rning
abaut drowsiness, the court hettie pharmacistundertook only to warn about drowsingsse

did not undertake to warn abaather side effectdoo. Ibid.

Counts V through VIII Begethat the NHL voluntarily assumed a duty to “keplayerg
reasonably safe,” especially from brain traubhataking steps throughoits history to make
hockey a safer sport“penalizing highsticking in 1929, penalizing kicking in 1932, penalizing
tripping in 1934, prohibiting metal ‘armor’ in 1937, flooding the ice surface between periods in
1941, prohibiting bench players from joining a brawl in 1959, prohibiting bodily contact during

faceoffs in 1964, instituting the helmet requirement in 1979, etc.” baat Y08, 220, 242,



261; Doc. 101 at 13 n.3. As noted, Counts V through aldim that the NHLbreached that
voluntarily assumed duty by failing to protect Boogaard from concussions and CTE (€ounts
and VI) and by failing to prevent team doctors from injecting With Toradol (Counts VIl and
VIII). Doc. 62 at 11 208-10, 220-22, 242-44, 261-63.

ResoVing thoseclaimswould require the court to interpret the 2005 CBA in order to
determine therue scope of the NHL woluntarily assumeduties. “[W]hether a voluntary
undertaking has been assumed is necessarily-agactfic inquiry.” LM, 344 F.3cdat 700;
accordBourgonje v. Mache841 N.E.2d 96, 114 (lll. App. 2005) (“[T]he existence and extent
of voluntary undertakings are to be analyzed on a casadxy-basis.”)Such an inquiry would
entail ®nsidemg all of the NHL’srelevant act$o determie whetheit undertook to “keep
[playerg reasonably safduring their NHL careersas Babgaard contends, or whether it
undertook only to protect players from more specific harms, such as high stickingg karkah
tripping. Doc. 62 af1208, 220, 242, 26 Doc. 101 at 13 n.3. In so doing, the court would
have tocloselyconsider the 2005 CBA, the negotiation of which was perhaps the act most
relevant to the scope of the NHL'’s undertakinfjie NHL spent years bargainimgth the
NHLPA, andthe procesproduced a document exhaustively detailing each papgsific
obligations to the other<.g, Doc. 102 at & (“The Club acquiring a Player through a Trade
shall provide the Player a single room hotel accommodation at the Club’s expenseritad afpe
up to twenty-one days (21) in the city to which he has Beaded.”);id. at 114 (“Maximum
fining authority for a Player is $2,500.00.id. at119(“Each Club shall make available for
purchase two (2) tickets per Player of each visiting team, provided, howevénhetinadximum
number of tickets to be made available for any game shall be fifty (50).Us, The specific acts

by the NHLthat Boogaard insists represent a broater more generalizesbhmmitmentto
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protect players from harm mus¢interpretedin context withthe hyperspecificcommitments
that theNHL madein the CBA itself.

CountsV andVI allegethat the NHL wasegligent for failing tampose d@bench
concussion assessment protocol” and for allowing players to return after astoneughout
first being cleared by an independent doet®mvell asateam doctar Doc. 62 at 1 209(1)),
221(f)«i). The NHLargueghat theCBA gaveit no control over the procedurdsmtteam
doctors used to diagnose and manage concussions. Doc. 44 at 28-29. Articiplérietthe
procedures for Injured Resenzestatus that allogd players to recuperate from injuwithout
counting against the liman the number adctive playersa team cald deploy at one time Doc.
10-2 at 104-05. Article 16.11(e) requirdek team doctorapplying “the Club’s medical
standards,” teertify that a player wasligible for Injured Reserveld. at 105. Thatcould
plausibly be taken to providbatteamswerefree to develop their owmedical standardsfor
diagnosing injuries, including concussions, withing NHL's interference.Article 16.11(g)
provided that a player on Injured Resewas eligible to return to play “beginning on the 8th day
following the date of injury ... or any day thereafter that the Player is medically cteguky
by the Club physician’—which could plausibly be taken to provide that the NHL coulthaet
additionallyrequirad an independent physician’s consent before a coadysayemwas allowed
to return. Ibid.

If the NHL has read Article 16 correctind the CBA preventad from imposing
“bench assessment protocols” and from requiring “neuro-physical exaamsibgiependent
physician” before concussed playeouldretum tothe ice thenthe NHL likely could not be
found to have voluntarilpssumed duty to take thosesteps Indeed, such a readimg Article

16 would counsehgainst ap interpretation othe NHL'sassumed duty at a level of generality
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higher than “tgprotect players from higisticking”; it is unlikely thathe NHL would have
assumedesponsibility for “keeping players reasonably safe” gm&Venting brain trauma”
while simultaneoushadopting a collectivbargaining agreement that prohdzthem from

taking steps necessary to mélevse responsibilitiesSeeSluder v. United Mine Workers of Am.,
Int’l Union, 892 F.2d 549, 554 (7th Cir. 1989) (holding completely preempted dastatéaim
against a union for breaching an assumed duty to pretekers from anining accident on the
ground that the court would have to interpret a collediargaining agreement to determine
whether the union had the authorityctosethe mine)

Similarly, while Counts V and VII allegéhatthe NHL should havehange the rulesof
play to discourage fighting, Doc. 62 at {1 201, 209(a), 209(c), 213, 221(a), 224 (dHL
contends that Article 30.3 of the 2005 CBA preweelit from changng the rules of play
unilaterally,Doc. 44 at 36. Article 30.@ads

The NHL and its Clubs shall not ... amend or modify the provisions (or
portions thereof) of the League Rules or any of the League’s PlayingiRules
existence on the date of this Agreement which affect terms or conditions of

employment of any Player, without the prior written consent of the NHLPA
which shall not be unreasonably withheld.

Doc. 10-2 at 146. Rules about fightioguld reasonably be viewed ‘@aying Rules ... which
affect terms or conditionsf employment of any Playeré&fter all,stricter treatment of fighting
such as mandating ejectionsl@ngthysuspensions, coultave dramatically affected the terms
and conditions under whidbnforcers like Boogaarplayed, if not put them out of work
altogether.And if Article 30.3 meanthatthe NHL could not have more severely punished
fighting withoutfirst hagding with the NHLPA then it is unlikéy that the NHL’s voluntarily
assumed duties included an obligation to change the rupdayoto make the game safey not

changing the rules of play to further discouréigkting.
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The point here is not to run to ground the question whether the NHL has in fact correctly
read Articles 16 and 30 of the 2005 CBARather, the point is that the NHL's reading is, at a
minimum, plausible and arguable, which means that ascertaining the scope otLtke NH
voluntarily assumed duties would require interpreting the CBA, which in turn means under
settled law that Counts V and VI are completely preemp&sBaker, 387 F.3d at 659.

Counts VIl and VIII, which allege that the NHL breached its voluntarily ualert duty
to protect Boogaard’s health by failing to previeam doctorérom injecting him with Toradol,
fare no better. The NHL contenttsat the2005 CBA prohibiedit from interfering withmedical
decisiongegarding playetsDoc. 44 at 23-2& n.10, 37-39. The CBA incorporated the
Prescription Medication Program, a set of rules extensively regulatieg and how team
doctors andrainerscouldadminister prescription medicationBoc. 10-2 at 24, 146; Doc. 101-1
at 1328. For instance, it requiredtean's trainers to report the team’s inventory of prescription
drugs at the beginning of each season (Doc. 18t1t%); requirel teams to maintain four copies
of an “Agent of Record Statemémtuthorizing the trainers to act as the tedootos’ agentsigl.
at 16); requiredeams taadopt writterguidelines for complying with thBrescription
MedicationProgram id. at 17); and requireigdams to store prescription medications separately
from other productdd. at 18). The Rescription Medicatio®Program also explicitly prohikat
team doctors from prescribing or otherwise dispensing drugs “merely to ejhance
employee’s] performance or to reduce fatigue,” and it bati@létic trainers from “giv[ing] an
injection of any kind to any personlbid. ThePrescription MedicatioProgram, togethewith
Article 30.3’s prohibition on unilateral amendmetdsmportant league rulearguaby implies
thatthe NHL otherwise lackethe authority to direct how teams administtand tracked

medications. That in turarguably suggesthatthe NHL’svoluntarily assumed duties did not
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include prohibiting team doctors from administering Toradol. It follows, for theorsagiven
above as to Counts V and VI, that Counts VIl and VIII are completely preempted.
Boogaard argues that the NHL has not identified any concrete interpreputedisand
therefore thathe question of preemption under 8 3®premature.Doc. 101 at 27seeWis.
Cent, 539 F.3d at 758 (holding that the preemptgsuewas premature because “the parties
ha[d] not yet staked out a position for the record as to what [the relevant] CBA q@ngvisi
mean([t]”). Itis true thathe NHL’'sbriefs sometimes muddy up g#oss on the CBAE.g. Doc.
44 at 17-18 n.7 (“To the extent Plaintiff disputes whether the SABH applies to theaddict
issue, this Court will be required to interpret the meaning of Article 47.3 and thid,S"B
which case Plaintiff's addictierelated claims are preempted. If, on the other hand, Plaintiff
concedes that his addictivalated claims are governed by the SABH, then Counts | and Il
plainly arise under a collective bargaining agreement and are preemptede .brigfimever
asserts whether the addiction claims actuaiggoverned by the agreement creating the SABH
Program).But Wisconsin Centrahnd like precedents demaadly disagreement, not pristine
briefing. A reasonably attentiveader ca gleanthe NHL'’s positions clearly enoughit—
believes that ithas no authority to impose concussion assessment protocesnos and team
doctors, that it cannot prohibit team doctors from administering Toradothanicannot
change the rules forther discourage fighting without the NHLPA'’s consent. Doc. 44 at 28-29,
37-39. And Boogaard takes the opposite positionsaskerts that the NHaverstateshe
difficulty of changing the rules of play and that it can control the conduct of tearslo®oc.
101 at 23-25.The court would have to resolve thasasonably debatable issues before
adjudicaing Boogaard’s claimsand would have to interpret the CBA when doing so, which

triggers completpreemption
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Citing Lingle v. Norge Diision of Magic Chef, In¢g.supra Boogaardsubmitsthat
“[m]ere topical similarity between a claim and a CBA doesjustify a finding of preemption.”
Doc. 101 at 26.n Lingle, a unionizecemployee sued hemployer, alleging that fired her in
retaliation for claming workers’ compensation, in violation of an lllinois statuf@ée employer
argued that 801 preempted theaim because the collective lgaining @reemenprohibited
the employer from firing employees without just caufke Supreme Court held thtae claim
was not preempte@ven though “the stataw analysis might well involve attention to the same
factual considerations as the contractual determination of whether [theyeriphas fired for
just causg Lingle, 486 U.S. at 408. As the Court explaineggduse aelement of theclaim
“require[d] a court to interpret any term of a collecthargaining agreementthie claimcould
go forward Id. at 407 see alsaCrosby 725 F.3dat 800 (“Factual overlap between a sthkte
claim and a claim oneould assert under a CBA is not necessarily suffitfentpreemption]’).

But an element of the claims in Counts V through Widluld require the court to
interpret terms othe 2005 CBA. In both lllinois and Minnesotdhe “essential elements of the
ordinarynegligence action” are “(1) the existence aludy of care, (2) dreachof thatduty, (3)
aninjury, and (4) thédreachof the dutybeing the proximateauseof theinjury.” Gradjelick v.
Hance 646 N.W.2d 225, 230-31 (Minn. 2002ccordJane Doe-3 v. McLean Cnty. Unit Dist.
No. 5 Bd. of Dirs.973 N.E.2d 880, 887 (lll. 2012). Whethke NHL owed Boogaard a duty to
take the stepthatCounts V through VIl fault ifor failing to takedepends largely on genuinely
contested interpretations of the CBAhose claims therefore are completely preempted.

Counts | and Idiffer from Counts Il through VIlin that theydo not allege that the
NHL violated a voluntarily assumed dutather, they allege that the NHawed a duty to

[Boogaard] to keep him reasonably safe during his NHL career and to refrain fisimgcan
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addiction to controlled substances.” Doc. 62 at {1 68, 9atvifinkle does not allow Counts |
and Ilto escape preemptidecause to adjudicatbose taims, the courtvould haveto interpret
the2005 CBAto determine whethehe NHL actuallyhad a duty to protect Boogaard from
addiction.

In alleging that the NHIshould have done more éaoertBoogaarts addiction, Counts |
and Il attimes insinuatéhatthe NHL actively caused I8 addiction; for instance, thelescrbe
the NHL’s duty as one “to refrain from causing an addiction to controlled substances.” |
substance, however, Counts | andllégesins of omission. They do not contend that the NHL
gave Boogaard the aidtive painkillers They insteadault the NHL for failing to take specific
activemeasures$o ward off Boogaard’'s addictiotrackng his prescriptions and sivag the
information with team doctors, Doc. 62 at 11 69(b), 69(d)-(f), 69(tfh)988(d)-(f), 98(h);
cuttinghim off from opioids before his intake put him at serious risk of addicttbrat 1169(c),
69(g), 9&c), BVB(g); andwarninghim of the “increased risk of substance abuse due to his role as
Enforcer/Fightef id. at 1169(a), 98a).

As noted, the voluntary undertaking doctrine is one exception to the general rule that
there is no duty tactto protectothersfrom harm. Another exegion holds thathe defendant
has a duty to protect the plaintiff “when the parties are in a special rehafi@m the harm to
the plaintiff is foreseeable.Domagala v. Rolland805 N.W.2d 14, 23 (Minn. 20113¢cord
Iseberg v. Gross879 N.E.2d 278, 284 (lll. 2007) (“Under common law, the universally accepted
rule, articulated in section 314 of the Restatement (Second) of Torts, and longl adhmr¢his
court, is that a private person has no duty to act affirmatively to protect anotheariimamal
attack by a third person absent a ‘special relationship’ betthegparties.”).“Historically, there

have been four ‘special relationships’ which [the courts] have recognized, naomaiyon
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carrierpassenger, innkeepguest, business invitor-invitee, and voluntary custogiatectee.”
Iseberg 879 N.E.2d at 284ccordH.B. by and through Clark v. Whittemo&52 N.W.2d 705,
708 (Minn. 1996). Boogaard does not allege that the NHL is a common carrier or an innkeeper,
or that it owned or operated any of the buildings in which he suffered injuries. Doch&l. T
leaves‘custodianprotectee”as the only category into which the Nidhd Boogaardight fit.

Minnesota and lllinois apply similar standards to determine whetteepartyis
anotheis “custodian.” In a typicalcustodial relationshigthe plaintiff is in sane respect
particularly vulnerable and dependent on the defendant, who in turn holds considerable power
over the plaintiff's welfare.”"Donaldson v. Young Women'’s Christian Ass’'n of DylG#9
N.W.2d 789, 792 (Minn. 1995accordHarper v. Herman499 N.W.2d 472, 474 n.2 (Minn.
1993) Doe v. Big Brothers Big Sisters of Aid34 N.E.2d 913, 926 (lll. App. 2009)atson v.
NSM, Am., In¢.748 N.E.2d 1278, 1287 (lll. App. 2001) (quotidgnaldson 539 N.W.2d at
792). The defendant'sability to control the plaintifs behavior and circumstancesongly bears
on the questiowhether a custodial relationship exis&eeBig Brothers Big Sister834 N.E.2d
at 927 (holding that a national mentoring organization did not have custody over a child mentee,
in part because “it had no ability to guard or protect [him]; it had no authority oveahdnt
had no manner in which to dictate any of his activities, how he was caretcfr,H.B., 552
N.W.2d at 709 (holding that the resident manager of a trailer park lacked custodhitren
living in the park, in part because “she exercised no control over theinezfgre”).

The parties dispute the amount of contitwhtthe NHL hadover Boogaard’s welfar@and
the focus of their dispute is on the termsh&#2005CBA, Doc. 44at 18, 28-29, 36-39; Doc. 101
at23-25, so to decide whether the NHL was Boogaard’s custadarourt would haveo

interpret the CBA For instance, as explainathove, the Prescription Meditton Program in
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conjunctionwith Article 30.3,arguablycould be read to divettte NHL of the authority to

control players’ medical treatmenoc. 10-2 at 146; Doc. 101-1 at 13-218.fact,the NHL
plausibly assertthat itcould not even contrahe welfare oplayers enrolled in tnSABH
Programithe agreement creatj the SABH Programrovidedthat“program doctors,selected

by both the NHLandthe NHLPA,would direct and monitor theareof playersstrugglingwith
substance abuse. Doc. 3@t 34 (“The [SABH] program will be aainistered by qualified
doctors selected by the League andNR&PA ...."); Doc. 44 at 18. Andas also explained
above, the parties contest the extent to wthelNHL could change theules of playto further
discourage fighting, which bore directly om@jaard’'daily welfare Doc. 44 at 36; Doc. 101 at
23-24. Accordingly, wether the NHL waBoogaards custodian for purposes of Counts | and |l
depends largely on genuinalgntesed interpretations of the CBA, which means that those
counts are completely preempteseeWis. Cent.539 F.3d at 758.

Boogaard cites a rafif decisionsostensibly showing that hidaims are not preempted.
Those decisiondiffer from this case ina aucial respectfor in none wait necessary to interpret
a collective bargaining agreement to ascertain the scope of the defsmhlaytin Bentley v.
Cleveland Browns Football Co®58 N.E.2d 585 (Ohio App. 2011he plaintiff was a
professional football player who tore a tendlomhis knee. While he was rehabilitating in a
training facility owned by the tearhe contracted a sthpnfection. He sued the tedor fraud
and negligent misrepresentation, bagedteams statements that the facility wéworld class”
and had a “strong track recordld. at 587. Thestate appellate couneld that the plaintiff's
state law claims were not preempted. at 590. As the court reas@ud, here was no need to
interpret thecollectivebargaining agreemeitd determine whether the tedrad a duty not to tell

deliberate and material falsehoods because, lagagte, Ohio law imposed thatarticularduty
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on everyongindependent of any collective bargaining agreemgetid. at 588-89see also
Jurevicus v. Cleveland Browns Football C@010 WL 8461220, at *13 (N.D. Ohio Mar. 31,
2010) (holding, in a similar case involving a suit by a player againsatne teanarising out of
a staph infection, that the negligerat@imswere not preempted because “Obase law
provides that an owner or operator of a facility has the duty to warn of certain hazardous
conditions,” andheplaintiff's claim required the court to determiaely whether thdeam
breached that independent duty

Boogaard also citddendy v. losse 925 F.2d 1470, 1991 WL 17230 (9th Cir. 1991)
(unpublished dispositionyyherea formerprofessional footbalplayersued a team doctéor
negligently treating the playsrknee injury and the team for negligently hiring the doctor. The
Ninth Circuit held thathe claim against the teawas not preempted. Unlike here Hendy
there wa no doubt that the team, as the plaintiff's employer, dwacdh dutyseparate and apart
from the collective bargaining agreement, ash§tfluty to use due care in the hiring and
retention of employees arises from state lald.”at *2.

Boogaard next citeGreen v. Arizona Cardinals Football Club LL.€1 F. Supp. 3d 1020
(E.D. Mo. 2014)where retiregprofessional football players sueditifermerteamfor failing to
protect them from concussions andieglectingto warn them about the lorigrm health risks
posed by concussions. The district court held that § 301 did not preemjaytbis’state law
negligence and failur¢o-warn claims, relying, 2inHendy on theteam’sstatus as the plaintiffs’
employer. The court reasoned tHafaintiffs’ negligence claims [were] premised upon the
common law duties to maintain a safe working environment, not to expose employees to
unreasonable risks of harm, and to warn employees about the existence of dangeis thieyhic

could not reasonably be expected to be aware”; as such, the court would havetoanabae
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the NFL’s collectivebargaining agreement to determine whetheteaenhad a duty to the
playersor what the duty required d@f Id. at 1027.

The remaining cases that Boogaard cites involve thelessoontroversial duty not to
unreasonably harm other peopkeeMcPherson v. Tenn. Football In@007 U.S. Dist. LEXIS
39595, at *22 (M.D. Tenn. May 31, 2007) (holding that a claim against an NFL team forsanjurie
the plaintiff suffered when the team’s employee hit the plaintiff with a golf cangla halftime
show was not preemptedtringer v. Nat'l Football Leagyel74 F. Supp. 2d 894, 912 (S.D.

Ohio 2007) (holding that a claim against the NFL for mandating the use of dangerous aguipme
was not preemptedBrown v. Nat'l Football League219 F. Supp. 2d 372 (S.D.N.Y. 2002)
(remanding a claimgainst the NFL for injuries the piiff suffered when a refeeg anNFL
employeehit the plaintiff in the eye with a heavy penalty flagyone of the cited cases involved
claims, like Boogaard’s, alleging breach ofaduntarily assumed duty (Counts Il through VIII)

or a freefloating duty to act Counts | and Il)n a manner that would require interpretation of a
collective bargaining agreement

So Boogaard’s purported state law claims are completely preempte8i0dyd§ the
LMRA. Completely preempted claims are not automatically gised, but rathegenerallyare
treatedas if they allegetbreachof a collectivebargaining agreement inolation of § 301. See
Int’l Bhd. of Elec. Workers, AFIGIO v. Hechler 481 U.S. 851, 863 (198 (analyzing a
completelypreempted state law clairs & it were a claim under 801);Healyv. Metro. Pier
and Exposition Auth804 F.3d 836, 840 (7th Cir. 2015) (“Here3®&L preempts the state law
tortious interference claim and converts it into 208 claim.”) Atchley v. Heritage Cable Vision
Assocs.101 F.3d 495, 501 (7th Cir. 1996) (observing that, because a preempted claim actually

“arose under 801, it is considered a suit for breach of the CBBiPgzinski v. Amoco
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Petroleum Additives Co6 F.3d 1176, 1180 (7th Cir. 1993) (“[I]f the plaintgftlaim, ostensibly
based on state law, cannot be adjudicated without interpretation of the collengiziing
agreement, the claim turns into a federal claim that the agreement itself hasoleged .V}
Douglas v. Am. Info. Techs. Corg77 F.2d 565, 573-74 (7th Cir. 1989) (“Because we have
determined that Ms. Douglas’ claim for intentional infliction of emotional distreseesnpted
by section 301we must now determine whether the district court correctly dismissed the claim
for failure to exhaust grievance and arbitration remedies available undefléogiva®bargaining
agreement.”) But Boogaarchas no viable 801 claim.

Collectivebargaining agreementsten provide that the parties must resolve disputes
about the agreement through arbitration. When thegdemployee generaliypay notfirst
bring suit in federal court to enforce thgreementinstead, his union must pursue the claim on
his behalf using thagreement’slispute resolution procedureSee Republic Steel Corp. v.
Maddox 379 U.S. 650, 652 (1965)As a general rule in cases to which federal law applies,
federal labor policy requires that individual employees wishing to asseracbgtievances
must attempt use of the contract grievance procedure agreed upon by emptbyaron as the
mode of redress.’Olson v. Bemis Cp800 F.3d 296, 303 (7th Cir. 201Bell v.
DaimlerChrysler Corp.547 F.3d 796, 803-04 (7th Cir. 2008xil v. Raybestos Prods. C&33
F.3d 904, 908 (7th Cir. 2008Fulk v. United Transp. UnigrL08 F.3d 113, 116 (7th Cir. 1997).
However, if the uniorither decides not to pursue a grievance or pursues a grievance and loses
the employeenaybring suit in federal court allegirigpth that theunionbreachedts duty of fair
representatioand thathe employebreachedhe collective bargaining agreemt, in what is

calleda “hybrid contractduty-offair-representatioclaim.” Cunningham v. Air Line Pilots
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Ass’n, Int'l, 769 F.3d 539, 541 (7th Cir. 2014ge alsdelCostellov. Int’'l Bhd. of Tearsters
462 U.S. 151, 163-65 (1983)aca v. Sipes386 U.S. 171, 186 (1967ApIson 800 F.3d at 303.

Article 17 of the 2005 CBAequiredall “dispute[s] involving the interpretation or
application of, or compliance with, any provision of” the CBA to be resolved through adnitrat
Doc. 10-2 at 10850 Boogaard’s claims can survigrly as hybrid claimsSeeOlson 800 F.3d
at 303(noting that if a dispute implicatirg collective bargaining agreement is subject to
mandatory arbitration, the plaintiff “must file a hybri®@1 suit”). Hybrid claims are subject to
a sixmonth limitationsperiod, beginning either when the arbitrator rules against the union or
when the employeeasonably should leaot the union’sdecision not to pursue a grievance.
SeeDelCostellg 462 U.S. at 169-7hristiansen v. APV Crepaco, Ind78 F.3d 910, 914 (7th
Cir. 1999);Bonds v. Coca-Cola C0306 F.2d 1324, 1326 (7th Cir. 1986fyeeman v. Local
Union No. 135Chauffeurs, Teamsters, Warehousemen and Helpé6sF.2d 1316, 1319 (7th
Cir. 1984) Metz v. Tootsie Roll Indus., In@15 F.2d 299, 303 (7th Cir. 1983).

In contendinghat Boogaard’s hybrid claims are untimelye NHL citesBoogard v.
Nat’'| Hockey League Players Ass5uprg theopinion that dismissed Boagrd’s earlier suit
against the NHLPA Doc. 44 at 39-40. After Boogaard died, the New York Rangers decided not
to pay his estate the amount remaining on his contract. The Nidlgefednot to pursue a
grievance, and Boogaard’s estate siinedNHLPAIn Californiafederalcourtfor breacing its
duty of fair representationrBoogard 2013 WL 1164301, at *2The courtheld that the claims
were untimelybecause the estate did not file its complaint against the NHLPA until roughly nine
months after th&lHLPA notified the estate of its decisimot to pursue a grievane@d because

there was no reason to equitably toll the limitations periddat *3-5.
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The NHL submitghatthe California federal courtjsidgmentprecludeBoogaard from
arguing that his hybrid claimegainst the NHL complwith the statute of limitationsDoc. 44 at
39-40. That is doubtful. A judgmenprecludes a party from pressing an issue in a later case
only if the earlier court necessarily decided idmue. SeeBobby v. Bies556 U.S. 825, 834
(2009) (“If a judgment does not depend on a given determination, relitigation of that
determination is not precluded.Garter v. AMC, LLC645 F.3d 840, 842 (7th Cir. 2011). The
earlier suitdeat with a separate concerrthe Rangers’ failure to pay on Boogaard&tract, as
opposed to thdlHL's alleged negligenee-and hybrid claims based on different harms can
accrue at different timesSeeConnor v. ElImhurst Dairy, Inc2015 WL 5159185, at *5
(E.D.N.Y. Aug.17, 2015) (“That an employee hasiltiple underpinnings for his duty é&ir
representationlaimsdoes not mean that all of the claiaxcrueat the same time or relate
backward (or forward) to any one particular point in time.”).

Although Boogaard is n@recludedfrom arguing that his § 30daims are timely, he has
not actuallymadethat argument, either in his response brief orely brief. Docs. 101, 118.
Boogaard accordingly has forfeited any argument that his claims arg.ti8e#Batson vLive
Nation Entm’t, Inc. 746 F.3d 827, 833 (7ir. 2014) (“[A]s the district court found, the
musical diversity argument was forfeited because it was perfunctory andleveleped.”)

G & S Holdings LLC v. Cont'l Cas. C&97 F.3d 534, 538 (71bir. 2012) ("We have repeatedly
held that a party waives an argument by failing to make it before the distritt Tbat is true
whether it is an affirmative argument in support of a motion to dismiss or an argument
establishing that dismissal is inappropigt(citations omitted)Milligan v. Bd. of Trs. of S. Ill.
Univ., 686 F.3d 378, 386 (7th Cir. 2012)T] he forfeiture doctrine applies not only to a

litigant's failure to raise a general argumenbut also to a litigans failure to advance a
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specificpoint in support of a general arguméntJudge v. Quinn612 F.3d 537, 557 (71ir.
2010) ("We have made clear in the past that it is not the obligation of this courtarmcheard
construct legal arguments open to parties, especially when they are megatdsecounsel, and
we have warned that perfunctory and undeveloped arguments, and arguments that are
unsupported by pertinent authority, are waived.”) (internal quotation marks anti@itera
omitted);Salas v. Wis. Dep’t of Corrs493 F.3d 913, 924 (7th Cir. 2007) (“[A] party forfeits any
argument it fails to raise in a brief opposing summary judgment.”)

Boogaard’sclaimsalmost certaily aretime barred in any event. The 2005 CBA
required the NHLPA to file a grievaneathin sixty days“from the date on which the facts of
the matter became known or reasonably should have been known to the party initiating the
Grievance,” Doc. 1€ at 108, and, as explained above, Boogaard’s representative would have
had to file this suit within six months adrning that the NHLPA would not pursue a grievance.
This suit was filedhearlytwo years after Boogaard’s death. Doc. 1-1 at 55. There is no
indication in the record that the NHLPA pursued a grievance related to thesg eadnt is
inconceivabldghat Boogaard’s representatives did not learn about the NHLPA'’s decision not to
pursue a grievance until nearlyear and a half after his death.

Conclusion

For the foregoing reasorthe NHL's summary judgmennotion is grantedThe NHL is
entitled to julgment on all counts (I through VIII) of the amended complaint. The only
remaining matter is Boogaard’s motion for leave to file a second amended ecamplac. 135.
Boogaard’s briein support of that motion argues that the amendment is timely and that the

proposed amended claims are not completely preerbpt€@01 of the LMRA (and thus not
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futile). Doc. 132. The NHL shallrespond to the motion by January 15, 2016,Bombaard

e

United States District Judge

shall reply by January 29, 2016.

Decembei8, 2015
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