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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LEN BOOGAARD and JOANNE BOOGAARD
Personal Representatives of the Estate of DEREK
BOOGAARD, Deceased 13C 4846

Plaintiffs, JudgeGaryFeinerman

VS.
NATIONAL HOCKEY LEAGUE, NATIONAL

HOCKEY LEAGUE BOARD OF GOVERNORS, and
GARY B. BETTMAN,

N N N N N N N N N N N N N

Defendant.

M EMORANDUM OPINION AND ORDER

The personal representatives of Derek Boodgaastatgfor ease of exposition, the court
will treat Boogaard himself as the plaintiff) brought this suit against the NationgepMbaeague
and its Board of Governors and Comsmser (collectrely, “NHL"), alleging tortclaims
connected with Boogaard’s death. Docs. 1-1,B&rlier in the case, the court denied
Boogaard’s motion to remand the suit to state court. Docs. &é8ted a0 F. Supp. 3d 650
(N.D. lll. 2014). After discovery, the cougranted summary judgment against Boogaarall
claims set forth in the first amended complaint. Docs. 140-41 (reported at 126 F. Supp. 3d 1010
(N.D. lll. 2015)). Now before the court is Boogaard’'s motion for leave to file@gemmended
complaint. Doc. 143. The motion is granted.

According to the proposed second amended complaint, Boogaard played for two NHL
teams as an “Enforcer/Fighfewhich means that kiprincipaljob was tdight opposingplayers
during games Doc. 1451 at 12-3. During thefights he suffered brain injurieghich

eventuallydeveloped into chronic traumatic encephalopathy, or “CTE,” a brain disorder
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characterized by deterioratingdgment, inhibition, mood, reasoning, behavior, and impulse
control. 1d. at 14-7. Boogaard routinely suffered other painful injuries as well, s t
doctorstreated his symptoms withpioids, a classf highly addictive pain medicationdd. at

194, 119-122, 127-137. Boogaard became addicted to opioids, went to rehab, relapsed, and
went to rehab againd. at 11138, 140, 156-160When he was on weekend release from his
secondstay in rehaphe took Percocet, accidentally overdosed, and doedt 1164-165, 206.

He was 28years old.Id. at {1.

Thefirst amended complaint set fortightclaims Counts | and Iklleged that the NHL
breached a dutp keep Boogaard safe when it allowed team doctors to get him addicted to
opioids. Doc. 62t 43101. Counts lll and IValleged that the NHL injured Boogaard by
failing to manage his addiction according to the terms of the’sletlllectively bargained
Substance Abuse and Behavioral Health Prograimat §1102-200 see20 F. Supp. 3d at 658
(holding that the Program wagpart ofa 2005 collective bargaining agreement). Counts V and VI
alleged that the NHL breached a voluntarily assumed duty to protect Boogaatadiom
trauma Doc. 62at 1201-226. And Counts VII aad VIII alleged that the NHL breached a
voluntarily assumed duty to keep Boogaard safe when it allowed team doctors to mjesihi
Toradol, an intramuscular analgesic that makes concussions more likely adamgerousid.
at 11227-267.

The NHL mored undefFederaRule of Civil Procedurd?2(b)(6) to dismiss the first
amended complaint on the ground tilsitlaims were completely preempted ®$01 of the
Labor Management Relations Act (‘LMRA”), 29 U.S.C. § 1Bblight of the fact that a
calective bargaining agreemerfCOBA”) governed the relationship between Boogaard and the

NHL at all relevant times. Doc. 43. The coappliedRule 12(d) to convert the NHL's Rule



12(b)(6) motion into a Rule S&ummary judgment motionDoc. 58. Boogaard mogdor leave
to file a second amendeomplaintwhile the summary judgment motion remairgsshding.
Doc. 130. The court granted summary judgment on the grounthétst amended
complaints claims werecompletely preempted by3D1 of the LMRA and that Boogaard § 301
claims—which is how his claims, having been completely preempted, had to be characterized—
were barred by the applicable statute of limitatioh26 F. Supp. 3d at 1016-27. Boogaard then
renewed his motion for leave fite a secad amended complaint. Doc. 143.

Under Rule 15(a)(2)elve to amend “shall be freely given when justice so redquimets,
“leave is inappropriate where there is undue delay, bad faith, dilatory motive on tbéthart
movant, repeated failure to cure deficiencies by amendments previouslgdliomdue
prejudice to the opposing party by virtue of allowance of the amendméatilioy of the
amendment.”Villa v. City of Chicagp924 F.2d 629, 632 (7th Cir. 199%ge also Gen. Elec.
Capital Corp. v. Lease Resolution Cqrp28 F.3d 1074, 1085 (7th Cir. 1997) (“Even though
Rule 15(a) provides that ‘leave shallfobeely givenwhen justice so requires,’ a district court
may denyleaveto amendfor ... futility. The opportunity to amend a complainfusl e if the
complaint, as amended, would falil to state a claim upon which relief could be gra(draktin
and some internal quotation marks omitted). The NHL argues that the proposed secaetiame
complaint would be futile because its clajriise thefirst amended complaint’s claimare all
completely preempted by théd/RA and, as LMRA claims, are barred on limitations grounds;
the NHL makes no other futility argument. Doc. 152.

Under the complete preemption doctrine, “the @mgative force of [a feeral] statute ...
converts an ordinary state commiam+ complaint into one stating a federal clainCaterpillar

Inc. v. Williams 482 U.S. 386, 393 (1987) (internal quotation marks omitt&dij.ce an area of



state law has been completely4erapted, any claim purportedly based on thatgon@ted state
law is considered, from its inception, a federal claif@rosby v. Cooper B-Line, Inc/25 F.3d
795, 800 (7th Cir. 2013) (internal quotation marks omittee;alsoNe. Rural Elec.
Membership Corp. v. Wabash Valley Power Asg0v F.3d 883, 894 (7th Cir. 2013yection
301 of the LMRA completely preempts state law claims “founded directlygbisrcreated by
collectivebargaining agreements, and also clasuisstantially dependent on analysis of a
collectivebargaining agreement Caterpillar, 482 U.S. at 394 (internal quotation marks
omitted);see alsd\elson v. Stewardd22 F.3d 463, 467-69 (7th Cir. 2006);re Bentz Metal
Prods. Co. 253 F.3d 283, 285-86 (7th Cir. 2001) (en banc). Preemption under 8§ 301 “covers not
only obvious disputes over labor contracts, but also any claim masqueradingtedaavatiaim
that nevertheless is deemed ‘really’ to be a claim under a labor cont@aosby 725 F.3dat
797.

As the court explained iearlier ginions, 20 F. Supp. 3d at 653-58; 126 F. Supp. 3d at
1016-25, he first amended complaistclaimswere completelypreempted because resolving
them would have required the court to interpret the CBA. Counts Il through Vijedlignat
the NHL voluntarily assumed a duty to protect Boogaard and that it had breachedythdihaut
scope of one person’s voluntarily assumed duty to protect another depends on the tatality of t
circumstances, which in this case Wbhave included contested interpretations of the CBAe
LM ex rel. KM v. United State844 F.3d 695, 700 (7th Cir. 2003) (“[W]hether a voluntary
undertaking has been assumed is necessarily-agactfic inquiry.”);Bourgonje v. Mache841
N.E.2d 96, 114 (lll. App. 2005) (“[T]he existence and extent of voluntary undertakings are to be
analyzed on a cad®y-case basis.”) In particular, the scope of the NHL's voluntarily assumed

duty to Boogaardependn reasonable disputes concernitgether theCBA allowed the NHL



to unilaterally prohibit fighting, to prohibit team doctors from administering Tdyadado
require team doctors to follow certain procedures for diagnosing concussions+Agmints
[l through VIl completely preempted. 20 F. Supp. 3d at 653-58; 126 F. Supp. 3d at 1018-22.
Counts land 1l, meanwhile, alleged that the NHL had breached a freestanding duty td prote
Boogaard from addiction. Ordinarily, peojplee undeno obligation to protect othefiiom harm
unless they have‘apecial relationship."Domagala v. Rolland805 N.W.2d 14, 23 (Minn.
2011);accord Iseberg v. Gros879 N.E.2d 278, 284 (lll. 2007But whether the NHL had a
special relationship with Boogaatiépend on the extent to which the NHL exercised control
over Boogaard’s behavior and safety, which in turn depends on contested interpretatiens of t
CBA—renderingCounts | and Il completely preempted as well. 126 F. Supp. 3d at 1022-24.
Theproposed second amended complaagtwelve counts. Counts V thrgh XII are
essentially identical to the first amended complgiaight countscompareDoc. 1451 at
19119-256 with Doc. 62 at 1 43-267, and are therefore completely preempted anobtirad-
for the reasons set forth in the coudarlieropinions. But Counts | through IV of the proposed
second amended complaare new andunlike the other eight counts, thajege that the NHL
activelyharmed Boogaard. Doc. 145at 1133-118. Every person has a duty not to act
unreasonablyn a way that injuresthers; the court need naterpret the CBA to determine the
existence or sipe of that duty, and so claims based on the breaclatafuty are not preempted.
126 F. Supp. 3d at 1024-25 (distinguishing three other decisiati$nvolve[d] the
[uncontroversial] duty not to unreasonably harm other peopletrattherefore @ not find
LMRA preemptiorn); see McPherson v. Tenn. Football 2007 U.S. Dist. LEXIS 39595, at
*22 (M.D. Tenn. May 31, 2007) (holding that a claim against an NFL team forasjtire

plaintiff suffered when the team’s employee hit the plaintiff with a golf cart daihalftime



show was notompletely preemptedgtringer v. Nat’'| Football Leagyel74 F. Supp. 2d 894,
912-13 (S.D. Ohio 2007) (holding that a claim against the NFL for mandating the use of
dangerous equipment was not preemptBd)wn v. Nat'l Football League219 F. Supp. 2d 372,
390 (S.D.N.Y. 2002) (remanding a claim against the NFL for injuries the plantféred when
a referee, an NFL employee, hit theipldf in the eye with a heavy penalty flag).

The NHL does not attempt to explain how clamisgingactive misdeeslwould require
interpretation of the CBA. Doc. 152 at 21-3@stead it argues that Counts | through IV of the
proposed second amendemplaint are merely “repackaged” versions of the other, preempted
claims. Id. at 21, 25. But that is not so. Coungnd llallege thathe NHL bothfailed to
eliminate violence in professional hockayd actively promoted violenceThe NHL is correct
that those countare preempted to the extent they are basedlegations that the NHL failed to
eliminate violencgfor the same reasons thab@ts V through Xl are preempted. The court
would need to interpret the CBA to determine whether the NHlLahduty to eliminate violence;
for instance, it would be unlikely that the NHL had such a duty if the CBA prohibitemimt fr
eliminating violence.126 F. Supp. 3d at 1020-2The NHL is also correct th&ounts | and Il
cannot proceed on a theory that, once the NHL had put Boogaard at risk, it had a duty to protect
him from the risk Doc. 152 at 24. Courts in both lllinois and Minnesota have rejdwted
existence of such a dutysee Domagala805 N.W.2dat 25-26 (noting that the theory has
“receivedheavy criticism from multiple jurisdictions” and “declin[ing] at this time to adopt” it
“as a basis for imposing a duty of care in a negligence claBnéyster v. RusPresbyterian
St. Luke’s Med. Ctr836 N.E.2d 635, 639 (lll. App. 2005) (rejecting fHaintiff’'s request to
apply Restatement (Second) of Tort3&., which codifies the discussed theory, on the grounds

that it “has been criticized for its vagueness and seemingly lgsileope” and that ti8upreme



Courtof lllinois “has not adopted section 321 as an exception to the general rule that one will not
be liable to a third party absent a special relationship”)

But Counts | and lalso allegahat the NHL toolkseveral activand unreasonabiteps
that ultimately harmed Boogaar&pecifically, thg allegethat theNHL promoted on an
affiliated website an HBO documentary glorifying the “Broad Street BulleeRhiladelphia
Flyers team known fdighting; that it created promotional films “that focus on the hardest hits
that take place on the icahatit displayed stories about enforcers and on-ice fights on its
website “on a nightly basisthatit produced on an affiliated TV network “a weekly program
segment called ‘Top 10 Hits of the Week™; ath@tit sponsored video gamestHinclud[ed]
fighting and vicious body checking.” Doc. 145t 157. Those action€ounts | and Il allege
cultivated a “culture of violence” in the NHwhich caused Boogaard to get into fights, which in
turn caused him to develop CTE and an atlolicto opioids, which in turnaused his deatHd.
at{y 35, 69, 78. That theory of tort—that the NHL unreasonably harmed Boogaasdble
under lllinois and Minnesota law and not preemptethkey MRA.

Counts Il and IV aresimilar. True, those countaclude allegations that the NHL failed
to warn Boogaard of the risks of concussions, and they would be preempted if they rglea onl
those allegationsld. at 1 89, 94, 97.But Counts Ill and IValsocontain the seed of a viable,
nonpreempted clan: that the NHLactively and unreasonabiyarmed Boogaarlly implicitly
communicang that head trauma is not dangerous. In particular, Ctiliatsd 1V allegethat
the NHL made a show of “study[ing] ... repetitive concussive and/or sub-concusaive br
traumas amidst its player population,” which caused NHL players to “reasorsilelyaf] that
the NHL'’s findings would apprise them of any and all leagn risks” of paying professional

hockey. Id. at 1181, 83, 86. It was not until after Boogaard’s death that the NHL reptsted



findings. Id. at 190. Because the NHL had publicized that it was studying the effects of brain
trauma, Counts lll and IV allege, its silence on the issue implied that it had faatrtti¢ effects
were minor.Id. at 89 (“By gratuitously conducting scientific research and engaging in
discussion of the long-term effects of brain injuries sustained by NHL plaperbygublicly
maintainng that its Concussion Program was thoroughly analyzing concussion data, the NHL
gave its players the false impression that it was working on their behalfadHese informed
and upto-date on all medical and scientific advancements related to repbgtetrauma.”).
Players, including Boogaardllegedlyrelied on that implication when they continued playing in
a way that would give them concussiohd. at 95.

The proposed second amended complaimjperfect Counts V through XIl reiterate
clams that the couttasalready dismissd, and Counts | through Ivix together different kinsl
of allegations, some completgdyeempted by theMRA and some not. Buefleral courts use
notice pleading, not code pleading; the wajantiff separates adlgations into counts can be a
useful organizational tool, but in the end what matters is whether the complaint snclude
allegations that, taken together, entitle the plaintiff to refdeMaddox v. Love655 F.3d 709,
719 (7th Cir. 2011) (“The probleras we see it, is trying to separate Maddox’s claim for
religious fellowship (the subject of his grievance) into separate counts €utand 4). The
better approach is to examine the facts in the aggregéje

So, while most of the claims in Boogaard’s proposed second amended complaint are
preempted by the LMRANd timebarred, a few areot, and the amendment accordingly is not
futile. Boogaard’s motion for leave to amend is granted. Counts V through XII aerssksias
completely preempted and barred on limitations grouasigre the aboweferenced portions of

Counts | through IV Defendants shall answer or otherwise plead to the second amended



complaint (other than the dismissed claitog October 20, 2016. If Defendants move &nuss

any of the surviving claimghey should not do so on preemption grounds.

hife—

United States District Judge

September 22016




