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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEMETRIS HILL and KAMEO HILL,

Plaintiff,
No. 13 C 4847
V.

THE CITY OF CHICAGQ and CHICAGO
POLICE OFFCERS ZACHARY RUBALD
(Star 14540)ROBERT JOHNSON

(Star 17034)and GUY HABIAK, JR.
(Star 9921), )

)
)

)
)
)
)
) JudgeSara L. Ellis
)
)
)
)

Defendant.

OPINION AND ORDER

Plaintiffs Demetris and Kameo Hill were stopped by Chicade®©®fficers Zachary
Rubald, Robert Johnspand Guy Habiak, Ji(collectively, the “Defendant Officers”) while
driving through Chicago, lllinois on July 2, 2011. Mr. Hill was arrested and chargied wi
aggravated unlawful use of a weapon, a chéogehich he was ultimately found not guilty.
Mr. and Mrs. Hill subsequently filed suit against the Defendant Officers and the City of Ghicag
(the “City”), alleging unlawful seizure (Count Igjvil conspiracy to violate Mr. Hill's
congitutional rights (Count Il); violatioof the Racketeer Influenced aGdrrupt Practices Act
(“RICQO"), 18 U.S.C. 8§ 196&t seq(Count Ill); violation of due proceqd€ount IV); an equal
protecton class of one violation (Count \@Monell claim against the City (Count V1)
malicious prosecution (Count VII); conspiracy to commit malicious prosecution (&dilint
intentional infliction of emotional distress (“lIED”) (Count IXindemnity (Count X); and

respondeat superior (Count XI). Before the Court is Defendants’ motion to dmumssgnt to
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Federal Rule of Civil Procenle 12(b)(6) which is granted in part and denied in gaithe
unlawful seizure claim and any claims based on unlawful seizure arddimezl. The RICO
claim is dismissed for failure to sufficiently allege racketeering activity. HMf's due process
claim is not cognizable because the allegedly withheld evidence was not segpreisavionell
claim fails for lack of an underlying constitutional violation. The IIEDmol&gs dismisseexcept
as it is based on the issuance of a warrant for Mr. Hill's arrest on the day lieund not guilty
of all charges Mr. Hill's equal protection, malicious prosecution, conspiracy to commit
malicious prosecution, indemnity, and respondeat superior claims survive.

BACK GROUND?

Mr. and Mrs. Hill were moving from Minnesota to Georgia when they passed through
Chicago on July 2, 20110n that dde, they were stoppedithout cause or justificationy the
Defendant Officersvhile driving near 8400 S. Morga.he DefendanOfficers ordered Mr. and
Mrs. Hill out of the car and then searched the car without their consent or any g#her le
justification. The Defendant Officers found a gun in a container in the trunk of the car, which
was not accessible to Mr. and Mrs. Hill while they were driving. The gun wasby
registered to Mr. Hill, but the Defendant Officemnetheless arrested Mr. Hilgok him to the
police stationand chargetlim with aggravated unlawful use of a weaporhe Defendant
Officersalsointerrogated Mrs. Hill about her relationship with Miill andaccuseder of being

a prostituteesven though she was at all times married to Mr. Hilhe Hills’ car was towedMrs.

! Defendants filed thie motion to dismiss with respect to the Amended Complaint. Mr. and Mrs. Hill
then were granted leave to file a Second Amended Complaint, which adizs B#biak as a
Defendant. The Court treats the motion to dismiss as if it was filed \sjpeceto the Second Amended
Complaint.

2 The facts in the background section are taken tterSecond Amended Complaint and are presumed
true for thepurpose of resolving Defendantabtion to dismiss.See Virnich v. Vorwaldb64 F.3d 206,
212 (7th Cir. 2011).



Hill, who was unfamiliar with the area in which they were stopped, was left on the side of the
roadwithout a way to leave.

Mr. Hill was brought before judgeon July 2, 201%. Thejudgefound probable cause to
detain Mr. Hill at that time. Mr. Hill spent eight days in Cook County Jail and thenelesed
on bond. Mrs. Hill returned to lllinois to pick Mr. Hill up when \was released.

Beginning soonféer his arrest, the Defendant Officers tried to intimidate Mr. Hill into
pleading guilty and not proceeding with an internal complaint against them. Thidadcl
damaging the Hills’ car and stealing items from it witilwas in police custodyThe Defendant
Officers also testified falsely, swore out false police reports, did monmprosecutors about the
true circumstances of Mr. Hill's arrest, and continued pursuing criminal gulotgs against Mr.
Hill. Mr. Hill nonetheless proceeded to trial. On June 6, 2013, Mr. Hill was found not guilty on
all charges. Despite this finding, the Defendant Officers caused anwveorbe issued for Mr.
Hill's arrest on that same day.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the aotnplat
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcepts as true all well
pleaded facts in the plaintif complaint and draws all reasonable inferenaes those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only providel#fendnt with fair notice of a

claim’s basis but must also Eeially plausible. Ashcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct.

% The Court may take judicial notice of this date, as it is found in ttiéiee statement of conviction that
Defendantdave attached to their motion to dismiss and is not open to dispe¢eAdebiyi v.
FelgenhauerNo. 08 C 6837, 2010 WL 1644255, at *2 (N.D. Ill. Apr. 20, 2010) (taking judicial notice of
certified statement of conviction).



1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. Twomp850 U.S. 544, 555, 127 S.
Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefetheaaft is liable
for the misconduct alleged.Igbal, 556 U.S. at 678
ANALYSIS

Statute of Limitations

Defendants argue that the majority of Mr. and Mrs. Hill's claims are bayr#tebstatute
of limitations because they filed their complaint more than two years afteayhtealy were
stopped and Mr. Hill was arrested by the Defendant OffiCEng stéute of limitations is an
affirmative defense that need not be anticipated in the complaint in order to sunagon to
dismiss. United States v. Lewig11 F.3d 838, 842 (7th Cir. 2005). But that is not the case
where “the allegations of the compilaitself set forth everything necessary to satisfy the
affirmative defense, such as when a complaint reveals that an action is unticheriyhe
governing statute of limitations.Id.; see also Brooks v. Ro&/8 F.3d 574, 579 (7th Cir. 2009)
(consideing statute of limitations defense on motion to dismiss where relevant dates twere se
forth in the complaint).

A. Federal Claims

Section1983 claims are governed by the forum stastatute of limitations for personal
injury claims in this case, twgears Henderson v. Boland&53 F.3d 928, 931 (7th Cir. 2001);
735 1ll. Comp. Stat. 5/13—-202Although the statute of limitations is borrowed from state law,
federal law determines when d883 claim accruesWallace v. Katp549 U.S. 384, 388, 127 S.

Ct. 1091, 166 L. Ed. 2d 973 (2007). Under federal law, 8 1983 claims begin to accrue when a



plaintiff knows or has reason to know that his constitutional rights have been vidldilsdn v.
Giesen 956 F.2d 738, 741 (7th Cir. 1992).

A false arrest claim accrues at the time the arrestee is detained pursuant to ¢egal pro
i.e.when he “is bound over by a magistrate or arraigned on charg§esrio v. Hensley’35
F.3d 588, 591 (7th Cir. 2018iting Wallace 549 U.S. at 397)Mr. Hill was arrestd and bound
over by a judge on July 2, 2011 .eHled his complainbn July 3, 2013, which hedmits makes
his false arrest claim untimely. Mr. Hill, argues, however, that any setiaat occurred after the
false warrant was created on June 6,328hot timebarred. But the Second Amended
Complaint includes no allegation of a seizure after June 6, 2013. Mr. and Mrs. Hill also
acknowledgehattheir unlawful search claim is untimely, as it accrued on July 2, 28&é&.
Gonzalez v. Entres&33 F.3d 551, 553 (7th Cir. 1998) (“[A] claim asserting a violation of the
fourth amendment necessarily ‘accrues’ at the time of the unlawful seaselzore . . .").
Thus, Count | is dismissed.

Defendants also argue that the federal conspiracy, equal pratentdVionell claims
are timebarred because Mr. and Mrs. Hill knew they had been injured on July 2, 2011. Mr.
Hill's federal conspiracy claim alleges that the Defendant Officers cadsfurfalsely arrest and
illegally seize him and to deprive him of his right to a fair tridls equal protection claim
alleges that the Defendant Officers falsely arrested Mr. Hill and engaggquohittern of
misconduct that included intimidation and creation of false reports continuing past June 6, 2013.
His Monellclaim alleges that the Ci/custom or practices tofail to supervise and train its
police officers and to overlook and cover up officer misconduct with respect to falsts,arre
improper searches, and due process violations. To the extent the conspuatyrotection

andMonell claims arebased on the alleged falseestand illegal seizurethe clains aretime-



barred. See Armour v. Country Club Hijlslo. 11 C 5029, 2014 WL 63850, at *3(M.D. lIl.
Jan. 8, 2014) (finding conspiracy aMwnell claims time-barred to the extenihey werebasecn
time-barred false arresind excessive foragdaims); Hill v. City of Chicagg No. 06 C 6772,
2007 WL 1424211, at *4 (N.D. lll. May 10, 2007) (“Any underlying constitutional claims that
are timebarred, however, cannot form the basis for Plaintiffs’ equal protection Clainhr.
Hill's conspiracy equal protectionandMonell claims arealso based on alleged due process
violations, which did not accrue until Mr. Hill’'s acquittal on June 6, 2013. These portions of his
conspiracy, equal protection, aNtbnell claims aretherefore timely.See Hil|l 2007 WL
1424211, at *4 (allowing plaintiffs to proceed on equal protection and conspiracy cldimes to
extent they were based on timely due process violations).

B. StateLaw I1ED Claim (Count 1 X)

Mr. and Mrs. Hill’s state law IIED claim is governed by a gm®ar statute of limitations.
745 Ill. Comp. Stat. 10/8-10Evans v. City of Chicag@34 F.3d 916, 934 (7th Cir. 2006),
overruled on other grounds by Hill v. Tangher]ii4 F.3d 965 (7th Cir. 2013). In the context
of arrest and prosecution, an IIED claim accrues on the date of the &midstwell v. Eberle
730 F.3d 672, 678 (7th Cir. 2013). Here, because Mr. and Mrs. Hill were stopped on July 2,
2011, their IIED clairmarising out of the stop and arresuntimely. But Mr. Hill argues that his
claim is not timebarred because his IIED claim is based not only on events surrounding his
arrest but also on the Defendant Officers’ actions in intimidating him throughodithigon of
the prosecutioand thus did not accrue until his state criminal proceedings were termitated
support, he relies oGaroccia v. Andersqgra 2003 case in which the court noted that “courts in
this district have consistently held that IIED claims based on facts allegedaltel claims for

malicious prosecution accrue only when state criminal proceedings are tediin249 F.



Supp. 2d 1016, 1028 (N.D. Ill. 2003). Defendants counter by citiBgidewell in whichthe

Seventh Circuit held that IIED is not a continuing wrong and noted that the “ideaitimaf o

reverse the ongoing effects of a tort restarts the period of limitationslgagport in lllinois

law—or in federal law either.” 730 F.3d at 67Bridewell however, left open the possibility

that a new IIED claim could arise based on events after an initial iwjugye there is an

allegation that the defendants acted with a “freshly formed intention to caoseraahdistress.”

Id. (“Even if we wee to suppose that a new claim could in principle be based on events after the
initial injury, Bridewell’s claim would fail because she does not contend thatthetves’

ongoing failure to alert the prosecutor to the potential shortcomings in the &viden

motivated by a freshly formed intention to cause emotional distress.”).

Here, to the extent that Mr. Hill’s IIED claim arises from acts that ocdwver a year
before the complaint was filed, including his arrest, the tearing apart airhsnd his detention,
the claim is timebarred. Based orBridewell Mr. Hill's IIED claim arising fromdefendng
against theriminal charges also is tirtearred, as the allegedly bad intent with which his
prosecution began continued through the time oébdgiittal. Id. at 678—79. Ay dleged
distresshe suffered that aro$em the Defendant Officers’ failure to investigate the
circumstances surrounding Mr. Hill's artedso is timebarred. See idat 678 (noting that
officers’ poor investigation and refusal to cooperate with prosecutors did not amount to new
instances of malicious prosecution “when the prosecution was already under ®atp the
extent that any acts of intimidati@ccurred within the ongear limitations perioéndcan be
said tohave been done with a “freshly formed intention to cause emotional disivsslill’'s
IIED claim is not timebarred. |d. Because at the pleading stage that is difficult to determine,

the Court must proceed to analyze ldngal sufficiency of that clen’s allegations



. RICO Claim (Count I11)

To state a civil RICO claim, Mr. Hill must aljje that the Defendant Officessnducted
an enterprise through a pattern of racketeering activgynings v. Auto Meter Prods., Ind95
F.3d 466, 472 (7th Cir. 2007A pattern of racketeering activity requires at least two predicate
acts. 18 U.S.C. § 1961(R)ennings495 F.3d at 472"RICO demands more than a
straightforward case of malicious prosecutioamboa v. Velez157 F.3d 703, 710 (7th Cir.
2006).

Defendants first argue that Mr. Hill does not have standing to pursue a RIG0 Tla
have standing to sue under RICO, Mr. Hill must demonstrate to the Court that hedsarffere
injury to his business or property “by reason of a violatiortled”RICO statute18 U.S.C.
8§ 1964(c);Evans 434 F.3d at 924-25. He may not establish standing by pointing to “personal
injuries and the pecuniary losses incurred therefroavans 434 F.3d at 925 (quotirigoe v.
Roe 958 F.2d 763, 767 (7th Cir. 1992 Mr. Hill argues that he has standing because he
suffered damage to his car as a result of the RICO violation and to his busirtessste|zs
because he was unable to move expeditiously togeedue to his eightlay incarceration
Income lost duéo an inability to seek gainful employment while imprisoned is not a cognizable
RICO injury. Id. at 926—27.Evans however, does not foreclose the ability to establish standing
by demonstrating that one has been “unlawfully deprived of a property right in pcbamnis
contracted for wages.Id. at 928. The complaint and Mr. Hill's response do not make clear
whether Mr. Hill ha a job awaiting him in Georgialhe Court need not determine whether Mr.
Hill has standing under RICO, however, because evemasg that he does, his RICO claim

must be dismissefr failure to adequately allege a pattern of racketeering activity



Racketeering activity is defined by statute to include various crimes indictadbs
federal law as well as “any act or threat itwitog murder, kidnapping, gambling, arson, robbery,
bribery, extortion, dealing in obscene matter, or dealing in a controlled substdrsted
chemical . . . , which is chargeable under State law and punishable by imprisonment for more
than one year.” 18 U.S.C. § 1961(1). Mr. Hill has not identified the potential crimes under
which his ¢aimed predicate acts falHe was prosecuted in state court under state law, and thus
the federal crimes identified in®61(1) related to obstruction of justice avithess tampering
do not apply because they hinge on the presence of a federal procesekngngel v. Buchan
778 F. Supp. 2d 846, 855 n.20 (N.D. Ill. 201Gjiffin v. City of MilwaukegeNo. 10-C-243, 2010
WL 4723420, at *7 (E.D. Wis. Nov. 15, 2010). The damage to Mr. Hill's vehicle could
potentially be considered robberee Montes v. DiSantiso. 04 C 4447, 2005 WL 1126556,
at *7 (N.D. lll. May 10, 2005) (alleged seizure and breaking of camera could camlify
allegation of predicate act of rolilpdor purposes of RICO claimBut the Courtis urable to
conclude that theemaining alleged predicate acts would qualify as racketeering actidgr u
an acceptable state law crime. Although Mr. Hill relieRReryes v. City of Chicagb85F.
Supp. 2d 1010, 1014 (N.D. Ill. 2008), to argue that he has sufficiently alleged racketeering
activity, Reyess distinguishable because the plaintiff there actually pleat®é than one
activity listed in 81961(1),specifically,robbery and kidnapping. Mr. Hig complaint lacks
similar allegations.Thus, Mr. Hill has allegedt mostonly one predicate act, robbery, which is
insufficient to state a RICO clainl8 U.S.C. § 1961(5). The RICO claim (Count Ill) is

thereforedismissed.



[I1.  Equal Protection Claim (Count V)

To state a class of one equal protection claim, Mr. Hill must at a miniatagethat (1)
the Defendant Officenmtentionally treatedhim differently than others who were similarly
situated and (2) there was no rational basis for the @iféer in treatmerdr the cause of the
differential treatment was an illegitimate animus towards hvoodruff v. Mason542 F.3d
545, 554 (7th Cir. 2008).A class of one claim can be based on the irrational or malicious
application of law enforcement wers. Geinosky v. City of Chicag675 F.3d 743, 747 (7th
Cir. 2012).

Mr. Hill alleges that the Defendant Officers intimidated him, created falseepeiports,
and pressured him to plead guilty andefrain from filingan internal complaint. He flner
alleges that the Defendant Officers intentionally treated him differently thansovho were
similarly situated.Although he does not provide further details, his general allegation of being
treated differently suffices at the pleading stage to meet the first ele@emiosky 675 F.3d at
748 n.3 (“Even in a case where a plaintiff would need to identify a similanigted person to
prove his case, likeMcDonald v. Village of Winnetk&71 F.3d 992 (7th Cir. 2004)je see no
basis for requirig the plaintiff to identify the persdn the complaint. . . Eventhe more
demanding pleading requirements unidgxal andTwomblydo not require a plaintiff to identify
specific comparators in a complaint.”). Mr. Hill also alleges that there wasiooalebasis for
the difference in treatment. The Defendant Officers argoeeverthat Mr. Hill’s claim is
indistinguishable from one for uneven law enforcement, such as the issuancekafig tpeket
to one person but not anothé&ee Engquist v. Or. Dep’t of Agri&53 U.S. 591, 604, 128 S. Ct.

2146, 170 L. Ed. 2d 975 (2008) (“But allowing an equal protection claim on the ground that a

* The Seventh Circuit is divided as to whether a plaintiff must demonstedtee or she was treated
differently because of amproper motive.SeeDel Marcelle v. Brown County Cor680 F.3d 887 (7th
Cir. 2012).

10



ticket was given to one person and not others, even if for no discernible or articeiedule, r
would be incompigble with the discretion inherent in the challenged action.”). But Mr. Hill is
not alleging “truly random law enforcement, as when an officer picks one of spaeding cars
to stop and ticket,” which “provides a rational basis for the selection ettentitketed driver
feels she was unfairly singled outGeinosky 675 F.3d at 749. Instead, Mr. Hill alesghat the
Defendant Officers falsified police repoesdattemptedo intimidate himto plead guilty and to
refrain from filing an internal complaint. Those allegations do not amoutistwetionary
actions. Seed. (pattern of ticketing alleged in complaint was not a legitimate exeofis
discretion where the numbef baseless ticketgas“highly unlikely to have been a product of
random misakes”);Muczynski v. LieblickNo. 10€CV-0081, 2012 WL 5470738, at *4 (N.D. Ill.
Nov. 8, 2012) (falsification of evidence and intentional false arrest could amount to equal
protection violation)lvy v. PowersNo. 08 C 3826, 2009 WL 230542, at &N.D. . Jan. 30,
2009) (distinguishindengquistwhere plaintiff based claim on defendants’ decision to file false
police reports and criminal complaints to cover up for their alleged miscondutitpugh Mr.
Hill may not be able to prevail on his classook claim, he has at least alleged enough to
proceed to discovery on this claim.

IV. DueProcessClaim (Count V)

Defendantdirst arguethat Mr. Hill's due process claimlleging aBradyviolationis
duplicative ofhis state lawnalicious prosecutionlaim andnot cognizable under § 198%ee
Alexander v. McKinngy692 F.3d 553, 558 (7th Cir. 2012) (plaintiff cannot pursue a claim for
malicious prosecution under the guise of a due process ckax). Hayes600 F.3d 819, 841
(7th Cir. 2010)Newsane v. McCabg256 F.3d 747, 750-51 (7th Cir. 200Mr. Hill contends,

however, that he has nonetheless alleged a claimBoady violation that is distinct from his

11



state law malicious prosecution claim. In order to as€radyclaim, Mr. Hill mustallege that
(1) the prosecution suppressed evidence; (2) the evidence was favorable to him;land (3) t
evidence was materiale. that there is a reasonable probability that prejudice ensued.
Alexandey 692 F.3d at 556. Although the Seventh Circuit has “expressed doubt that an acquitted
defendant can ever establish the requisite prejudiceBoady claim,” it has not foreclosed “the
possibility that prejudice could be established if an acquitted defendant showeiddltesure of
the suppressed evidence would have altered the decision to go tolttiaPétrishe v. Tenisgn
No. 10 C 7950, 2013 WL 5645689, at *3 (N.D. lll. Oct. 15, 2013) (collecting cases that have
allowedBradyclaims to proceed even where the plaintiff has been acquitted), Mieudill has
alleged thaabsent the Defendant Officers’ actions, he would not have been prosethigds
sufficient to meet the materiality requirement.

A Bradyviolation, however, cannot be based on a police officer’s false statements to
prosecutos. See Carvajal v. Dominguez42 F.3d 561, 567 (7th Cir. 2008) (“It is already
established law th&rady does not extend so far as to provide relief in a situation where ‘a
police officer makes a false statement to a prosecutor.” (qubtangs v. Kuba, 486 F.3d 1010,
1017 (7th Cir. 2007)). Nor can it be based on false testimony given by an officel at tria
Sornberger v. City of Knoxvill@34 F.3d 1006, 1029 (7th Cir. 2006) (“The Constitution does not
require that police testifiruthfully; ratherthe constitutional rule is that the defendant is entitled
to a fair trial that will enable jurors to determine where the truth lies.” (qué&ing v.

McAdory, 341 F.3d 623, 625-26 (7th Cir. 2003))). Thds, Hill's Bradyclaim fails to the
extent that it is based on false statements madieebipefendant Officer® the prosecutors or at
trial. See Petrishe2013 WL 5645689, at *Bfadyclaim could not be based on false statements

that defendants made to state investigators and in judicial progeedButMr. Hill has also

12



alleged that the Defendant Officers created false police reguuiithis response suggests that the
Defendant Officers tampered with eviden&ee Saunders v. City of Chicaddws. 12ev-

09158, 12ev-09170, 12ev-09184, 2013 WL 6009933, at *8 (N.D. Ill. Nov. 13, 2013) (“The
Seventh Circuit has held that allegations that officers created false ewdectaling creating
false written reports, tampering with physical evidence, and inducingsséado falsely

identify a defendant as the perpetrator of a crirstate a cognizabBradyclaim if the evidence

is withheld from a criminal defendant.” (citigngel v. Buchan710 F.3d 698, 710 (7th Cir.
2013), andvianning v. Miller 355 F.3d 1028, 1033 (7th Cir. 2004))).

The Defendan®fficersmaintain that th®&radyclaim still fails because Mr. Hi#§
allegations demonstrate that the evidence was not suppressed. “Evidence issedpmtesn
(1) the prosecution failed to disclose the evidence in time for the defendant taiseaidet, and
(2) the evidence was not otherwise available to the defendant through the eXesasemable
diligence.” Carvajal, 542 F.3d at 567. Mr. Hil'8radyclaim fails on the second prong, for he
has not sufficiently alleged that the withheld evidence was not otherwisebéyéadnim. He
claims that the police reports regarding the incident were falsified antjrtfuaéxercise of
reasonable diligence could compel the officers who authored false reportskinapestly
about the circumstances of the arrest.” CBicat 19.Initially, to the extent Mr. Hill attributes
suppressed evidence to the Defendant Officers’ failure to disclose thg dalsie police reports
to the prosecutor, that claim is not cognizable becaBisedy rights run only to the defendant,
not the prosecutor.Sornberger434 F.3d at 1029. Moreovéhe only plausible inference to be
drawn from theSecond Amende@omplaint is thaMr. Hill was aware of the circumstances of
the arrest and the alleged falsity of the infation contained in the police report. In such a

situation,Bradyis not violated.See Harris v. Kuba486 F.3d 1010, 1015 (7th Cir. 200Byr&dy

13



not violated where defendant knew of information that was allegedly concdate)] States v.
Dawson 425 F.3d 389, 393 (7th Cir. 2005B¢adyrequires disclosure only of exculpatory
material known to the government but not to the defenda@t&ig v. City of ChicagoNo. 08

C 2275, 2011 WL 1196803, at *14 (N.D. Ill. Mar. 25, 2011) (“The Defendants’ decision to
manipulate the evidence they presented to the state’s attorney cannot provides tlog bas
Bradyclaim.”). Similarly, Mr. Hill claims that the Defendant Officers tampered with the gun,
uncasing it and loading it despite it being cased and urddadbe trunk of his car at the time

he was stopped. But this again is evidence Mr. Hill was aware of and could challeoget,
unlike acognizableBradyviolation of officersmanipulating witnesses to make false statements
in a manner unknown to thpdaintiff wherethe plaintiff would have no reason to suspect that the
officers werebehind thewitnessesfalse statementsSee Booker v. City of Chicagdo. 11 C

732, 2011 WL 6152290, at *2—3 (N.D. Ill. Dec. 6, 2011) (contrasting manipulation ofswitne
identifications or statements with manipulation of evidence known to arresteegud® Mr.

Hill was aware of the manipulation and could challenge the false evidence in courtddrecevi
cannot be said to have been suppressikdat *2. Mr. Hill's due process claim is thus
dismissed.

V. Monell Claim (Count V1)

The City may be held liable under 8 1983 when “execution of a government’s policy or
custom, whether made by its lawmakers or by those whose edicts or adtsrinde said to
represent dicial policy, inflicts the injury.” Monell v. Dep’t of Soc. Serygl36 U.S. 658, 694,

98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978). Liability may be based on (1) an express policy that,
when enforced, causes a constitutional deprivation; (2) a widespread pitzatj@though not

authorized by written law or express municipal policy, is so permanent andeitédd as to

14



constitute a custom or usage with the force of law; or (3) a constitutional injurydause

person with final policymaking authorityMcCormick v. City of Chicag@®30 F.3d 319, 324

(7th Cir. 2000). Mr. Hill pursues his claim only through the second avenue of liability, and thus
the Court need not consider whether liability can be established by the other tae mea

Mr. Hill alleges that the City has a custom and practice of failing to train aedvsegits
police officers with respect to improper seizure and prosecution, the issuangeager
warrants without a legal basis, and the improper administration of due processill Mso
alleges that the City has a custom and practice of overlooking and covering up office
misconduct, failing to adequately investigate prior instances of misconduct sdfiteat are
led to believe that their actions will never be scrutinizEde complaint sets forth the publicly
available disciplinary history of the Defendant Officers as examples @fityis failure to
discipline officer misconduct. Mr. Hill also alleges that despite frequent albuestezens’ rights
in the similar way tdow his rights were abused, the City makes findings of wrongdoing in a
disproportionately small number of cases and does not pursue criminal chargesofiizens
where there is sufficient evidence for probable cause to believe officemsittedhcrimes
Finally, Mr. Hill alleges that a code of silence exists by which police offidernot report
misconduct committed by other officers and that the City is aware of arg &pptoves the
misconduct alleged.

The Court has already determined that Bloyell claim based on timbarred events
cannot proceed, thus leaving only those claims related to violations of due prockss for t
Court’s consideration. But the failure of Mr. Hill's due process claim doonmi€dimell claim.
Sallenger v. City of Sprgfield, Ill., 630 F.3d 499, 505 (7th Cir. 2010) (where officers’ conduct

did not violate Constitution, city could not be held liable uridenell).

15



Moreover, even if Mr. Hill had a viable due process claimMuosell claims are too
vague and conclusgrparticularly with respect to the allegations of failure to train and
supervise. “A municipality’s culpability for a deprivation of rights is amisst tenuous where a
claim turns on a failure to train.Connick v. Thompsen- U.S.----, 131 S. Ct. 1350, 1359, 179
L. Ed. 2d 417 (2011). “[A] municipality’s failure to train in a relevant respect emmsiunt to
‘deliberate indifference to the rights of persons with whom the [untrained ereplay@me into
contact.” Id. (second alteration in original) (quoti@ity of Canton v. Harris489 U.S. 378,
388, 109 S. Ct. 1197, 103 L. Ed. 2d 412 (1989)). Althddghell claims may proceed with
conclusory allegations of a policy or practice, some facts must be pleaded to puétitaaiedn
notice of the déged wrongdoing Armour, 2014 WL 63850, at *6 (citintylcCauley v. City of
Chicagq 671 F.3d 611, 616 (7th Cir. 2011), &Riey v. County of Cogle82 F. Supp. 2d 856,
861 (N.D. lll. 2010)).

Here, Mr. Hill's allegations of the City’s failure to traamd supervise are vague and
broad, without sufficientletailsto support the existence of a custom or poliCy. Lanigan v.
Vill. of E. Hazel Crest, 11].110 F.3d 467, 479-80 (7th Cir. 1997) (noting that Seventh Circuit
reversed dismissal dfonell claim in Sledd v. Lindsgyl02 F.3d 282, 289 (7th Cir. 1996),
because theomplaintin Sleddincluded sucliletails as theumber of excessive force complaints
filed againsthe Chicago Police Department, th@mber of complaints investigated, ahd
number of complaints the Police Department’s Office of Professional Standaedethdad
merit); Starks v. City of WaukegaNo. 09 C 348, 2013 WL 5874563, at *2 (N.D. Ill. Oct. 31,
2013) (allowing failure to train claim to proceed where plaintiff alleged pedfenine similar
constitutional violations that City exacerbated by promoting instead oplisieg officers who

were responsible for violations). The inclusion of the Defendant Officers’ puhbirailable
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disciplinary historiegloes not provide adequate support ferahegabns of a custom or policy.
The two allegations of due process violations are not sufficient to createipalihability and
the remaining allegations of violations are not relevant because Mr. Hilksdalsst and illegal
search claims are tirmearred. See Starks v. City of Waukeg8d6 F. Supp. 2d 780, 792-93
(N.D. lll. 2013). Because Mr. Hill cannot proceed ad@nell claim, that claim is dismissed.
VI.  Conspiracy Claims (Countsll and VIII)

Mr. Hill brings two conspacy claims, one under®83 to interfere with his
constitutional rights (Count Il) and one under state law to commit malicious ptoseCount
VII). “[]t is enough in pleading a conspiracy merely to indicate the pgrjeneral purpose,
and approinate date, so that the defendant has notice of what he is charged\WaHér v.
Thompson288 F.3d 1005, 1007 (7th Cir. 2002). The Defendant Officers argue that Mr. Hill's
conspiracy claims are too conclusory, as they do not indicate who was spgaificaved and
the dates of the alleged overt acts in furtherance of the conspiracy. Bufémel@nt Officers
are asking too much from Mr. Hill at the pleading stag@omblyandigbal did not impose a
heightened pleading standard for conspiracyrda“all plaintiff needed to allege was a
plausible account of a conspiracyGeinosky v. City of Chicag675 F.3d 743, 749 (7th Cir.
2012). Here, Mr. Hill has done that, alleging that the Defendant Officers eiriérean
agreement amongst themselt@sleprive him of his right to a fair trial and commit malicious
prosecution and that the conspiracy began on July 2, 2011 and extended through June 6, 2013.
But because the underlying due process and unlawful selaumes on which his federal
conspir&y claimarebased have been dismissed, his federal conspiracy claim (Count Il) must
also be dismissedkeynolds v. JamispA88 F.3d 756, 764 (7th Cir. 2007) (section 1983

conspiracy claim is dependent on validity of undeidy8 1983 claim). Tie Defendant Officers
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have not challenged Mr. Hill's state law malicious prosecution claowever, and shis claim
of conspiracy to commit malicious prosecution (Count VIII) may proceed.
VIl. 11ED Claim (Count I X)

Under lllinois law, to establish a claim fdED, Mr. Hill mustallegethat “(1)
defendants’ conduct was extreme and outrageous; (2) defendants either intendietl deviafe
emotional distress or knew that there was a high probability that its conduct would dd &), a
defendants’ conduct aailly caused severe emotional distredsfton v. Bd. of Educ. of City of
Chicagq 416 F.3d 571, 579 (7th Cir. 2005) (quotifigomas v. Fuers803 N.E.2d 619, 625,
345 1ll. App. 3d 929, 281 Ill. Dec. 215 (2004)). To be considered extreme and outrageous
conduct, the conduct “must be so extreme as to go beyond all possible bounds of decency, and to
be regarded as intolerable in a civilized communittikic v. Aurora Loan Servys$588 F.3d
420, 438 (7th Cir. 2009) (quotin{plegas v. Heftel Broad. Cors07 N.E.2d 201, 211, 154 Il
2d 1, 180 Ill. Dec. 307 (1992)). The omgtentiallynontime barred allegations of extreme and
outrageous conduct are thiae Defendant Officers intimidated Mr. Hill in the year prior to the
filing of the complaint.Drawing all inferences in Mr. Hill's favor, the allegation that the
Defendant Officers caused a warrant to be issued for Mr. Hill's arrest onytine deas found
not guilty of all charges could amount to extreme and outrageous conduct. As lackrogextre
and outrageous conduct is the only basis on which the Defendant Officers challehigb the
claim, Mr. Hill's IIED claim may proceed with respect to the issuance of theantaior his

arrest on June 6, 2013.
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CONCLUSION
For the foregoing reasons, Defendantstion to dismis$27] is granted in part and

denied in part. Count | is dismissed with prejudice. Count Il is dismissed with pesyutic
respect to timdarred claims and without prejudice as to miame-barred claims. Counts ldnd
IV are dismissd without prejudiceCount V is timebarred to the extent it is based on the
alleged false arrest and illegal seizhte proceeds with respect to Mr. Hill’s remaining
allegations. Count VI is dismissed with prejudice to the extent it is based orddHéspearrest
and illegal seizure andithout prejudice to the extent it is based on due process violations.
Count IX is dismissed with prejudice to the extent it is based onldarmed events but may

proceed with respect to the issuance of the June 6, 2013 warrant.

Dated:May 14, 2014 8- (m

SARA L. ELLIS
United States District Judge
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