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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LANITHA O'NEAL

Plaintiff,

HALEY MANSION, INC. and

)
)
)
)
V. ) Case No. 3 C 5029
)
)
JEFFREY BUSSEAN, individually, )

)

)

Defendants.

MEMORANDUM OPINION AND ORDER*

Following this Court's June 22, 2015 approval (with some modifications) of the proposed
final pretrial order ("FPTQO") that had been prepaed tendered jointly by counsel for the
litigants? theyhave complied with the timetable for motions in limine that this Court set at the
pretrial conference that it always conducts in connection with proposed FEEBOIS side has
filed its motions in limine and its responses to the other side's motionst sbedlissues have
been teed up for resolution.

But before this opinion turns to that task, the pervasive prevalence of hearsapobjecti
and related evidentiary considerations among the grounds advanced bydheslitighose

motions calls for sompreliminary discussion. That has been prompted in substantial part by a

! See Appendix.

2 Although the parties' draft FPTO was basically approved during the June 22 canferenc
the modifications requested kthis Court at that time were later made and submitted by counsel
in an Amended FPTO. This Court has reviewed that Amended FPTO in conjunction with its
consideration of the parties' motions in limine, so that it has approved and enteredisieat
version (except for the parties' recommendation for-pekon jury) on September 21, 2015
nunc pro tunc June 22.
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wholly fortuitous circumstance that came about just as the motions in kvemeenearing the
top echelon in priority in this Court's pending motion list in cases assigned to itdaralechat
somebackground explanation is in order.

First a bit of history.This Court had the good fortune to be chosen, totally out of the
blue, as a member of the federal Judicial Conference's Advisory CommitteeRulekef
Evidence when then Chief Justice Rehnquist reconstituted that committee in 188@atte
been out of existence for some two decades. During that hiatushidtebeemo central body
designatedl) to serve as a clearing house for suggested modifications of those R{@gwor
study and consider possible modifications on its own. Instead development of theHatv in t
areahad been primarily dependent on suggestions or proposals coming from sourcestseich as t
Advisory Committees on the Rules of Civil Procedure or of Criminal Procedure qupedlate
Procedure as the collateral result of the substantive work of those comarthitiemight chance
to implicate rules oévidence that appeared to call for attention.

Work on the newly reconstituted Advisory Committee was, as dwmud been expected,
extraordinarily rewarding Needless to sathat experience was greatly enhanfiedhis Court
when its work on the Comitteée eventuated in its being appointed as its chairmanhafterg
completed what Chief Justice Rehnquist had established ayeasxaximumof service by
any judge on all advisory committeesa rule intended to allow greater opportunities for servic
on the part of the entire federal judiciary (prior practice had permitted peml@®gvice, so that
some judges had become pretty mpehmanent fixtures oadvisory committees).

All of this is prelude to the fact that the Advisory Committee on thedkeoi Evidence
was scheduled to meket Chicago on October & this yearfor a symposium devoted to hearsay

reform, and this Courvasinvited to attend that symposium and to participate inrtheuse
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meeting of the Committee that foll@don the sameal. That invitationwhich cameat the

instance ofFordham Law School Professor Daniel Capra, who had been the invaluable Reporter
to the Committee during this Court's tenure as a member and then Chairman and séroesi

in that capacity, triggerea responsive suggestion by this Court as to a podmble reform in

that and related areas that bamrportantly on the issues posed by the motions in limine
advancedn this case by the parties' coung®imarily but not exclusively by defea counsel

Anyone who has devoted thought and study to the subject of hearsay understands that its
antecedents are rooted in history, so that the Fed. R. Evid. ("Evid. Rule") 803 and 804 laundry
lists of exceptions to the Evid. Rule 801(c) definition of "hearsay" have developed from the
recognition that a literadpplication of that definition as a total bar on admissibility into evidence
makes no sense in many situations. Oliver Wendell Holmes had it right neanfuaycand a
guarter ago when he wrote in laigicle "The Path of the LaWwpublished in 10 Harv. L. Rev.

457, 469 (1897):

It is revolting to have no better reason for a rule of law than that so it was laid

down in the time of Henry IV. It is still more revolting if the grounds upon which

it waslaid down have vanished long since, and the rule simply persists from blind

imitation of the past.

Unsurprisingly, then, the firscheduled topic at the Octobes@mposium omearsay
reformwas "Using an Expanded Residual Exception in Place of Ce3tamdard Hearsay
Exceptions.” Andhefirst scheduled speaker on that topias Judge Richard Posner of our own
Court of Appeals, slated to talk about "eliminating some standard hearsay @xs eyt

expanding a cadey-case trustworthiness approach &afsay. In that respect it is weWorth

reading Judge Posner's concurring opinioomited Stag¢s v. Boyce, 742 F.3d 792, 799-802 (7th

Cir. 2014), which exposedahat he characterized #® dubious credentials of a couple of the
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hearsay exceptions asort of the Emperor has no ¢lees” demonstration andfter an
extended exposition, concluded (id. at 802):

What | would like to see is Rule 807 ("Residual Exception") swallow much of

Rules 801 through 806 and thus many of the exclusions from evidence,

exceptions to the exclusions, and notes of the Advisory Committee. The "hearsay

rule” is too complex, as well as being archaic. Trials would go better with a

simpler rule, the core of which would be the proposition (essentially a

simplification of Rule 80ythat hearsay evidence should be admissible when it is

reliable, when the jury can understand its strengths and limitations, and when it

will materially enhance the likelihood of a correct outcome.

If that view is regarded as heretical, this Court jainthat heresy. Most importantlyan
actual change in the "hearsay rule" as sugomething that would require a great deal of time
and effort, as what follows will explain is not needed to deal with the motions in this case (a
subject that this apion will address after the ensuing explanation).

First, though, to the promised explanation. Under the multistage procedure fong@dopti
any amendment to any of the Federal Rulegeral years necessarily elajmtween the initial
proposal olanyamendment by one of talvisory Committees and the ultimate date when that
amendment takes effespmething that takes plaoely after (1) itshaving been approved by
theUnited StateSupreme Coutby May 1 of a particular year baseda recommendatin by
the Standing Committee on Rules of Practice and Procedure and (2) its then not having be

rejected by Congress by Decemben that same year (this Court has sometictesmacterized

that extended multiyear timetabla aconsiderableinderstatemenby referring to the gestation

% Judge Posner's criticism in lB®yceopinion of what he labeled as two analytically
unjustified exceptions included in Evidule 803's laundry list was itself criticized by several
other participants in the symposium and the ensuing Advisory Committee meetingpinios
should not be misunderstood as staking out a position on either side of that delsip that
neednot be taken in ruling on the present motion. Instead it subscribes to the general principle
articulated in the abovguoted excerpt from Judge Posner's opinioBagce
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period of the elephant). Thesenthough the residual exception to the hearsay rule was moved
to a newEvid. Rule 807 in 1997while this Court was a member of the Advisory Comm)jitee
by then it had been percolating t®veral yearduringthe several stages that necessarily
precede the effective date of adoption of any Rule amendment. Although the brief Advisory
Committeenote that accompanied the 199¥ft in the placement of the residual exception stated
that no change in meaning was intended, bothaittime and today (the latteeingbest
evidenced' as already statetly theOctober 9 symposium and meetinig¢re has been a general
consensuthat some reform iseeded in this area.

As was always the case during this Court's tenure on the Advisory Comauitieas
remains true today, the discussion among the symposium participants on the subjestgf hear
reform-- and the ensuing discussion among the Advisory Committee memberg isiri
afternoon session that followed the sympostumas vigorous and reflected varying views,
including some criticisnfas already mentioned in n.2) of the examples chosen by Judge Posner
in hisBoyceconcurrence. But those differences of view were overshadowed by the unahimity
opinion that refornwasindeed called for and that it should take the form of an expanded role for
the residual exception (discussed hereafter) to the conventional histoticalrgtrexemplified
by Evid. Rules 803 through 806.

All of that said, this opinion returns to the specifics of this case, which in this Court's
view illustrates the appropriateness of one other refinement of the requiremestwbtthiness
that is an essential component of the residual exception now embodied in Evid. Rule 807. For

the most part the Rules of Evidence are applicable to civil and criminal ¢iasegeen though

* Bad pun intended.



as a matter of principle the purposes underlying both the exclusion of hearsazceddd the
limited exceptions to suchxelusion have much greater force in criminal cases. There a
defendant's liberty is at stake, so ttiegt lawproperlyleans over backward to avaay potential

for jurors finding a defendant to have been praoyedty beyond a reasonable doubt on a current
chargebased even in part on the jury's knowledge that the defendant once before (or more tha
once before) haseen found guilty of some other crime.

In the real world, of course, many decisienand entirely reliable ones are reached by
all of us on the basis of hearsay information. That life experience is typically based
commonsense judgment &g the reliability of that informationHere, & the ensuing analysis
reflects, a critical issue in this action is the reliability of statentbatsvarious witnesses
atiributeto defendant Jeffrey Busse@iBussean")the owner of his codefendant Haley Mansion,
Inc. ("Haley Mansion"), that coulckasonablyead a factfinding jury to conclude that Bussean is
a bigotedoersonwhose mindset in thaespect led him to discriminate against plaintiff Lanitha
O'Neal("O'Neal") because she is an Afric#@merican Although some of the contexts in which
suchassertedtatements would have to be put before the jury npoghtaps cause those
statements tbe excludedappropriatelyfrom a criminal trial in which Bussean was facing
charges of that nature, it is less clear that a jury's attribution of the clairtesdestés to
Busseaneven though "not specifically covered by a heaesayeption in Rule 803 or 804"

(Evid. Rule 807(a)), should be precluded in this civil action if the jury determine$tisat t
statements have appropriate guaetf trustworthiness. That possibility and the requisite
cautionary jury instructions on that score will be addreksed, when the motions in limine are

discussed in detail.



With all of that said by way of background and perspective, this opinion turns to the
parties' motions in limineOnce again, as already indicated, those motions based on hearsay
challenges wilfrequently be viewed through the lens provided by the Evid. Rule. 807 residual
exception, tempered as appropriate to take account of more particularizptian Plaintiff
O'Neal's motions will be dealt with first, with the Haley MansiBussean matins to be ruled on
thereafter(again see the AppendixAs a matter of convenience, the subject matter of each
motion will be identified here in general terms rather than in detit a full characterization
of that subject matter, the parties and ather readers should resort to the motions themselves.

O'Neal's Motions in Limine

O'Neals Motion No. 1 (Dkt. No. 45), which seeks to bar all ngarty witnesses from the
courtroom while they are not testifying, is unopposed by defendantdeed the same motion
was made by Haley Mansion and Bussean as their Motion No. 4. Accordingly both magions ar
granted. As a suggestion, however, counsel for the parties might wish to discuss thikgthe
wantto enter into a frequentlggreedupon variant on such motions, in which a witness may
return to the courtroom after having testified and with no prospect of being ddeidle

O'Neals Motion No. 2 (Dkt. No. 46) stems from the Bussean-Haley Mansion desire to
introduce evidence as to Bussean's asserted good treatment of a diffecantAmerican
employegAustin MacDowellsyeferred to as "Mack'for a period that began 30 years ago
(when Bussean himself was just 30 years old) laasis focounteringO'Neal's currenportrayal
of him in racist termsBut on that score both the defendants and defense counsel display a total
misconception of what this lawsuit is about. It is not simply that O'Neal, an A#fogerican
is black in color It is rather that the offense ascribed to defendants and portrayed in the

testimony by present and past employees of Haley Maasiaacurring during O'Neal's
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employment there is that pfeventingher --because sheould be both blackndvisible --

from working in the upper level bar (referred to in this opinion, for convenience, as the "Main
Bar"), whichis patronized and populated by what Bussean regards as hislasgelientele (not
so incidentally on that score, note the establesthita seHdescribedlesignatioras the "Haley
MansiorY).

That vital distinction, which both Bussean and his corporation share (andig/hich
propagated awell by his counsel), is confirmed by their willingness to have O'Nigdier trade
as a bartender and mixologist (note that no fabltever was ascribed @Neal's qualifications
and workduring her employment at Haley Mansiobjit onlyat the loweitlevel facility referred
to here for convenience as the "Service Bawt'of the sight of the members of the public who
comprise the Haley Mansion's patrons. That bein@l3ter"customers” were the members of
thewait staffwho served at the upper levdlain Barand (2) her compensation depended in
material part on the extent to whicltoth wait staff members might opt to share their tips with
her, rathertian her having direct contact with (ath@refore, as she claims, receivingch
largertips from)the patronshemselves And that ighe real dispute at issue hemot simply
thefact of O'Neal's being AfricaAmericanand black but e consequentnindset ascribed to
Bussean- a mindsets to which Evid. Rule 404(b)(2) provides for the admissibility of his
character or characténait evidence to show his motive or intent in opposing O'Neal's working at
the Main Bar

Although this discussion of a single motion in limine has been more elabmatmight
perhaps have been expett, it has been entirely appropriate becauas indicated above the
distorted mischaracterization of O'Neal's claim in this action so permbatBsisseatialey

Mansion presentations. But to return to O'Neal's Motion No. 2 specifically, thegaw
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evidenceo which she objectis not only extraordinarily remote in tinfeit is really irrelevant as
well.> In short, O'Neal Motion No. 2 (Dkt. No. 46) is granted.

O'Neals Motion No. 3 (Dkt. No. 47) seeks to bar testimony and evidence as to her
"knowledge of bartending and questions concerning the recipe and method of making various
mixed alcoholic drinks." That attempt to muddy up O'Neal in terms of what she does oiotioe
remembenow, when she has been away from that line of workdgeral yearss really
offensive (remember that her employment by defendants was in the period bBtteeer
2007 and June 2010, and her June 2014 deposition reflects that she had continuously thereafter
worked at schools as a bookkeeper and in related business activities [now \asr&itigusiness
assistant"}- notatmixing drinks (Dep. 52:17-55:2p) Defendants and their counsel choose to
ignore (1) that in response to O'Neal's Request To Admit they cadftirat she was hired as a
bartender and (2) that during her employment she was geagr any writeup or any negative
performance review instead defendants have acknowledged in their unsuccessful summary
judgment attempfat page 9 of their Feb. 18, 2015 supporting memorandum, Dkt. Nthe27)

"there is no dispute that between the beginning of her employment in October 200if up unt

> 1t will be remembered that O'Neal must prove adverse em@oiydecisions motivated
by statutorilybarred discriminatory intent, with the proof of that prohibited intent bearing @ clos
temporal relationship to the complainretiadverse employment decision. This opinion need not
elaborate on the very different fagnvolved in the acquisition of a business 30 years ago in
which one of the employees of the seller (Africamerican chef "Mack") was retained on the
payroll. In that era before the advent of the superstar chef who is very much in thepeplic
"Mack" was simply an AfricarAmerican employee whose wonkould notregularly sing him
into direct contact witlthe acquired establishment's clientele. Moreover, the defense effort to
offer evidence of the retention of "Mack" as an employee and of the benefits prawvioien and
his wife during his illness and after his death (though the preciss alat®ot critical, that
appears to have occurred somewhere in the-PB-yearago range) runs afoul of Evid. Rule
404(a) and, even if it were relevant (asihot), would offend Evid. Rule 403 as well.
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June 18, 2010, the plaintiff did perform her job sat®rily." And once again remembtrat
the objectionshat have been ascribed to Bussean related solely to WHéealwas to work
and not_ how she worked.

Under the circumstances, the Busselahey Mansion effort on this score is really
troubling. Even if the challenged evidence were relevant to the dispute in th{amase
plainly is not), there is no question that it should be barred in terms of the balaaitedgar by
Evid. Rule 403. O'Neal's Motion No. 3 (Dkt. No. 47) is also granted.

O'Neal's Motion No. 4 (Dkt. No. 48) ales to bar testimony and evidence regarding her
interactions with Bussean's young son (then some 12 years old), whom Bussean would
sometimes would bring tihe Haley Mansion. At Bussean's Dep. 252:3-5dwified:

| thought thashe [O'Neal] was a darlingirl, the way that she really treated my
son....

Again what this opinion has described at length in connection with O'Neal's Motion No. 2
applies here with equal forcét is enough to say that Bussean's condupeimittingsome
interaction between O'Neal and his son has no relationship at all to the subject &t ihss
litigation -- O'Neal's required invisibility in terms of the more lucrative work autherievel
Main Bar, which involves direct servide theguests athe Haley Mansion. Essentially for the
same reasons as have bstated regarding O'Neal's Motion No. 2, her Motion No. 4 (Dkt. No.
48) is also granted.

O'Neal's Motion No. 5 (Dkt. No. 49) poses a number of objections to what are contended
to be irrelevat and unduly prejudicial areas of questioning that could be posed to expected
witness Linda Weiss ("Weiss"). Because the motion identifies fourtedseproblematic

subjects, they will be dealt with here separately.
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First, defendants agree that a screenplay written by Weiss "has no relevéugce to t
present mattet so they do not object to the exclusion of that subject from her exagaination
at trial. Although thatoncession is tempered somewhat by defendants' conjecture that some
aspect of herestimony may cause tisereenplay to become fair game for impeachment
purposes, it is unnecessary to deal with that hypothetical possibility at this poi

Second of the objected-to subjects is Weiss' "former friendship with DefemibHbéey
Mansion ower Jeffrey Bussean." On that score the defense responseietiming and
circumstances of that prior relationship in relation to the time when Weiss spgblk@'Weal,
informing her about Bussean's assertedly race-based comments and,coagiusr on Weiss'
possible bias and consequently on her credibility. In those terms this Court cannat make
present ruling, but the litigants are urged to provide more input on the subject well ineadvanc
the trial so as to avoid possible interruptions at that point based on how the issue unfolds.

O'Neal's third potential exclusion regarding Weiss' testimony is to eviddategto
"Bussean's former assistance to Ms. Weiss to help pay her bills, incledihly imsurance and
rent." Here too the defense respondeeats to a portion dhat subject as potentially relevant in
terms of asserted bias and a consequent credibility issue. That issuankerostthe same
footing as the one discussed in the preceding paragraph.

Finally O'Neal seeks to bar evidence as to "Ms. Weiss'shehwork for Bussean and
her no longer pending lawsuit against defendants.” On that score defendaonts teat both
the non-chef work and the content of the former lawsuit by Waee'sot relevant to this
matter," buthey go on to assert that the filing of the lawsuit (as contrasted with its caatent)

relevant under Evid. Rule 401 and not excludable under Evid. Rule 403.
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That, however, is too simplistic, for being told of the fact of a lawsuit by Weikewt
ary indication of its content would not suffice to give the jury an adequate basis foataval
the possibility of bias and hence of a lack of credibility on Weiss-partd here the content of
her complaint against Bussean would carry the strong prospect of digressingsavory
matters regarding him. This Court has no inclination to turn this lawsuit into a gerdra of
Bussean's character asserted lack of character. With Weiss' lawsuit having been voluntarily
dismissed (another subject that could call for exploration and further digressiothis merits
of this litgation),this entire subject would be best left untouched, with the evidence as to Weiss'
arguable bias left to the earhdiscussed subjects. This Court so orders.
In short, O'Neal's Motion No. 5 (Dkt. No. 49) is granted in part and denied in part at this
time. It will be reexamined in advance of at the time qftrial as may be appropriate.
O'Neal's Motion No. 6 (Dkt. No. 50) seeks to bar a number of withesses onatefend
"will call" list in the FPTOwho are asserteubt to have any personal knowledge of this case
those witnesses being Lori Franze, Donna Quinlan, Nick Ulatowski and SaniteyVsind, to a
limited extent, Jan Oldham. As O'Neal puts it:
All of thesedeclarations (including at least two from women who have been
romantically and/or sexually involved with Bussean) have nothing to do with the
issues in this case; rather, thedte purpose is an attempt to establish Bussean's
allegedly good character
Defendants' response relies in part on their eadlimaredited position on O'Neal's
Motion No. 2,asserting unpersuasively that O'Neal "wants to have her cake and eat it too."
Defendants' other arguments are equally unpersuasive, for this Court is noticgrikies action

into a swearing contest as to Bussean's character or lack of character. Evidersztad

Bussean on the case's issues as correctly understood (anddistaitted perspective that
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defendants have brought to the matter) docredite a twavay open season on character
evidence regarding Bussean.

O'Neal's motion provides a detailed and compelling explanation as to the exclusien of
testimony of each of the challenged witnesses other than a limited area as toh#an Ol
("Oldham™), with defendants' proffered justification not making a dent in O'Naadision. As
to Oldham, her declaration tendered as part of defendants' response refers tosatomghe
had with O'Neal on the latter's last day of employment. O'Nealissebhas indicated that
O'Nealintends to testify as to that conversation, and understandably (and properly) counsel
interposes no objection to Oldham's testifying on that subject. Hence O'Netdis Mo. 6
(Dkt. No. 50)is granted with that limitedxception.

O'Neal's Motion No. 7 (Dkt. No. 51) poses a brief predicate for barring testilnony o
evidence as to O'Neal's mitigation of, or failure to mitigate, her claimed dam@gpethat score
O'Neal's counsel points to defendants’ failure to pleadsartad affirmative defense in that
respect, resulting in the waiver or forfeiture of that affirmative def@nse.

When it comes to mitigation issues, a defendant cannot be faulted for not raising tha
issue in its answer, for at that time the underlyingewe has not been explored to the extent
that a defendant can raise that factual issue at the outset. But in this instaasot wil
June 16 of this year just a bit short of two years after the lawsuit was filed and, more

importantly, just undr a half year after discovery was closethat defendants sought leave to

® Even though the term "waiver" is often attached to the type of argument advanced by
O'Neal, that label is of course inaccurate, for the term "waiver" conmae®luntary giving up
of a possible defense. "Forfeiture" is the right term to use, for that concediaped on a
party's loss of a possible contention on legal grounttee failure to advance that contention at
the time thatt should have been put forward.
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file that and other putative affirmative defenses. That motion was denied aatexekvlth
defendants being barred from asserting those requested affirmative defenses.
Under those circumstances defendants will not be permitted to back door the issue of

claimed nonmitigation by raising it now- see, e.g.Kensington Rock Island Ltd. P'ship v. Am.

Eagle Historic Partner921 F.2d 122, 125 (7th Cir. 1990) dddited States EEOE. Gurnee

Inn Corp., 914 F.2d 815, 818 (7th Cir. 1990). By way of response defense counsel seeks to

advance Carter v. United Stat883 F.3d 791, 796 (7th Cir. 2003), but that case spoke to the

effect of failure to plead an affirmative defemse¢he Answer-- as stated earlier, a time when the
defendant almost never has the facts in hand arasdestiorof a failure to mitigate would be
nothing more than a totally hypothetical preview of possible coming attractiatardingly
O'Neal's Motion No. 7 (Dkt. No. 513 granted as well.

O'Neal's Motion No. 8 (Dkt. No. 58eeks to bar still another potential affirmative
defense that was not raised until defendardisidesthe following contention in their June 16,
2015 motion seekingelated leave to file new affirmative defenses:

Plaintiff unreasonably failed to take advantage of any preventative or omrect
opportunities in Defendant, Haley Mansion, Inc.'s Employee Handbook.

As stated eatrlier, this Court promptly rejected that belated mo#iod.therejection of

defendants' attempt to reasshettdefense at this point really follows a fortiori from what has

just been said as to O'Neal's Motion No.TA permit them to reraise this issue, well after
discovery had been closed and after defendants had launched and lost (via oral ruling) a motion
for summary judgment, would plainly be grossly prejudicial. Here defense tewatsampted
reliance on the earliagited Carterdecision is patently impermissible, and O'Neal's Motion No. 8

(Dkt. No. 52 is granted too.
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O'Neal's Motion No. 9 (Dkt. No. 53) seeks to bar argument or testimony as to the
elements of a hostile work environment claim or a claim of racial harassment. gance a
defense counsel's respomsissesthe mark for it is born of counsel's misunderstandinpard
to understand, given how long and how intensely the parties have been at it in this astion
the nature oO'Neal's lawsuit.

This opinion has already spoken at some length on that subject, but on the present topic it
is indeed plain that O'Neal is not advancing the typical hostile work environmenttioi
asserts the existenceafivork climate thathe claimedvictim of employment discrimination
finds impossible to bear. By contrast, O'Neal's claims here urgehthauffered disparate
treatment in her work assignment and sustained consequent dantagd3ussean is not
alleged to have communicated his asserted mindset to O'Neal or to have made Imgr worki
conditions intolerable in the sense characteristic sfileovork environmentlaims (see
pagesl62 through 165 of O'Neal's deposition, which apparently seemed to defense counsel to
support their position but really do not). Hence O'Neal's Motion No. 9 (Dkt. No. 53) is granted
as well.

O'Neal'sMotion No. 10 (Dkt. No54) targetshe submissio of any proposed evidence as
to her failure to report her tips on her tax returrss defendants' response puts it, that failure
"calls into question the plaintiff's character and credibility," asdgrtainging Evid. R. 608 into
play. Importantly, that contention ignores the reason for the 2003 amendment to Evid. R. 608(b),
adopted pursuant to the recommendation of the Judicial Conference's Advisory Committee
the Rules of Evidence during this Court's tenure as its Chairda8tephen Saltzburg, Michael

Martin and Daniel Capra, Federal Rules of Evidence Mag688.02[8] (10th ed. 2011) puts

aspart of that treates's excellent treatment of Evid. R. 6@8at amendment's alterationkdid.
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R. 608(b) "simply substituted the correct term 'character for truthfulledbef overbroad term
‘credibility™ in that Rule's original bar of extrinsic evidence offered "for the purpose¢ackatg
or sypporting the witness' crddlity ." Whatdefendants really seek to dereis muddy up the
watersas though that change in emphasis had not taken pltey want to introduce "other
acts" evidence that fallwithin the prohibition set out in Evid. R. 404(b)(1).

O'Neal advances a number of reasons for exclusion of that evidence, far neorieticag
defendants' weak response. Indeed, even apart from O'Mediljgle specific reasons for
precluding such evidence, the balancing test prescribed by Evid. R.wWBRh looks tahe
dangers of unfair prejudice, confusion of the issues and misleading the jury, all of which
substantially oweigh any prbative valuan this cas€even if the evidence were deemed
relevant, which is questionable)call for granting O'Neal's Motion No. 10, and this Court does
so.

O'Neal's Mbtion No. 11(Dkt. No. 55) asks this Court "To Bar Evidence of the Failure of
Third Party Witnesses to Appeiar Depositions." Thosthird party witnesses are/o former
Haley Mansion managers (Jennifer Roake ("Roa#et)Jullya Molburg (*"Molburg™)) and
former Haley Mansion employee Melanie ValentinBefendants' retort is nothing more than a
104ine ipse dixit that conclude

As such, these third party witnesses refusal to appear for the depositions is
relevant pursuant to Fed. R. Evid. 401.

But neither O'Neal nor defendants control those third party withesses, and nothing
(including defendants' ipse dixit assertion) even suggests that O'Nealoounsel had anything
to do with the witnesses' nonappearance. If as defendants assert thosesvirebssed

against them, defendants are free to subpoena them for trial for possiblexenwssation to
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counter the evidece O'Neal may offer (in that respeek. A to Motion No. 11is a detaration
by Roake under penalty of perjury, and Ex. B is a portion of a deposition by Molburg in a state
court lawsuit that defendants had filed against her).

In short,the fact thathose prospective witnesses failed to appear in response to
subpoenas issued by defendants during discovery is astadar in terms of barring their
testimony if they respond to trial subpoenaenceO’'Neal'sMotion No. 11 is also granted.

Finally, O'Neal's Motion No. 12 (Dkt. No. 58) is a grab bagotmentof O'Neal's
objections to a substantial set of defendants' exhibits, a collection thdocallgood deal of
individual treatment and that also interacts in a number of instances with degAdaended
Motions in Limine (collectivelygrouped in a single document, Dkt. No. 59)r th@ reason
explained in the Appendix to this opinion, treatment of that motion is deferred.

CONCLUSION

For the reasons stated in this lengthy opinion, this Court has issued the followigg rul
on plaintiff O'Neal's motions in lime:
1. Motion Nos. 1 (Dkt. No. 45)2 (Dkt. No. 46), 3Dkt. No. 47), 4 (Dkt.
No. 48), 7 (Dkt. No. 51), 8 (Dkt. No. 52), 9 (Dkt. No. 53), 10 (Dkt. No. &%)
11 (Dkt. No. 55) are granted.
2. Motion No. 5 (Dkt. No. 49) is granted in part and denied in ywétt,
some of its aspects to be reexamined in advance dfftee Eme of, trial as may
be appropriate.

3. Motion No. 6 (Dkt. No. 50) is granted with a single limited exception.

"That grant of O'Neal's btion No. 1 is couled with graning defendants' Motion No. 4.
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This Court defers its ruling on O'Neal's Motion No. 12 (Dkt. No. 58) and all other aspects of

defendants' motions (all of which are set out in a single document, (Dkt. No. 59

Milton I. Shadur
Senior United States District Judge
Date: NovembeR3, 2015
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APPENDIX

This opinion has regrettably been long delayed by a combination of (1) numerous
pressing and time-sensitive demands on this Court in other cases on its calen@aufthihas
frequently commented that the most limited resource in the federal justice systemigs's
time) and (2) the extraordinarily large number of motions in limine advanced bypauies in
this casemany of which pose issues of substantial complexity. One consequence of those
combinedfactors is that this Courtifforts to returrto dealing withthe partiesmotions have
been compelled to take place in fits and starts, an enemy to prompt and efecignett.

As chance would have it, just as this Court was approaching the compietisruling
on plaintiff O'Neal's motions in limine (with only the last of those, her Motion No. 12, nargai
to be dealt with), it received notification that a new defense counsel was cominglostituse
for defendants' prior counsel on December 1. That has led to the unusual step (caviguay
for this Court) of ruling on O'Neal's motions in this opinion bdedeng the rest of the task
(which conprises the addressimmg O'Neal's last motioand allof defendants' motions) pending

the prompt scheduling @f conference with O'Neal's counsel and defendants' new lawyer.
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