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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NECTOR STAVROPOULOS, individually )

and as the representative of a class of similarly

situated persons, ) No. 13 C 5084
Plaintiff, Judge Sara. Ellis

V.

HEWLETT-PACKARD COMPANY,

~— — N N e

Defendant

OPINION AND ORDER

After this Court’s June 9, 2014 Opinion and Ordiemissing Count Il (lllinois
Consumer Fraud and Deceptive Businesxctices Act (“ICFA”)) and Counll (unjust
enrichment)f his Amended ComplainBlaintiff Nector Savropoulodiled a series of amended
complaints in an attempt successfully repleadtheseclaims. Defendant HewleRackard
Company (“HP”) now moves to dismiss these two counts from the Fourth Amended Complaint
(“Complaint”). BecauseStavropoulos has sufficiently plezalan ICFA deceptive practices
claim, HP’smotionis denied as it relates to that count. Stavropoulos has not successfully
pleacedan ICFA unfair practices thegrigowever, and he cannot pursue that theory under Count
II. HP’sattempt to dismisStavropoulos’ “generally deceptive” allegations is denied.
Stavropoulos may plead his unjust enrichbnrdaim in the alternatiyehus, HP’s motion to

dismiss that claim idenied and Stavropoulos’ request for disgorgement of profits can stand.
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BACKGROUND"

For the purposes of this second motion to dismiss, the @@atimes familiarity with
the factsas summarized in this Court’s June 9, 2014 Opinion and Ordeviirmhly dscuss the
relevant additions to Stavropoulos’ Complaint.

Stavropoulos nowtateghat HP should have included in its advertising, including its
online product listing and the packaging of the 1040 and 1050 fax machines, “a fire hazard
warning of the type approved by the CPSC and recommended by the American National
Standards Institute.” Compl.  50. HP failed to disclose, “on the product packagingjsadyer
or elsewhere that (i) the 1040 and 1050 was defective, dangerous, and a fire hazajdhand (ii
1040 and 1050 contained the same power supply defect as the 1010 and 1d1§521. By
not including such warnings, HP “communicated to Stavropoulos and members of the putative
class that the 1040 and 1050 were not fire hazailds Y 50. Further, HP intended that
Stavropoulos and the class rely on “its suppression of the defective and dangerous condition of
the 1040 and 1050 in making their choice to purchase those prodiect§.52. Stavropoulos
viewed the packaging of the 1040 fax machine prior to his purchés®50. Hestates that he
would not have purchased the 1040 fax machine if he knew it caused a risk of fire anddurns.
1 20. Stavropoulos further contends that no reasonable consumer would have purchased these
models of fax machine if he or she had known the products were defective and a fire kiazard.
1 53.

Also, throughouthe ComplainStavropoulos has addetaims thathe HP model 1040
and 1050ax machines werggenerally defective.”See, e.gld. § 32 (Count 1), § 50 (Count II),

1 65 (Count 111).

! The facts in the b&grourd sectim are taken from Stavropoulos’ Fourth AmendexinPlaint and are
presumed true for the purge of resolvingdP’s motion to dismiss.See Virnich v. Vorwaldb64F.3d
206, 212 (7th Cir. 2011).



Finally, Stavropoulos includes a request for “disgorgement of profits unjutiyped by
HP in connection with its sale of 1040s and 1050s” irent 111 (unjust enrichmenplea for
damagesld. at 19.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the aotnplat
its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dismtss,Gourt accepts as true all well
pleaded facts in the plaintiff's complaint and draws all reasonable inferenoe#hiose facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the defendant with fair naéice of
claim’s basis but must also be facially plausibfshcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ge also Bell Atl. Corp. v. TwompB50 U.S. 544, 555, 127 S.
Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefetheaaft is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

Rule 9(b) requires a party alleging fraud to “state with particularityitbermastances
constituting fraud.” Fed. R. Civ. P. 9(b). This “ordinarily requires describing the, ‘what,
when, where, and how’ of the fraud, although the exact |dymnticularity that is required will
necessarily differ based on the facts of the cas@chorBank, FSB649 F.3d at 615 (citation
omitted). Rule 9(b) applies to “all averments of fraud, not claims of fraBdr&ellino v.

Goldman Sachs Grp., In&77 F.3d 502, 507 (7th Cir. 2007). “A claim that ‘sounds in fraud'—



in other words, one that is premised upon a course of fraudulent corzhrcimplicate Rule
9(b)’s heightened pleading requirementsd”
ANALYSIS

ICFA Claim (Count I1)

A. Deceptive Packaging

The Court initially dismissed Stavropoulos’ ICFA claim because he did not dilegled
received any kind of communication from ldRd an ICFA claim requires the consumer receive
some communication or advertising from the defendant. June 9, 2014 OpinionT&ielO.
Complaint now states that HP’s advertising, apdcifically,the packaging of the 1040 model,
was deceptive because it did not include “a fire hazard warning of the type apprdlied by
CPSC and recommended by the American Natioraaldéirds Institute.” Compl. 1 50. HP
argues that Stavropoulos does not allege that he was actually deceived by thisentinsg he
actually read or considered the information on the packaging before making his mgchasi
decisior—andthereforehefails to state an ICFA claim under the Rul@pPfraud pleading
standard.

To maintain an ICFAleceptive practices clairBtavropoulosnustallege: (1) a
deceptive act or practice by HR2) that HP intended Stavropoulos rely on the decept®rhe
deceptim occurred in the course of conduct involving trade or coroepand (4) HP caused
Stavropoulos actual damage because of the dece@ma Connick v. Suzuki Motor C675
N.E.2d 584, 593, 174 Ill. 2d 482, 221 Ill. Dec. 389 (199%Mile aclaim under CFA does not
require Stavropoulo® allege he relied on the asserteteptive omissionge Cozzi lron &
Metal, Inc. v. U.S. Office Equip., In@50 F.3d 570, 576 (7th Cir. 2001) (collecting cases), an

ICFA deceptive practicedaim must meet the highdRule 9(b) pleading standard because it



sounds in fraudSeeCamasta v. Jos. A. Bank Clothiers, |rid¢o. 12 C 7782, 2012 WL 3866507,
at *3 (N.D. lll. July 25, 2013)aff'd, 761 F.3d 732 (7th Cir. 2014).

With his latest Complaint, Stavropoulos has péetttie bare bones of a€FFA deceptive
practices claim. He asserts that HP failed to include a fire hazard warning @4 @entl 1050
fax machine models artdat HP intended its consumers, including Stavropoulos, to rely on the
lack of a hazard wamng when purchasing the machifheCompl. { 51-52. Stavropoulos is
specific enough regarding the missing warning that this case is distingei$ftan other recent
cases where plaintiffs did not describe the contents of the communica@iease.gCamasa,
2012 WL 3866507, at *3 (plaintiff failed to identify the content of advertisement viewed/or a
context for allegedly fraudulent sales practic€¥zewski v. Denny’s CorgNo. 09 C 5355,
2010 WL 2220584, at *2 (N.D. lll. June 2, 2010) (failing tlegé with any specificity the
contents of communications). Stavropoulos further states that he viewed the 1040 fax machine
packaging before the purchase and would not have bought the 1040 if he knew it posed a risk of
fire and burns. Compl. 1 20, 50. Unlike this Court’s recent decisitairola v. Kind,LLC,
Stavropoulos has plausibly alleged that he, or any reasonable person, would not havedourchase
these fax machines if the packaging had included the warning he sudgeste. 13 C 50377,
2014 WL 3509790, at *5 (N.D. lll. July 14, 2014). Although Stavropoulos does not allege that
he was deceived in so many words, he does plead enough to support a plausible connection
between the purported omission, his viewing of the packaging, and his purchase of thie produc

And while Stavropoulos cannot recall the specific date or place of purchase, lasailed “in

2 HP argues that a warning requested by Stavropoulos requires a findingrofBity or combustibility
under 16 C.F.R. 8§ 1500.3(c)(6)(ii) and becafte/ropoulos does not allege that his fax machine was
flammable, that sort of warning could not be required. Stavropoulos does tié¢ paguested warning

on any particular piece of legislatisgeCompl. 1 50 (“a fire hazard warning of the type approved by the
CPSC and recommended by the American National Standards Institutey)jdiketer to avoid a
preemption challenge. The applicabilifyany particular act aregulation is not properly before the

Court at this time.



or about 2010” and a generalized location for the purchase are sufficientttthenBele 9(b)
pleading requirementsSee Bohn v. Boiromnc., No. 11 C 8704, 2013 WL 3975126, at *10
(N.D. lll. Aug. 1, 2013) (refusing to dismiss ICFA claim whairchaselleged to have been
made within thregrear window). Taken together, Stavropoulos’ allegattbas HP failedo
properly label the 1040 and 1050 fax machines as fire hazaffisently statea deceptive
communication claimSee Reid v. Unilever U.S., In864 F. Supp. 2d 893, 916-17 (N.D. Ill.
2013) (failure to disclose potentially negative saffects on packaginglipton v. Chatten, Inc.,
No. 11 C 2952, 2012 WL 1192083, at *5 (N.D. Ill. Apr. 10, 2012) (same).

B. Unfair Practices Theory

In response to HP’s motion, Stavropoudmgues a new, alternative theory that his ICFA
countis anunfair, rather than deceptiypractices clan. Resp. at 68. A commercial practe is
unfair under ICFAif it: (1) violatespublic policy, (2) is “so oppressive that the consumer has
little choice but to submit,” and (3) causes substantial injury to the cons@eerSiegel v. Shell
Oil Co., 612 F.3d 932, 935 (7th Cir. 2010). However, the claimed unfair practice need not meet
all three criteria.ld. Additionally, anICFA unfair practices claim doe®t have to meet the
Rule 9(b) higher standard becaitss not fraud-basedSee Camast&61 F.3d at 737.

While generally glaintiff “may allege that conduct is unfair under ICFA without
alleging that the conduct is deceptivege Siegelb12 F.3d at 935, Stavropoulos’ complaint is
plainly based on alleggddeceptive, rather than unfair or unscrupulous, condseeCompl. at
12 (Count Il (ICFA) subtitle: “HP’s Deceptive Practices3tavropoulos now seeks to
charaterize this claim as one fanfair practice without citing a single phrase in the complaint
to support this theory. Buas HP argues, the entire complaint is premised on HP’s alleged

concealment ch known fire hazardSee, e.g.Compl. { 1 (“HP sold the 1040 and 1050 to



Stavropoulos . . . knowing that the machines had no value because they contained a design
defect”); 12 (“HP . . . is engaged in deceptive conduct]"B (seeking relief for “HP’s deceptive
practices”). The Complaint does not state an unfair practices cBeeCamasta761 F.3d at

737 (addition of “unfairness” language did not change ICFA claim “entirely groundeaud”

to unfairness claimpPirelli Armstrong Tire Corp. Retiree Med. Benefits Trust v. Walgreen Co.
631 F.3d 436, 446—-47 (7th Cir. 2011) (finding pleaduagpremised on intentional concealment
and hereforeappropriately interpreted a®ceptive practiceclaim subject to Rule 9(b), not
unfair practice claim subjectto Rule 8).

However, because the Court has found Stavropoulos has sufficientlggdedeceptive
prectices claim, his failure to pldan unfair practiceslaim will not result in the dismissal of
Count Il
. Generally Defective Allegations

HP also argues that Stavropoulos has amended his complaitegethe 1040 and 1050
fax machines were generally defectivee. that the defects include, but are not limitedhs,
power supply identified in the prior complaints—in an effort to expand the scope of discovery
The new language regarding the generally defective nature ofati@mas appears throughout
the Gmplaint. See, e.gy 32 (Count I), 1 50 (Count II), T 65 (Count Ill). HP argues that
Stavropoulos does not plead facts sufficient to su@poldim of generally defective machines.
HP also argues specificalthat the ICFA claim failbecause Stavropoulos “has not alleged HP’s
pre-sale knowledge of any aljed defect other than the power supply at all, let alone with the
requisite level of specificity to meet Rule 9(bMema. at 9. Stavropoulos does not address this

argument in his response



HP’s argument is not well-developed asekems to be aimingRule 12(b)(6) argument
against Stavropoulos’ complaint wherever it includes “general allegations.” durel@&ld
above that Stavropoulos sufficiently pleddis deceptive practices ICFA clainThe inclusion
of language that the machinesre generajl defective does not mal&avropoulostlaims
aboutthe purportedly required warnings any less specifibieattempt to dismiss the breach of
warranty claim on these grounds is similarly unavailing. The Court found thentadaim to
be sufficiently peadedin its June 9, 2014 OpiniorThe warranty clainspecifically incorporates
the Complaint’s factual allegations that center on the power supply aradadsd electrical
components.SeeCompl. 1 12, 26. Stavropoulos does not allege that the 1040/1050 models had
a defect “beyond the power supply,” as effaracterizes thedinplaint,seeMemo. at 8, and
therefore does not neeal d@llege any new facts. If HP beliewbat the scope of Stavropoulos’
requested discovery is too broad, the proper recagiesenotion to compel.

To the extent HP is moving to dismiss Stavropoulos’ “generally defectivgjatibas,
the motion is denied.

[11.  Unjust Enrichment (Count I11)

HP seeks dismissal of Stavropoulos’ unjust enrichment claim on two groundsHFirst,
argues that, becautiee ICFA claim fails, the unjust enrichment claim based on the same
conduct must fail. Because the Court finds the ICFA claim sufficiently ete&tP’s argument
IS now moot.

Second, HP argues that, because a specific conttiaetWarranty—governs the
relationship of the parties, under lllinois law, Stavropoulos cannot also maintain-a quasi

contractual claim of unjust enrichment. Stavropoulos argues that it is pretoadismiss this



claim because the scope of the warranty hagetdieen developed dine may plead unjust
enrichment in the alternative to the breach of contract claim.

While the cases cited by Stavropoulos do note, in dicta, that the existence oaetcontr
“does not automatically bar an unjust enrichment claseg” Muehlbauer v. GM@31 F. Supp.
2d 847, 856 (N.D. Ill. 2006), a quasentractual claim cannot be sustained when an express
contract governghe relationship of the partieSee idat 855(citing People ex rel. Hartigan v.
E&E Hauling, Inc, 607 N.E.2d 165, 153 Ill. 2d 473, 180 Ill. Dec. 271 (1992)). Contrary to HP’s
assertion, however, the Court has not made any finding as to the existence of anwedict.c
SeeReply at 7 (“[w]hether a valid contract exists is now a settled issue”). Ratb@ouart held
Stavropoulos adequately plesbthn unconscionability challenge to the warranty. June 9, 2014
Opinionat 7-8. If Stavropoulos is successful in attacking the express warranty through
unconscionability, there is the possibility his unjust enriehtitlaim mayroceed.Because the
Court has not determined the scope of the warranty at issue, it would be prematreds ttie
unjust enrichment claim on this basSee Muehlbaued31 F. Supp. 2d at 855altzman v.
Pella Corp, No. 06 C 4481, 2007 WL 844883, at *6 (N.D. Ill. Mar. 20, 2007).

Stavropoulos should have plealhis unjust enrichment claim the alternative
Pleading in the alternative is not simply a matter efaming the counts in the complaint;
Stavropoulos should have “allegl] the absence of a contracSee N. Trust Co. v. MS Sec.
Serv., Inc.No. 05 C 3370 & 05 C 3373, 2006 WL 695668, at *13 (N.D. Ill. Mar. 15, 2006).
However, even though Stavropoulos doesaaditthis claim an alternative thegiyis Count
does notncorporate the breach of contratlegationsand may not exist as a matter of law if an
express contract governs the parties’ relations8geCompl. 1 62 (specifically incorporating

only Paragraphs 1-25 onjwee Telefonix, Inc. v. Response Eng’g,, [D12.C 4362, 2012 WL



5499437, at *6 (Nov. 13, 2012) (“Defendants may plead breach of contract in one count and
guasi-contractual claims in others, but they may not include allegations gb@s&xontract,
which governs the relationship of the parties, in quastractual claims$ (alterationsomitted
(quotation marks omitted))This claim isthereforepleacedin the alternative in substance, if not
specifically in form, and the Court will not dismiss it.

V.  Disgorgement

Stavropoulos’ unjust enrichment count includes a request for “disgorgement of profits
unjustly retaned by HP in connection with the sale of 1040s and 1050s.” Compl. &tFL9.
seeks to strike this remedy because is not available under the WarraatydAGtFA, and
because Stavpmulos has natufficiently pleadd an unjust enrichment claim. Stavropoulos
does not include this request for disgorgement in the warranty or ICFA countss dstussed
above, Stavropouldsas sufficientlypled the unjust enrichment claim in the aitgive.

As for including this request in Count IBtavropoulos cites two cases for the
proposition that lllinois courts recognize unjust enrichment as an appropriatebézremedy.
Those casediscuss other common law theoribsefach of fduciary duty and quantum meruit)
and so are natirectly applicable to unjust enrichment. However, disgorgement of profits is an
appropriate remedy for an unjust enrichment claBee Blythe Holdings, Inc. v. DeAngelhs80
F.3d 653, 658 (7th Cir. 2014) (“Unjust enrichment does not seek to compensate a plaintiff for
loss or damages suffered but seeks to disgorge a benefit that the defendantretgirssly
(alteration omitted) (quotation marks omittedBecausestavropoulofiassuccessfully pleded
an unjst enrichmentount, he may continue with his request for disgorgement. HP’s motion is

denied.

10



CONCLUSION
For the foregoing reasortdP’s motionto dismisg83] is denied HP’s motion to dismiss

filed in response to Stavropoulos’ Second Amended Conmtgl&0] is terminated as moot.

(

SARA L. ELLIS
United States District Judge

Dated:December 17, 2014
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