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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NOAH ROUSE,JR.,

Case No. 13-cv-05260

)

)

Raintiff, )

)

V. )
)

JudgdrobertM. Dow, Jr.
CHICAGO TRANSIT AUTHORITY and )
the AMALGAMATED TRANSIT )
UNION LOCAL 241,

)

)

)

Defendants. )
MEMORANDUM OPINION AND ORDER

Before the Court is a motion to dismiss [$&intiff's second amended complaint, filed
by Defendant Chicago Transit Adrity. For the reasons set forth below, the Court grants in
part and denies in pabtefendant’s motion [32].

l. Background*

Plaintiff Noah Rouse, Jr. is a former Cago Transit Authority (“CTA”) bus driver, who
began working for CTA on July 7, 1997. SAC 1 After twelve years on the job, Rouse was
diagnosed with end stage renal failure in July 2088C 7. Only a kidnegransplantwill cure
Plaintiff's disease, and while rewvaits a transplant, he is reqair® undergo dialysis for four-
and-a-half hours, three times a week. SP\@3. These sessions take place every Monday,
Wednesday, and Friday beginning at 3:30 pld.. When Plaintiff received his diagnosis, he

was placed on leave pursuant to the Familydigkd Leave Act (“FMLA”), and after just two

months on short term disability, his doctoresded him back to work in September 2009. SAC

! For the purposes of Defendant’'s motions to désmthe Court assumes as true all well-pleaded
allegations set forth in the second amended complaint. Kib@&aegsworth v. HSBC Bank Nevada, N.A.,
507 F.3d 614, 618 (7th Cir. 2007).
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Plaintiffs Second Amended Complaint (“SAC”) alleges that in September 2009 he
“requested that he be given a reasonable accommodation in the form of a change in his schedule
to enable him to attend his mandatory dialysis] 3:30 p.m. Monday, Wednesday, and Friday.”
SAC 1 21. Plaintiff says thée provided CTA with his doctor's recommendation that because
“dialysis can cause fatigue immedibt . . . he be allowed totahd his dialysigrior to his
bussing shift.” SAC { 22. Theuanterintuitive nature of thiallegation suggests a typographical
error, and a March 8, 2012tter from CTA to the U.S. Equal Employment Opportunity
Commission, attached to Pl&ffis SAC as Exhibit 1, supportshe Court’'s suspicion that
Plaintiff likely intended to state that his doctecommended that he attend his dialgfier (not
before) his bussing shift. CTA's letter statbat Rouse requested‘lgghter duty assignment
than operating a bus,” beginning at 7:00 a.m. emghand ending by 3:30 p.m. SAC Ex. 1 at p.
2. Plaintiff alleges that CTAlid not respond to Rouse’s rexg until December 15, 2010, (SAC
1 23), but this claim also is contradicted by X letter to the EEOC, which represents that
CTA responded to Plaintiff on December 2609. SAC Ex. 1 at p. 2 (emphasis added). CTA'’s
letter expresses the opinion of CTA’'s Accomntoata Review Board that, in light of Rouse’s
accommodation request, Plaintiff cdutot “perform the essential functions of the Bus Operator
position for which [he] was hired.1d. And the letter memorializes CTA'’s purported reason for
denying Plaintiff's request for a “lighter duty” assignment in the specific timeframe he
requested: because no such position exidted.

Rouse notes that prior to responding to his accommodation request on December 15, the
Disability Review Committee sent him attey on October 13, 2009, informing him that he

would be placed in a program called “Tempygrifedical Disability(TMD)/Area 605.” SAC



24. According to Rouse, CTA and Defendamhalgamated Transit Union 241 (“the Union”)
“jointly invented” this program, “upon inforation and belief,” “as a budgeting tool to cut
costs.” SAC | 25. Plaintiff alleges that CTAedsthe program “to screen out employees with
disabilities or who were otherwisgured or prone [sic] likely to be injured in the future in order
to greatly cut costs of insurance.” SAC  26. Rouse does not explain how this program saves
CTA money, but he suggests that an employke & placed in Area 605 “automatically stays in
the program for two years, andgenerally given a third year, miedical records are produced to
show that the individual can possibly resumeplrtyment within the next year.” SAC | 27.
According to Plaintiff, the letter from the Disaty Review Committee stated that “[t]he return
to your previous classificatias dependent upon the Authorisymedical approval clearance and
a ‘budgeted’ vacancy.” SAC 11 29-31. Roudleges that the Committee, in making that
decision, neglected to consult with his doctard &ailed to “engage inny interactive process”
with him. SAC 11 32, 34. He contends thatddeants were legally required to accommodate
his scheduling request, to allow him to continuerking full-time driving a bus route “and/or
assign[] him to some of the other positions][sihich he was eligible and which his doctors
recommended.” SAC { 33.

Rouse alleges that Defendaképt him “and hundreds of similg situated employees in
the area 605 program, and informed them they ttould not return to any position without a
[sic] being released to work abseanty restrictions’ and that “CTA had no intention of ever
returning Plaintiff nor the majoritgf similarly situated co-worke to a paying position, despite
their fitness to return to work.” SAC | 35 (phasis in original). At the same time, though,
Rouse states that CTA did “offer[] him a bus dmiyiposition,” but suggesthat he declined it

because it “required him to commute to the ma@itle of town” and, consequently, “would not



have allowed [him] to attend his dialysisSAC § 62. Rouse critioss CTA’s accommodation,
claiming also that it was “conditioned upon being askd to work ‘without restrictions.” SAC

1 63. And although he interprdtgat condition to mean that CTA would not have allowed him
to accept the offer uess and until he was épfectly healthy,” id.), Rouse, in fet, did have a
medical restriction on top of his scheduling lintias. At the time of his diagnosis, his doctors
restricted him from lifting more than 50 Ibs, bater lifted that restriction sometime before
March 19, 2010, which (per CTA’s March 8, 2012 lgteems to have prompted CTA's offer
of employment as a bus drivarone of its north side garageSAC 1 63; Ex 1 at p.2.

In March 2010, Rouse complained to the EEOC regarding CTA'’s failure to offer him a
satisfactory work arrangement. See SAC Ex.2 & Rouse’s letter to the EEOC notes that his
“original request” to CTA was for a “guaranteschedule of 7 a.m. to 3 p.m.” and demonstrates
that he later altered his request in accordavite his updated dialysiglan, which required him
to attend treatments at a fitgi located 30 minutes fronmhis job at 2:00 p.m. Monday,
Wednesday, and Fridayd. Rouse’s letter also reflects iemand for an hour lunch break each
day to take his medicatiorid. Ultimately, CTA terminated Rouse on July 6, 2012, after almost
three years in the Area 605 program. SAC { 48(i)his view, CTA unlawfully terminated him
“for the sole reason that he suffered from a disabilitgl”

The EEOC investigated Plaifits allegation and issued him a right-to-sue letter on April
24, 2012. SAC 1 2 n.1. Plaintiff, however, did ratually receive thdetter at that time,
because the EEOC did not have an updated address for Rdugexhibit 2 to Plaintiff's SAC
includes an internal EEOC memoranguvhich notes that the letter to Rouse was “return[ed] to
sender.” SAC Ex. 2 at p.4. According to Plaintiffe EEOC reissued thettier over a year later

once the agency learned o§hvhereabouts in March 2013. Sde According to an e-mail that



he wrote to the EEOC and attached to his SA®xsbit 3, he received the letter some time
prior to March 26, 2013. SAC Ex. 3 at p. 1.

Rouse commenced this suit on July 23, 2013 fiedtlthe seven-courBAC at issue here
on January 15, 2014. Count | alleges “disparaattnent” in violation of section 504 of the
Rehabilitation Act of 1973. Among other tigs, Rouse alleges that CTA treated him
“disparately in contrast to similarly situatewn-disabled employeedly placing him in Area
605 “without cause,” denying him a reasonablecommodation, failing “to engage in an
interactive process” with himbaring [sic] Plaintiff and all other employees in section 605 from
viewing available bids for open positions,” anttinnately, terminating him “for the sole reason
that he suffered from a disability.” SAC { 4&ount Il alleges a sep#e violation of the
Rehabilitation Act of 1973, premised on CTA’s faduo accommodate his scheduling request.
Rouse claims that CTA violated the Act bylifeg to grant him an ppropriate accommodation
during the three years that he spent in Area, ®arring him “and all eployees in section 605
from seeing the open bids which would appearjdbs,” by hiring 300 dutside bus drivers”
“shortly after his termination,” and by offeringm a bus driving position that would have
required Plaintiff “to commute téhe north side of town, and which would not have allowed
Plaintiff to attend his dialysis.” SAC | 62. Cauh alleges disparategatment under Title Il of
the Americans with Disabilities Act (“ADA”). Count IV alleges thathe Union breached a
fiduciary duty it owed to him by failing tosaist him “in filing a grievance or otherwise
supporting him against the CTA’s illegal behaviadailtimate termination of Plaintiff.” SAC |
73. Count V is a failure to accommodate claimiagt CTA pursuant to Title Il of the ADA.
Count VI is a failure to accommodate clabrought under Title | of the ADA, pled “in the

alternative to Counts I-V.” @unt VIl is a disparate treatmteclaim under Title | of the ADA,



also pled “in the alternative.”

CTA moved to dismiss McDaniel's amendedmaint [32] in its entirety pursuant to
Rule 12(b)(6) of the FederRlules of Civil Procedure.

. Legal Standard

The purpose of a Rule 12(b)(6) motion to disnsssot to decide the merits of the case; a
Rule 12(b)(6) motion tests the sufficiency of the complai@tbson v. City of Chi., 910 F.2d
1510, 1520 (7th Cir. 1990). As previously rdhteeviewing a motion talismiss under Rule
12(b)(6), the Court takes as true all factuidgations in Plaintiff's complaint and draws all
reasonable inferences in his favdfillingsworth, 507 F.3d at 618. To survive a Rule 12(b)(6)
motion to dismiss, the claim first must comply with Rule 8(a) by providing “a short and plain
statement of the claim showing that the pleadenistled to relief” (Fd. R. Civ. P. 8(a)(2)),
such that the defendant is givfair notice of whathe . . . claim isnd the grounds upon which
it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson, 355
U.S. 41, 47 (1957)). Second, the factual allegatinrtbe claim must be sufficient to raise the
possibility of relief above the “speculative IéVeassuming that all of the allegations in the
complaint are trueE.E.O.C. v. Concentra Health Servs,, Inc., 496 F.3d 773, 776 (7th Cir. 2007)
(quoting Twombly, 550 U.S. at 555). “A pleading thaffers ‘labels and conclusions’ or a
‘formulaic recitation of the elements of a cause of action will not déshcroft v. Igbal, 556
U.S. 662, 678 (2009) (quotingwombly, 550 U.S. at 555). However, “[s]pecific facts are not
necessary; the statement need only give the defefalanbtice of what the . . . claim is and the
grounds upon which it rests Erickson v. Pardus, 551 U.S. 89, 93 (2007) (citingvombly, 550
U.S. at 555) (ellipsis in original). The Court realle complaint and asses#e®lausibility as a

whole. See&tkinsv. City of Chi., 631 F.3d 823, 832 (7th Cir. 201tj; Scott v. City of Chi., 195



F.3d 950, 952 (7th Cir. 1999) (“Whether a complaint provides notice, however, is determined by
looking at the complaint as a whole.”).

[I1.  Analysis

A. Titlell Claims

CTA first argues that Counts Ill and V, broughirsuant to Title 1l of the ADA, must be
dismissed in light of the SevdnCircuit’'s recentdecision inBrumfield v. City of Chicago, 735
F.3d 619 (7th Cir. 2013). As the Seventh Circuaited, Title Il of the ADA provides “that state
and local governments may not exclude eligibkalied persons from ‘participation in’ or ‘the
benefits of’ governmental ‘services, programsaotivities’ or otherwise ‘subject’ an eligible
disabled person ‘to discrimination.” 735 F.3d622; see 42 U.S.C. § 12132. By contrast, Title
| “specifically prohibitsemployment discrimination on the basis of disabilityld. (emphasis in
original); see 42 U.S.C. § 12112(a). Bnumfield, on an issue of first impression, our court of
appeals joined the Ninth and Tenth Circuithaolding explicitly that “Title Il of the ADA does
not cover disability-based employment discnation.” 735 F.3d at 630After dissecting the
language and purposes of Titlearid Il of the ADA, the Seventh Circuit reasoned that “Title I
is clearly inapplicable to employment discrimination because Title | specifically,
comprehensively, and exclusively addressesldiity discrimination in employment.”ld. at
628. Therefore, the Court held that, in the SéveCircuit, “employment-discrimination claims
must proceed under Title | of the ADA, whiclildresses itself specifically to employment
discrimination and, among other things, requires phaintiff to satisfycertain administrative
preconditions to filing suit.”ld. at 630; see 42 U.S.C. 8§ 12117(a), 2000e-5.

Plaintiff acknowledges the clear holding Bfumfield, but argues that does not apply

here because he filed thssiit three-and-&alf monthsbefore the Seventh Circuit issued the



Brumfield opinion on November 6, 2013. Citirijaats v. Cnty of Sawyer, 220 F.3d 511, 518
(7th Cir. 2000), Rouse contends that — whencommenced this lawsuit on July 23, 2013 - the
“law was clear that . . . Title Il of the ADApalied to employment discrimination in federally
funded public programs and no administratiexhaustion was required.” Rouse both
misunderstands the effect ofraiit precedent and misstates tBeventh Circuit’s decision in
Saats. Directly contrary tdRouse’s representatioBtaats noted that “it isunclear if Title 1l of
the ADA applies to public employers, and, if so, whether administrative exhaustion requirements
apply” and expressly statedatithe Seventh Circuit haget to decide whether Title Il, like Title
I, requires that plaintiffs fitsexhaust their state court remeslibefore they may seek their
federal remedies in federal courtltd. (emphases added). Amiumfield’s very first sentence
pronounced that the Seventh Citowas deciding “a question ofr$t impression in this circuit:
Does Title 1l of the Americans with Dibdities Act (“ADA”) cover employment-related
disability discrimination?” 735 F.3d at 622. Pl#its mischaracterization of Title Il law aside,
this Court is bound bBrumfield, regardless of when dh decision came down. SEerper v.
Virginia Dept. of Taxation, 509 U.S. 86, 97 (1993) (“When this Court applies a rule of federal
law to the parties before it, that rule is tlenolling interpretation ofederal law and must be
given full retroactive effect in all cases still op@mdirect review and &e all events, regardless
of whether such events predate or dast our announcement of the rule.”).

Because the law in the Seventh Circuitlsar that employment-discrimination claims
may not be brought under Title Il of the ADA, 88 motion is granted as to Counts Il and V
and those claims are dismissed.

B. Titlel Claims

CTA next argues for the dismissal of Rouse’s Title | claims, noting that Rouse failed to



file his lawsuit within 90 daysf receiving the EEOC'’s right-tsue letter and arguing, on that
basis, that the Court lacks jsdiction over Plaintiff's claims.“Under the ADA . . . a plaintiff
must file [his] suit within 90 days from the tdathe EEOC gives notice of the right to sue.”
Houston v. Sdley & Austin, 185 F.3d 837, 838 (7th Cir. 1999). In the Seventh Circuit, the “90-
day period begins to run when the claimant receives actual notice of her right tddsuklére,
the EEOC first issued its right sue letter on April 24, 2012, but Plaintiff contends that he did
not receive the letter until Mar@913. SAC 1 2 n.1. Although Plaiffit SAC is silent as to the
precise date on which he actuatigceived the letter, the Coucain infer that this occurred
sometime between March 19, the date on whiehBROC reissued the letter, (see SAC Ex. 2),
and March 26, when Rouse acknowledged his reoéipie letter in an eaail to the EEOC. See
SAC Ex. 3. Assuming Plaintiff received the letberthe latest of thes#ates (March 26), his 90-
day period on which to bring suit expired omdw24, 2013. As noted dar, Plaintiff brought
this action on July 23, 2013.

CTA is incorrect that the Court lacks juristibn over Rouse’s Titlé claims, even in the
face of his untimely lawsuit. Seg&pes v. Trans World Airlines, Inc., 455 U.S. 385, 393 (1982)
(“We hold that filing a timely charge of disorination with the EEOC is not a jurisdictional
prerequisite to suit in federal court, but a reguoient that, like a statute of limitations, is subject
to waiver, estoppel, and equitable tollingLgavell v. Kieffer, 189 F.3d 492, 494 (7th Cir. 1999)
(noting that a statute of limitationssue does not affect a district court’s jurisdiction, and so a
12(b)(1) motion is an improper vehacin which to raise the issud)gl Korth v. Supervalu, Inc.,
46 Fed. Appx. 846, 847-848 (7th CR002) (“Filing an ADA claimwithin 90 days after the
receipt of a right to sue letter is not a jurisidical requirement.”). But CTA is right that when

Rouse commenced this action on July 23, 2013, his ninety-day period in which to sue had



expired by at least thirty days.

Plaintiff argues that the doctrines of é@gble tolling and/or guitable estoppel should
excuse his untimeliness. In support of higuanent, Plaintiff's opposition brief adds a good bit
of detail to the circumstancesirrounding his ultimate receipf the EEOC’s letter. Rouse
contends that the EEOC accidentally sent isainApril 24, 2012 letterto the wrong address.
Opp. Br. at 15. Although an imteal EEOC memorandum (attachasl Exhibit 2 to Plaintiff's
SAC) suggests that Rouse failed to inforra EEOC of his address aige, Rouse’s opposition
brief contends that he, in fact, had filed a change-of-address form that the EEOC overldoked.
at 16. Regardless, Rouse alletfest, after a long period of silee, he reached out to the EEOC
on March 18, 2013 for an update on his case, whiompted the agency to reissue his right-to-
sue letter (to his correct address) the following dily. A cover letter, attached to the original
April 24, 2012 letter, expressly states that Ros$90-day period for filing a private lawsuit
[would begin] to run upon [hisjeceipt of the attached dismi§8aSAC Ex.2. Rouse concedes
in his opposition brief that “if one carefully re#tte letter drafted oMarch 19, 2013, and were
familiar with the rules of notice and the 90 day froeoeipt deadline, it would be clear that suit
should be filed within 90 daysef receiving the March 19, 2013tter, despite what date is
actually on the right to sue letter.” Opp. Br. at But he seems to argue that his receipt of this
letter should not constiter “actual notice,” because “to ayfgerson with the idea that he is
supposed to have an up to date right to sue&oiti can easily appear that one is stuck with a
year old notice and be at a loss as to what to ¢ih.at 16-17. In other wds, Rouse is arguing
either that the outdated letter and explanatawec letter (1) were too confusing to constitute
actual notice, or (2) constituted actual notice, but somehow excuse his delay in bringing suit.

Both the explicit language of the letter and Plaintiffs concession that the 90-day deadline

10



“would be clear” “if one carefully r&d the letter,” foreclose the foem And for the latter to be
true, some subsequent eventaarring after March 26, but withia0 days of July 23 when he
filed suit) would have had to have constituted actual notice of his right to sue. Otherwise, if the
letter is no good (as Rouse arguéss3, suit is too eayl not too late. But # pleadings lack any
allegation of that sort. And thadt that Plaintiff filed his suit all suggests tit he understood
that he had such aght, but slept on it.

Moreover, as CTA points outhe doctrines of equitée tolling and estoppel are
inapplicable here. “Equitable tolling permitspéaintiff to avoid the bar of the statute of
limitations if despite the exercise of all due giihce he is unable to obtain vital information
bearing on the existence of his claimShropshear v. Corp. Counsel of City of Chicago, 275
F.3d 593, 595 (7th Cir. 2001). The doctrine granptaintiff “an extensiomf time within which
to sue if it would have beamreasonable to expect himhle able to sue earlier.ld. And “an
essential element [of an equitable tolling claimihat the plaintiff . . exercised due diligence,;
in other words that he... acted reasonably.Id. As the Supreme Court has said, “[g]enerally, a
litigant seeking equitable tolling bears the burdérestablishing two elements: (1) that he has
been pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his
way.” Williams v. Buss, 538 F.3d 683, 685 (7t@ir. 2008) (quotingPace v. DiGuglielmo, 544
U.S. 408, 418 (2005))Here, Rouse does not argue thalduked vital information concerning
his claim at the time he receivéiks right-to-sue leer in March 2013, antie has put forth no
facts from which the Court can conclude thatalséed reasonably in waiting 120 days to bring
his claim. Nor does he point &my “extraordinary” circumstandbat prevented him from filing
a timely suit. Instead, Plaintiff simply contenttt&t “it is difficult to tell” when he “actually

received meaningful notice.” Opp. Br. at 17.eT@ourt disagrees. The attachments to Rouse’s
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SAC reveal that Plaintiff received the EEQQetter by March 26, 2013 and that the letter
expressly stated that Plaintiff h&®0 days upon its receipt to igi a private lawsuit. SAC Ex. 2
at p. 1; Ex. at p. 1. What's more, the dettnvited him to contact Wendy Martin, an EEOC
Enforcement Supervisor, if he had any quesj and even providdtie phone number for her
direct line. SAC Ex. 2. Therefer Rouse’s argument that a “laypen” would “be at a loss as to
what to do” falls flat.

Plaintiff gripes that, after filing a complaint with the EEOC, he “waited for three years in
sincere belief that he would belped, and . . . he investedshime in putting together an ADA
case that would be as painlespassible for the EEOC.” Opp. Bat 18. But Plaintiff's attempt
to point the finger at the EEOShandling of his complaint miss¢he point: regardless of the
EEOC's ultimate refusal to pursue his case or the amount of time it took the EEOC to reach its
decision, Plaintiff had 90 days twring a federal lawsuit once leceived the agency’s letter
communicating that decision and conveying his rigrgue. Because hedtailed to put forth a
legitimate reason for why he failéd do so — and in fact, ignoréise standards set forth in the
relevant case law that CTA cites in its motierhe cannot avail himself of the doctrine of
equitable tolling.

In contrast to equitable tatigy, “the doctrine of equitable teppel comes into play if the
defendant takes active steps to prevent the gfairdm suing in time, as by promising not to
plead the statute of limitations.Id. “Equitable estoppel in the litations setting is sometimes
. . . called fraudulent concealment,” which “denotes efforts by the defendant, above and beyond
the wrongdoing upon which the plaintiff's claim @uhded, to prevent by fraud or deception, the
plaintiff from suing in time.” Id. Here, Rouse includes the phrase “equitable estopple” [sic] in

the heading of the sectimf his brief that addresses higldil claims, but he makes no attempt
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to argue that Defendant CTA took any stépwards preventing him from suing within the
limitations period and, as with his tolling argumdails to address the relevant legal standards
cited by CTA in its motion to dismiss. As $ydlaintiff cannot invoke #hdoctrine of equitable
estoppel to excuse his untimeliness.

For these reasons, the Court grants Defendaratson with respect to Plaintiff's Title |
claims and dismisses Counts VI and VII.

C. Rehabilitation Act Claims

Regarding Plaintiff's Rehaltation Act claims, CTA arguethat any claims arising out
of events that occurred before July 23, 2@ké time-barred, because a two-year statute of
limitations applies in Rehabilitation Act cases.efiéfore, CTA contends, Plaintiff’'s termination
on July 6, 2012 is the only event in his SAC thatas barred by the statute of limitations. And,
CTA argues, that allegation should be dssed for failure to state a claim.

1. Statute of Limitations

Plaintiff argues that a four-year, not aotyear, statute of limitations governs his
Rehabilitation Act claims, pointing tihe Third Circuit’s decision ifFowler v. UpMC Shadyside,
578 F.3d 203 (3rd Cir. 2009). Fowler, the Third Circuit noted thdtecause the Rehabilitation
Act of 1973, 29 U.S.C. § 794t seq., does not include an express limitations clause, courts
borrow the statute of limitations of the mostkogous state law cause adtion when deciding
Rehabilitation Act claims. 578 F.3at 206-07. For it reason, the Court phained, the statute
of limitations from state law personal injuryt@ns is applied to discrimination claims under
Section 504 of the Rehabilitation Agwo years in Pennsylvania)d. at 207. The Third Circuit,
however, held that failure-tvansfer claims under the Rdfigation Act are different.ld. This

is because Congress enacted 28 U.S.C. § 1658hwhovides that all “civil action[s] arising
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under an Act of Congress enacted rafte date of the enactmenttbfs section [enacted Dec. 1,
1990] may not be commenced later than drgefter the cause of action accruelsl’ And the
Supreme Court, idones v. RR. Donnelly & Sons Co., 541 U.S. 369, 382 (2004), held that the
four-year statute of limitationgalies even where the original statute was enacted before Section
1658, if an amendment to a pre-Section 16&58tute created “new rights of action and
corresponding liabilities.” 578 F.3d at 207 (quotioges, 541 U.S. at 381). In light alones,
the Third Circuit held that faihe-to-transfer claims brought pursuant to the Rehabilitation Act of
1973 were subject to the four-year statute oftétrons period because, although the act always
required employers “to make ‘reasonabdEcommodations’ for a disabled employee’s
limitations,” “[e]mployers were not required tatrsfer a disabled employee to a vacant position
as an accommodation of his or her disabilimtil Title | of the ADA (42 U.S.C. § 12111(9))
“identified the reassignmentf a disabled employee to \ecant position as a ‘reasonable
accommodation™ and the Rehabilitation Act was adex to incorporate Title I's discrimination
standard on October 29, 1992. 578drat 208. “Since failure-taansfer claims can be brought
as a result of this statutory amendment -aamendment enacted after December 1, 1990 — they
are subject to a four-yelmitation of actions,” thél'hird Circuit reasonedld.

There are several problems with Rtdf's attempt to avail himself oFowler’s holding.
The first is that the Seventh Circuit has explicitly held that lllinois’ two-year statute of
limitations for personal injury claims applies agotions brought under éhRehabilitation Act.
Conley v. Village of Bedford Park, 215 F.3d 703, 710 n.5 (7th C2000). Although the Seventh
Circuit has only addresdethe issue in one podbnes opinion —Untermyer v. College of Lake
County, 284 Fed. Appx. 328, 330 (7th Cir. 2068and the Court merely cite€onley, without

engaging in much analysis of this issueevious pronouncements by our court of appeals
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suggest that the Seventh Circuit may not sidd whe Third Circuit onthis issue if/when the
Court has occasion tonfront it. InBush v. Commonwealth Edison Co., 990 F.2d 928, 933 (7th
Cir. 1993), for example, the Seventh Circuitdmaclear that Rehabilitation Act claims are
“closely akin to laws, which indisputably are civil rights laws, forbidding employment
discrimination on grounds of race, sex, and aged therefore, because the “Supreme Court has
held that in borrowing statutes lrhitations for federal civil rights cases the court should look to
state statutes governing persongliiy suits,” a two-year limit@gons period applies to Section
504 claims.ld. Given that rationale, coupled with tBeventh Circuit’s continued application of
the two-year statute of limitations pakires, the Court reserves judgment as to how the Seventh
Circuit would rule if faced with the presg issue decided by the Third CircuitHawler — that is,
whether Section 1658’s four-year si& of limitations applies to failure-to-transfer claims. The
Court need not decide this issue, because &klbas not stated a failure-to-transfer claim.
2. Failureto Statea Claim

In his opposition brief, Plaintiff depicts the basis of his allegations as Defendant’s
“fail[ure] to transfer (or reassign) him to aasonable position to suitshdialysis schedule.”
Opp. Br. at 5. But that is not a fair chaeaization of his SAC. Count | complains of
“disparate treatment” — more specifically, thatACtfeated him differently than “other similarly
situated employees that did not have aability and that had never asked for an
accommodation.” SAC | 47. Plaintiff delineatten ways in which CTA treated him
disparately: by (1) requiring him to submit a rekeagich contained no wonlestrictions before
he could go back to his job as a bus drive}, t€minating him “for the sole reason that he
suffered from a disability,” (3) creating argiext” to terminate him, (4) denying him “a

reasonable accommodation,” (5) refug “to engage in an intertace process,” (6) terminating
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him “solely based on hidisability” while knowing that “he @uld return to work with minimal
accommodations,” (7) failing to re-hire hir(8) placing him “in area 605 pre-maturely and
without cause,” (9) “creating a poy . . . for the purpose of ridingic] disabled employees . . .
from employment with CTA,” and (10) “[flor barg [sic] Plaintiff . . . from viewing available
bids for open positions.” SAC 1 48(i)-(x). Each of these allegations is, as the title of Count |
suggests, a complaint that Plaintiff was disgniated against on account of his disability, which
are garden variety discrimination claims. Accagly, even in the Third Circuit, the allegations
in Count | would be subject to a dwyear statute of limitations. S&ewler, 578 F.3d at 208
(“This general prohibition against disability-based discriminalipmecipients of federal funding
was in effect well before December 1, 1990.”).

Count Il is a clainthat “CTA failed to grant Platiff an appropriate accommodation,”
which likewise is subject to a two-year statute of limitations. Saeer, 578 F.3d at 208
(noting that “[e]mployers were required tbhake ‘reasonable accommodation’ for a disabled
employee’s limitations” “well before Decembgr 1990”). Although Plaintiff's opposition brief
argues that Plaintiff's SAC includes a “faildi@transfer” claim, nowhere in Count Il does
Plaintiffs SAC identify a new job to which QY could have transfeed him. Plaintiff
complains generally that CTA “hir[ed] outside employees for jobs which he was capable of
performing,” (SAC 1 57), but his complaint repeily makes clear that his claims against CTA
are based on its refusal to givien his old job back with a modédd schedule, not to transfer him
to a new position. Plaintiff's SAC expressly states that “csbout September of 2009, Plaintiff
asked for a reasonable accommodation in the fafrenschedule change so that he could attend
his dialysis sessions, or alterivaty, to put him on some typef light duty,” (SAC { 18), and

that “[iiln September of 2009 Plaintiff provideproper medical records to Defendants and
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requested that he be given a reasonable accommodation in the former of a change in his
schedule.” SAC { 21. Over theuree of Counts | and IlI, Plaifftfurther complains that in
September 2009 doctors released him “back to wlarkng the bus . . without any conflicting
medical opinion,” (SAC { 17), thdte “was able talrive a bus so longs he was given a
schedule which permitted him to attend his diaglygessions,” (SAC 1 39), that “Defendants
refused to reinstate [him] to his original pasit)” (SAC § 41), that fendants gave him “the
false impression that he would be allowbdck to his position,” (SAC | 47), that CTA
terminated him *“while knowing that he caul. . . return to the bus with minimal
accommodations,” (SAC 1 48(vi)), that CTA viddthis rights by conditioning his return back
to work on a medical release “without restoas.” (SAC § 63), and that, despite his kidney
dysfunction, he was always capable of doimg old job “with or without a reasonable
accommodation.” SAC 1 1 8, 19, 36, 38. Moreovex rdlief that Plaintiff seeks in both Counts
| and Il includes “[r]einstatement to the positionbofs driver.” SAC ap. 12. Plaintiff wanted a
schedule change, not a new job.

Although no court in this circuit has addressieel elements of a faita-to-transfer case,
the Third Circuit has said that a plaintiff “bears the burden of demonstrating: (1) that there was a
vacant, funded position; (2) that the position wasradtelow the level of plaintiff's former job;
and (3) that the plaintiff was qualified to pamh the essential duties of this job with a
reasonable accommodationDonahue v. Consolidated Rail Corp., 224 F.3d 226, 230 (3d Cir.
2000). PIlaintiff has not alleged any of these elements. In fact, the only vacant job to which
Plaintiff makes a specific reference is the oreg tBTA offered him that he declined because of
its location on the north side of town. In hisatershot complaint, he alleges generally that

“open positions were available in which Plaintiffsva. . qualified to beeassigned to,” (SAC
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46), that CTA violated his “right to a reasonable accommodation by hiring outside employees for
jobs which he was capable of performing,” (SAG7), and that his rightsere violated “every
time an employee was hired while Plaintiff wassiction 605.” SAC  58. But, in light of
Plaintiff's resounding allegations rcoerning CTA'’s failureo return him tdhis original position
as a bus driver, the Court concludes that these contentions merely echo the central allegation
running through Plaintiff's complaint — th&TA reasonably could have accommodated his
request to modify his bus driving schedule that he could attend his afternoon dialysis
appointments, but chose to fire him instead. S&€ 10 (“Plaintiff was able to drive a bus so
long as he was given a schedule which permittedibiaitend his dialysis sessions.”); SAC | 12
(“Such schedule change would only be effectivi¢ @llowed Plaintiff to work prior to receiving
his dialysis”); SAC 1 18 (“Plaintiff asked fca reasonable accommodation in the form of a
schedule change so that he coutdrad his dialysis sessions.”).

A failure-to-modify claim is separate andstinct from a failure-to-transfer claim under
the Rehabilitation act. SdgePaoli v. Abbott Laboratories, 140 F.3d 668, 674 (7th Cir. 1998)
(noting the difference between a request for arigean hours” and a regsteto be assigned “to
a completely different job” in the ADA contgx see also 42 § U.S.C. 12111(9)(b). And the
Third Circuit’s decision inFowler did not concern a failure-toadify claim. 578 F.3d at 208.
Because Plaintiff has given the Como persuasive reason to appigwler in the failure-to-
modify context, and because the Seventh Cirbag explicitly held that lllinois’ limitations
period for personal injury claims applies tdiaes brought under the Rdbilitation Act, (see
Conley v. Village of Bedford Park, 215 F.3d 703, 710 n.5 (7th Cir. 2000ntermyer v. College
of Lake County, 284 Fed. Appx. 328, 330 (7th Cir. 2008)¥ tBourt concludes that Counts | and

Il are subject to a two-ye statute of limitations.
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Plaintiff argues that even a two-year statftémitations poses no that to the viability
of his claims, because Defendant’s alleged trassgyes were part of a “pattern or policy” such
that the continuing violations dome applies. Opp. Br. at 6The continuing violation doctrine
allows a plaintiff to get relief for a time-barredt by linking it with an act that is within the
limitations period. For purposes of the limitatigresiod, courts treat such a combination as one
continuous act that ends withthe limitations period.”1d. at 445 (quotingselan v. Kiley, 969
F.2d 560, 564 (7th Cir. 1992)). “The purpose of permitting a plaintiff to maintain a cause of
action on a continuing violation is to peatnthe inclusion of as whose character as
discriminatory acts was not appareitthe time they occurred.Doe v. RR. Donnelly & Sons
Co., 42 F.3d 439, 446 (7th Cir. 1994). But the camtig violation doctrindas inapplicable to
complaints about “discrete actschuas termination, failure to @mote, denial of transfer, or
refusal to hire,” becausge]ach incident of discrimination... constitutes a separate actionable
‘unlawful employment practice.”National R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 114
(2002). A “plaintiff seeking redresfor a series of discrete disninatory acts cannot avoid the
effect of the limitations periody arguing that digete acts are ‘plausibly or sufficiently
related.” Adams v. City of Indianapolis, 742 F.3d 720, 730 (7th Cir. 2014) (quotiNgrgan,

536 U.S. at 114).

Here, Plaintiff complains about several diseracts to which he ascribes dates — (1) his
placement into Area 605 on October 13, 2009, (2) CTA’'s denial of his request for an
accommodation on December 15, 2009, and (3) hisination on July 6, 2012 — and alludes to
several others. Yet, in his opposition briefiRiff argues that CTA “entinuously” violated his
Section 504 rights during the entireti/his time in Area 605. Opp. Bat 6. But the lone case to

which he citesKraus v. Shinseki, 846 F.Supp.2d 936, 948 (N.D. Ill. 2012), relied on the
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Supreme Court’s decision iNlorgan in explicitly holding that, in contrast to hostile work
environment claims, “[tlhe continuing violatiadoctrine . . . does not apply to discrete acts of
discrimination that can be pinpaed to a particular day.”Kraus, 846 F.Supp.2d at 948.
Plaintiff argues that his rights wecontinuously violated eaatay that he was in Area 605, but
that's not accurate; his rightsere violated iffwha CTA refused to offer him a reasonable
accommodation, decisions that CTA would have matdparticular pointsn time (several of
which Plaintiff identifies in his SAC) and whictecessarily constitute diste acts. Plaintiff’s
theory, if accepted by the Coumyould eviscerate the statuté limitations in employment
discrimination cases. Taken to its logical extreme, Plaintiff argues that any time a plaintiff is
denied a reasonable accommodation (suchaaschedule modification), the employer
continuously violates that employee’s rights perpetuity until the defendant remedies the
violation. This is not the law, (s&assv. Joliet Public Sch. Dist. No. 86, 746 F.3d 835, 839-40
(7th Cir. 2014) (“If a discrete wrongful act c®s continuing harm . . .then the 300-day period
[in which to file a Title VII employment disamination complaint with the EEOC] runs from the
date of that event; dloes not restart with each new day tiam is experienced.”)), and so the
Court rejects Plaintiff sinsupported legal theory.
3. Post-July 23, 2011 Claims

Reading Plaintiff's SAC in the light mostviarable to him, however, Plaintiff does state
Rehabilitation Act claims in the post-JuB3, 2011 timeframe. Count | alleges that CTA
terminated his employment on July 6, 2012, “ftbe sole reason that he suffered from a
disability.” SAC { 48(ii). Ad while CTA argues that this foutaic allegation does not provide
fair notice of the basis on which it rests, Btdi's SAC as a whole acmplishes that objective

by alleging that CTA unreasonablyfused to modify Plaintiff's wik schedule or engage in a
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meaningfully interactive process by which £Tcould have understood his disability to
appropriately accommodate him. Rather than fgodis schedule to allow him to attend his
dialysis sessions, Plaintiff alleges, CTA firedhhon July 6, 2012. Plaintiff therefore has stated a
Rehabilitation Act claim in Count I.

Although Plaintiff's allegations surrounding @B initial decisionsto place him into
Area 605 and deny his requested schedule fioation in 2009 are time-barred, Plaintiff's
allegation in Count Il that CTA required him tegularly update CTA witlnis medical records
states a cognizable Rehabilitation Act claim,vesl. Drawing all easonable inferences in
Plaintiff's favor, this allegation suggests that CTA periodically revisited its initial decision to
deny his request and determine whether or noh#faivas capable of returning to his job as a
bus driver. And since Plaintiff alleges that hesviato drive the bus witl schedule change that
CTA reasonably could have made but for its desirBre Plaintiff on acount of his disability,
he has stated a claim upon which relief could be granted. Discovery ultimately may belie
Plaintiff's allegations by, for example, demstrating that accommodagi Plaintiff's request
would have posed an undue hardship on CTA. EE®.C. v. United Airlines, Inc., 693 F.3d
760, 762 (7th Cir. 2012). But, at this stage, Rifiihas given CTA “fair notice of what the . . .
claim is and the grounds upon which it rest§Wwombly, 550 U.S. at 555 (quotingonley, 355
U.S. at 47), and, assuming that his factual allegatiare true as the Counust at this stage,
Plaintiff's allegations raise¢he possibility of relief bove the “speculative level.”"Concentra
Health Servs., Inc., 496 F.3d at 776 (quotingivombly, 550 U.S. at 555).

That Rouse does not explicitly allege whetary of these decisions were made within
two years of the filing his complaint is not fatalhis claims. The Seventh Circuit has been very

clear in its assessment of limitations argumextitshe pleadings stage: “on the subject of the
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statute of limitations . . . [w]hat a complaimust plead is enough to show that the claim for
relief is plausible. Complaints need not amiate defenses and attempt to defeat them. The
period of limitations is an affirmative defens . . because complaints need not anticipate
defense, Rule 12(b)(6) is not designed for motions under Rule 8(c)Rigtiards v. Mitcheff,
696 F.3d 635, 637-38 (7th Cir. 2012) (internghttons omitted). “Only when the plaintiff
pleads [himself] out of court — that is, admitsthe ingredients of aimpenetrable defense —
may a complaint that otherwise statedaam be dismissed under Rule 12(b)(6Xéchem, Inc.
v. Bristol-Meyers Squibb Co., 372 F.3d 899, 901 (7th Cir. 2004yVith the exception of those
actions that Plaintiff explicitly stes occurred before July 23, 20&hy( CTA’s September 2009
decision to place him in Area 605)ailtiff has not pled himself owf court. Accordingly, to
the extent that &r July 23, 2011 CTA mad&icit decisions not taccommodate Plaintiff's
scheduling request or took otherpégit actions that violated kirights under the Rehabilitation
Act, he has stated a claim@ounts | and Il of his SAC.
ok

The Court notes that the Union neitheis henswered Plaintiff's SAC nor moved to
dismiss Count IV (breach of fidiary duty), the sole count iwhich it is named. The docket
makes no mention of service and therefore suggiestdlaintiff may not have served the Union
within the time allotted by the Heral Rules of Civil ProcedureRule 4(m) requires the Court,
after notice to Plaintiff, to dismiss a complaintatgt any defendant thRtaintiff failed to serve
within 120 days of filing a complaint. Fed. RvCP. 4(m). Here, Plaintiff filed his SAC — the
first version of his complairthat named the Union as a defendant — on January 15, 2014. More
than 6 months have passed sitimn, and Plaintiff has not madeopf of service tahe Court, as

Rule 4(l) requires when service is not waiveBed. R. Civ. P. 4(l). The Union’s failure to
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respond to the SAC suggests thdikiély did not waive servicdyecause the Court would expect

the Union to have filed some type of pleadimgthis point if it had. Accordingly, the Court
gives Plaintiff 21 days to demonstrate that thnion has been properly and timely served or
show cause why the time to serve the Union shbel extended under the applicable Rule 4(m)
standards and case law. If Plaintiff fails to do so, the Union will be dismissed from the case
without prejudice.

V. Conclusion

For the reasons stated, the Gaynants in part and deni@s part Defendants’ motion to
dismiss [32]. Counts Ill, V, VI, and VIl are disssied. If Plaintiff fails to show within 21 days
that Defendant Amalgamated Transit Union 2k been properly served, Count IV will be

dismissed, as well, and the Union will teeminated as a party in this case.

Dated: July 31,2014 : E ! ; E ::/

Robert M. Dow, Jr&”
UnitedState<District Judge
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