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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JEFFREY T. DAWKINS, )
as Execuve [sic] of the Estate of Kenneth Lilly, )

Plaintiff,

V. No. 13 C 5464
DEUTSCHE BANK NATIONAL TRUST
COMPANY AS TRUSTEE FOR
ASSET-BACKED PASSTHROUGH
CERTIFICATES, SERIES 206WS,
AMC MORTGAGE SERVICES, and
LITTON LOAN SERVICING LP,

Defendants.

MEMORANDUM OPINION AND ORDER GRANTINGPLAINTIFF’'S MOTION
FOR LEAVE TO PROCEED IN FORMA PAUPERISND DENYING
PLAINTIFF'S MOTION FOR ATTORNEY ASSISTANCE

JAMES F. HOLDERMAN, District Judge:

OnJuly 31, 2013plaintiff Jeffrey T. Dawkins (“Dawkins”), acting as “executive” of the
estate of his brother, Kenneth Lilly (“Lilly”), submitted to this court a complagainst
defendants Deutsche Bank National Trust Company as Trustee forBesdetd Pas3hrough
Certificates Series 2004NVS (“Deutsche Bank”), AMC Mortgage Services (“AMC”), and Litton
Loan Servicing LP (“Litton”) (collectively “Defendants”), allegingat Defendants engaged in
unlawful conduct with respect to Lilly's mortgage on property located at 1780glelavod
Court in Hazel Crest, lllinois (the “Tanglewood Property”). (Dkt. No. 1 (*Cothpl Along
with the Complaint, Dawkins submitted an Ih Forma PauperisApplication” and supporting
financial affidavit (Dkt. No.4) and a “Motion for Attorney Representat” (Dkt. No. 5).

Jurisdiction over this lawsuit is established under 28 U.SX338(a). For the reasons set forth
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below, Dawkins’s application for leave to proceeéd forma pauperigs grantedand Dawkins’s
motion for attorney representation is denied without prejudice.

BACKGROUND

When reviewing an IFP application for failure to state a claim, the courteapgithe
same standards that apply to Rule 12(b)(6) dismissals, ‘taking alplealied allegations of the
complaint as true and viewirthem in the light most favorable to the plaintiff.’Luevano v.
Wal-Mart Stores, InG.722 F.3d 1014, 1027 (7th Cir. 201@uotingArnett v. Webste658 F.3d
742, 751 (7th Cir. 2011)). The court recites the factual allegations below in accorddmtteswit
standard.

Dawkins’s claimsin this caseall relate to a mortgage agreement that Lilly entered into
with Argent Mortgage Company on January 23, 20 “Mortgage Agreement’$ecuring
$144,000.00 in debt (theNbte”) for the Tanglewood Property Defendant AMCoriginally
serviced Lilly’s mortgage loan from January 23, 2004, until January 3, 2007. (Co& 99
On June 1, 2005, Lilly’'s monthly mortgage payment increased from $1,001.95 to $2,fb42.37
purposes oftoveing Lilly's real estate taxes and associated interekd. (10413.) Dawkins
successfully negotiated a lower monthly payment of $1,720.07 on behalf of his bkdthein
October 2005, after a conversation in which an AMC representativeDialkins that the
$2,142.37 monthly gyment exceeded the permitted limits set for maximum loan chafges
1915-18.) AMC did not refund any money to Lilly, however, reduce the principal owed on
the mortgage loan.Id. 1 45.)

Approximately fourteen months later, on January 3, 2Qf&fendantLitton began
servicing Lilly's mortgage loan. Id. 1 19.) On March 4, 2007, Dawkins negotiated a

forbearance agreement with Litton on behalf of his broth#ly, who was behind on his



monthly loan paymenté'Forbearance Agreement”)(Id. § 22.) Dawkins paid Litton $5,000.00

on March 5, 2007, in accordance with the Forbearance Agreement, and Lilly signed the
agreement on March 8, 20071d.(11 24-26) Despite the executed Forbearadggeement,
defendant Deutsche Bank filed a complaint to foreclose on the Tanglewoodty @mpékpril

18, 2007. Id. 32 (citing Case M. [07] CH 10641).) The underlying Mortgage Agreemens wa

not assigned to Deutsche Banktil August 22, 2007. 14. 11 3436.) Ultimately, Lilly
purchased the Tanglewood Property from Deutsche Bank at the judicial sale orryF@Brua
2008, and the sale was confirmed on April 15, 2008. 1{{3940.) Lilly passed away fifteen
months later, on July 26, 2009d.(Y 41.)

LEGAL STANDARDS

Requests to procead forma pauperig“IFP”) are reviewed under 28 U.S.C. § 1915. To
ensure that indigent litigants have meaningful access to the courts, 8§ 1915 allovdsgant
litigant to commence an action in federal court without paying the administrative €dbes o
lawsuit. Dentonv. Hernandez504 U.S. 25, 27 (1992Neitzke v. Williams490 U.S. 319, 324
(1988). The court must deny a request to proceed IFP if (1) the allegation of povartiyues
(2) the action is frivolous; (3) the action fails to state a claim; or (4)dhenaseeks monetary
relief against an immune defendant. 28 U.S.C. § 1915(ej{2the Seventh Circuit has recently
re-iterated, 81915(e)(2) “directs district courts to screen all complaints accompanied By an
request for failure to state a clairmang other things.'Luevang 722 F.3cat 1018.

Federal courts are authorizley statutdo “request an attorney to represent any person
unable to afford counsel.” 28 U.S.C. § 1915(e)$&k also Pruitt v. Mot&b03 F.3d 647, 653
(7th Cir. 2007). Whilghe courts decision to appoint counsel is discretionary, the Seventh

Circuit has directed trial courts to follow a ttep approach, asking “(1) has the indigent



plaintiff made a reasonable attempt to obtain counsel or been effectively prefchrdetting
so; and if so, (2) given the difficulty of the case, does the plaintiff amosapetent to litigate it
himself? Pruitt, 503 F.3d at 65%5 (citingFarmer v. Haas990 F.2d 319, 321-22 (7th Cir.
1993)). The first step in this analysis . . . is agdhold question the district court must ask
before ruling on & 1915(e)(1) motiofi. Id. at 655. “The inquiry into the plaintiff's capacity to
handle his own case is a practical one, made in light of whatever relevant eviceeraiaide
on the questioi. Id.

ANALYSIS

A. Dawkins’s IFP Application

The court begins its analysis by screening Dawkins’s Complaint for fadustate a
claim.

Dawkins alleges in Count that AMC chargd Lilly excessive fees in violation of
“applicable law” ad that AMC is liablefor failing to refund the overage in accordance with the
procedures set forth in the Mortgage Agreementon{plf143-49 (citing Ex. A (“Mortg.
Agmt.”) 1 14).) Dawkins claims as damages five months of “an overage monthly mortgage
paymaent of $423.30.” Id. { 46.) Although Dawkins appears to have alleged an identical claim
against AMC in ongoing litigation in the Circuit Court of Cook County, Case Numberl2008
001988, id. 1138 42 see alsoEx. R (state court dockefmost recent enly noting “case
continued”))) the ongoing litigation in state court is not an impediment to Dawkins pursuing his
claim in federal court.See Copeland v. Tom’s Foods, |56 Fed. App’x 592, 594 (7th Cir.
2012) (“federal courts may, as a general mattetertain suits parallel to actions ongoing in state
court”) (citing Exxon Mobil Corp. v. Saudi Basic Indus. Corp44 U.S. 280, 292 (2005)).

Under lllinois common law,“actions for breach of contract survive the death of a plaintiff.



Williams v. Palmer, 532 N.E.2d 1061, 1063 (lll. App. Ct. 3d Dist. 1988). Accordingly, as
executor of Lilly’'s estate with respect to the Tanglewood Propety, Dawskeproper plaintiff.

At this point in the litigation, after an initial screening of the Complahe, dourt makes the
preliminary assessment that Count | adequately states a claim for which rebef geamted.

Dawkins next alleges in CouftitthatLitton and Deutsche Bank are liable for breach of
the Forbearance Agreement and for breach oMbegage Agreemenbecause they initiated
foreclosure proceedings at a time when the Mortgage Agreement was subject &btthe d
management plan set forth in the Forbearance Agreemenitjlgngas thereforenot in default.
(Compl. 1150-80 (citing Morg. Agmt. 1112, 19).) Dawkins claims as damages the $5,000.00
paid in consideration of the Forbearance Agreemelat. 180.) Whether Dawkins has named
the correct defendants in Count #speciallyin light of the allegation that the Mortgage
Agreementwas not assigned to Deutsche Bank until August 22, 2007, is a questia libat
resolved after Litton and Deutsche Bank have had an opportonigspond to the Complaint.
At this preliminary stage, the court concludes that Count Il adequadéég a claim for which
relief can be granted.

Dawkins similarly alleges in Couritl that Litton and Deutsche Bank are liable for
violations of the High Risk Home Loakct, 815 ILCS 137/10(®) and(d), becausd.itton and
Deutsche Banlnitiated foreclosureproceedings at a time when the Mortgage Agreement was
subject to the debt management plan set forth in the Forbearance Agtreantehilly was
therefore not in default(Compl. 1181-96 see alscCount I, 195255, 76) The court construes
Dawkins’s Complaint akurtherasserting a remedy for this allegadlation under the Consumer
Fraud and Deceptive Business Practices ABee(id.{1140142; 146147; see alsB15 ILCS

137/135(b) (“Any knowing violation of [the HigRisk Home Loan Act] constitutes a violation



of the Consumer Fraud and Deceptive Business Practices AcOh.)ts facehowever, the
provisions set forth in Section 1®) and(d) of the High Risk Home Loan Act do not apply to
Lilly's Mortgage Agreemenbr Forbearance Agreemeiliiecause there is no allegation that Lilly
or Dawkins engaged the services of an “approved credit counselor” for purposes of inggotiat
the Forbearance Agreement with Littosee815 ILCS 137/10 (“Approved credit counselor’
meais a credit counselor approved by the Director of Financial Institution&&cordingly,
Dawkins has failed to state a claim for which relief can be granted in Courh lLuevang the
Seventh Circuit clarified that 2915(e) requires that IFP applnta be granted leave to amend
their complaints “at least once when Rule 15(a) would allow amendment in the case of fe
paying litigants.” Luevang 722 F.3d at 1022. In other words, Dawkins is “entitled to amend as
a matter of right.”ld.; see alsd~ed.R. Civ. P. 15(a)(1) (permitting a party to amend its pleading
“once as a matter of course” within “21 days after serving it”). On the other tf§edye to
amend need not be granted . . . if it is clear that any amendment would be fBilgié v.
Ronberg 705 F.3d 603, 608 (7th Cir. 2013) (citi@garcia v. City of Chicago24 F.3d 966,
970 (7th Cir. 1994)). Because amendment of Count Il is not inherently futile, Coust Il i
dismissed without prejudice and Dawkins is granted leave to file an Amendealaidnon or
before October 11, 2013re-alleging Count Ill, should he desire to do so consistent with the
analysis set forth in this opini@ndRule 11 of the Federal Rules of Civil Procedure.

Next, Dawkins alleges in Count 1V that Deutsche Bank unlawfully represented tinas i
the holder of the Noteand had standing to foreclose on the Tanglewood Property in the
foreclosure proceedings on April 18, 2007, whenfact the Mortgage Agreement was not
assigned to Deutsche Bank until August 22,720@Compl. 197-123;see alsaCount I, § 91.)

Dawkins alleges that Deutsche Bank’s failure to establish standing tolofmeon the



Tanglewood Property constitat@ violation of “CommorLaw Liability” and Federal Rule of
Civil Procedurel7. (Id. 11 102-103 105, 116111) Dawkins is correct that a plaintiff in a
mortgage foreclosure lawsuit mudtege and ultimatelprove standinguinder lllinois law. See
Deutsche Bank Nat'l Trust Co. v. Gilbe@82 N.E.2d 815, 8190 (lll. App. Ct. 2d Dist. 2012)
(shifting the burden of proof to the plaintiff mortgagee once the defendant mortgagoraukes
out aprima facieshowing that [the mortgagee] lacked stantlingee also735 ILCS 5/15
1504(a)(3)(N) (requiringmortgageforeclosure complaints to state tHlapacity in which
plaintiff brings this foreclosure”). Lack of standing is, however, an affiraatiefense to a
mortgage foreclosure lawspiGilbert, 982 N.E.2d ai819 and not a freestanding claim for
damages As Dawkins notes itis Complaint, the remedy for a plaintiff's failure to allege and
prove standings dismissal of the pending lawsuitSeeCompl. 9104-105, 121122 see also
Gilbert, 982 N.E.2d at 821 (citingvVexler v. Wirtz Corp.809 N.E.2d 1240 (lll. 2004¥or the
proposition that “a plaintiff's lack of standing negates his cause of action and sedjgimassal
of the proceedings”).) Dawkins’s remefty the alleged violationif any, wasthereforebefore
the state counpresiding ovethe mortgage foreclosure caddow that the mortgage foreclosure
case in state court has concludiil court does not have jurisdiction to “undo” th@gcome of
thatproceeding.SeelLance v. Dennis546 U.S. 459, 460 (2006)The RookerFeldmandoctrine
prevents the lower federaburts from exercising jurisdiction over cases brought by ‘siaiet
losers’ challenging ‘stateourt judgments rendered before the district court proceedings
commenced.’) (citation omitted). Count IV is therefore dismisdedfailure to state a clai for
which relief can be granted. Because the defects in Count IV cannot be cuaetibgment,

Count IV is dismissed with prejudice.



Count V appears to be a summary of Coustg, ladding no new claims against AMC
Litton, or Deutsche Bank, and is therefore dismissed without prejdiolici&ilure to state a
claim. In light of the possibility that the court may have misunderstood the nature or scope of
the allegations in Count \Dawkins is granted leave to file #&mended Complaint on or before
October 11, 2013ge-alleging Coun¥/, should he desire to do so consistent with the analysis set
forth in this opiniorandRule 11 of the Federal Rules of Civil Procedure.

Finally, Dawkins alleges a claim for intentional infliction of emotional dist(dd#sD") ,
alleging that Defendants’ conduct wagentional,“extreme and outrageogisnd “exceethg the
bounds of humane treatmeéntausingboth Lilly and Dawkins “severe anxiety and emotional
distress.” (Compl. §fL33-137.) Under lllinois law, IIED claims are subject to a tyemar statute
of limitations, running from “the date of the last injury suffered or when the tortids<ease.”
Feltmeier v. Feltmeigr798 N.E.2d 75, 85, 89 (lll. 2003) (citing 735 ILCS 5AR)). The
allegedly tortious conduct in this case all took place between January 2004 and ApriTRB08.
lawsuit was not filed until July 2013, over five years latéfW]hen the allegations of the
complaint reveal that relief is barred by the applieadtatute of limitations, the complaint is
subject to dismissal for failure to state a clain.bégan v. Wilkins644 F.3d 577, 582 (7th Cir.
2011). Because amendment of Dawkins’s IIED claim would be futile, this claim is disinisse
with prejudice for fdure to state a claim for which relief can be granted.

Because the court has made the preliminary determinatio@ohatsl andll adequately
state claims for which relief can be granted, the coontinues its analysis of Dawkins’s IFP
application by consideringhe other relevant factorksted in § 1915(e)(2). According to
Dawkins’s financial affidavit, he was last employed in December 2012 ahds no reportable

incomeor assets (Dkt. No. 4.) The court notes with disapproval Dawkins’s incomplete answer



regarding his former employmentSde id.f 2.b. (neglecting to state the beginning and ending
dates of last employment, last monthly salary or wages, or name and addesssraploye}.)

In light of Dawkins’s sworn allegations in response to the direct questions regyarslifinancial
assets, howeverid; 11 49), the court finds thaDawkinsis indigent and unable to pay théd®

civil filing fee in this case. Becauseetitourt, after review of the allegations, has no basis to
believe thatCouns | or Il are frivolous or seek monetary relief against an immune defendant,
Dawkins’sapplication for leave to proce@uforma pauperiss granted.

B. Dawkins’s Motion forAttorney Assistance

As noted above, when ruling on Dawkins’s motion for attorney assistance this court must
consider: (1) whether Dawkins hasmédde a reasonable attempt to obtain counsel or been
effectively precluded from doing so” and, (2) “given thdidifity of the case, dogPawkins]
appear competent to litigate it himsélfPruitt, 503 F.3d at 65%5. In this case, Dawkins
reports that he has attempted to engage the services of three diffenem@ysaitbut he has been
unable to do so due to his lack of funds. (Dkt. No. 3,) The court finds that Dawkins has
made aprima facieshowing of reasonable efforts to obtain counsel. In reviewing Dawkins’s
ability to litigate his claims, the court considers Dawkins’s “literacy, commtiarcaskills,
educational level, and litigation experiencePruitt, 503 F.3d at 655.Dawkinsrepors in his
motion for attorney asistance that he is a college gradud&t. No. 5, { 5), and his filings with
the court suggest a degree of proficiency with written mater@ésvkins’s Complaint is cogent
and well organized, and reflects a general understanding of the law, desgdaetttieat the
majority of Dawkins’s claims have been dismisséd.this point in the litigation, Dawkins has
done well representing himseliThe court does not believe that Dawkins’s remaining breach of

contract claims agnstAMC, Litton, and Deutsche Bank will be especially difficult to litigate,



as they are anticipated to largely involve the production and analysis @waddcuments. The
court therefore denies Dawkins’s motion for attorney assistance at this pdh# litigation.
Dawkins is granted leave to file an amended motion for attorney assistance shocésdhe
proceed to a point where he feels he is no longer competent to litigate his elagrtbe court
will evaluate the amended motion in light of a®yevant change in circumstance&ny such
amended motion should include the specific nature of Dawkins’s former field obymght, as
well as the name of the college Dawkins attended and the specific degree he earned.

CONCLUSION

For the reasons sebrth above, Dawkins’s application for leave to proceedorma
pauperis (Dkt. No. 4), is granted. The Clerk of Court is directed to do@kastvkins's
Complaint without payment of the $400 civil filing fee and to provide the U.S. MarSkealsce
with a @py of theComplaint and a proper form for service dafendants AMC, Litton, and
Deutsche Bank. The Marshal is requested to servEdheplaint and appropriate papers on the
named defendast Pursuant to 28 U.S.C. 8§ 1915(ejB)ii), the courtsua spote dismisses
Counts I, IV, and V, as well as Dawkins’s IIED claim, for failure toestatclaim. Counts | and
Il remain pending,Counts Il and V are dismissed without prejudi@d Count IV and
Dawkins’s IIED claim are dismissed with prejudice. Dawkins is gramede to file an
Amended Complaint on or befol®/11/13allegingamended versions &@ounts Il and Vand
including pending Counts | and Hhould he desire to do so consistent with the analysis set forth
in this opinionandRule 11 of the Federal Rules of Civil Procedufiéde case is set for a report
on status at 9:00 a.m. d®/15/13. Dawkins’s motion for attorney representation, (Dkt. No. 5),

is denied without prejudice at this timén advance of thd0/15/13status hearingpawkins is
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requested to review the information on the “Settlement Assistance Progr&mno fSe Litigants”

that has been made available on the court’s website, www.ilnd.uscourts.gov.

ENTER:

JAMES F. HOLDERMAN
District Judge, United States District Court

Date: September 12, 2013
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