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IN THE UNITED ST ATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SECURITIES AND EXCHANGE )
COMMISSION, )
) Case No. 13-CV-5511
Plaintiff, )
)
VS. ) JudgeloanB. Gottschall
)
ZENERGY INTERNATIONAL, INC., et al., )
)
Defendants. )

MEMORANDUM OPINION & ORDER

Before the court is the SEC’s motion for ad/af monetary remedies and for entry of
final judgments as to Defendants Bosko R. @agiGasich”), Market Ideas, Inc. (“Market
Ideas”), Robert J. Luiten (“Luiten”), Scott Mvilding (“Wilding”), and Skyline Capital
Investments, Inc. (“Skyline C#pl”) (collectively, the “Setihg Defendants”) [ECF No. 87.]

Also before the court is the SEC’s motion for advaf remedies and for entry of final judgments
as to Defendants Diane D. Dalmy (“Dalmy”) aRdnald Martino (“Martino”). [ECF No. 89.]
For the following reasons, the SESGhotions are granted.

. INTRODUCTION

The SEC’s Complaint alleges that the BegtDefendants, Martino, and Dalmy devised
and implemented a “pump-and-dump” scheme invg\the stock of Zenergypternational, Inc.
(“Zenergy”)! [Complaint, ECF No. 1.] The SEC’s @plaint generally seeks two categories of
relief against the defendantsjunctions and monetary remedieSoon after the SEC filed its

Complaint, the Settling Defendants entered into “bifurcated” settlements, by which they

! The facts in this case are more thaghly addressed in this court's September 30, 2015 Order granting partial
summary judgment in favor of the SEC against Dalmy. [9/30/15 Order, pp. 2-8, ECF No. 84.]
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consented to the injunctivelief sought by the SE€ Pursuant to those settlement agreements,
the Court entered partial carg judgments (“Consent Judgn&h imposing the injunctive

relief sought by the SEC. In addition to emgrinjunctive relief, the Consent Judgments also
provide a mechanism for resolving, by motion, th&€SEemaining claims for monetary relief.
As a result, the SEC has filed the instarotion for monetary relief—disgorgement,
prejudgment interesand civil penalties.

Specifically, the Consent Judgments sthte the Settling Defendants “shall pay ...
disgorgement of ill-gotten gains and pre-judgment interest thereon; [and] the amount of the
disgorgement shall be determined by ¢bart upon motion of #gnCommission[.]” £ee, e.q.,
Memo. of Law in Supp. of Mot. for Award Agast Settling Defs., Ex. 5 8 VI, ECF No. 88-6.]
With respect to civil penalties, the Consamidments for Gasich and iten provide that “the
Court shall determine whether a civil penaltyis.appropriate and, if so, the amount of the
penalty.” |d., Ex. 5 8 VI; Ex. 7 8§ V.] The Consentdgment for Wilding ad Skyline Capital,
however, provides that they “shall pay ... ailgbenalty” in an amount “determined by the
Court.” [Id., Ex. 6 8§ lll (emphasis added).] The CensJudgments further provide that, in
connection with the SEC’s motion: (a) thetfieg Defendants are “praatied from arguing that
they did not violate the feddrsecurities laws as alleged in the Complaint” and (b) “the
allegations of the Complaint shall be accdme and deemed true by the Courtd.][

Accordingly, the only issues remaining for ttaurt to decide with respect to the Settling

Defendants are the amounts of disgorgemesjuggment interest and civil penalties to be

2 Individual Consents signed by the Settling Defendants: Gasich and Market Ideas [ECF No. 4-1]; Wilding and
Skyline Capital [ECF No. 8.]; Luiten [ECF No. 26.].

3 Consent Judgments by the Settling Defendants: Gasich and Market Ideas [ECF No. 11.]; Wilding and Skyline
Capital [ECF No. 12]; Luiten [ECF No. 32].



imposed. In making this determination, the toull accept as true thallegations in the
Complaint.

The SEC has also filed its motion for mtarg relief against Defendants Martino and
Dalmy. On September 30, 2015, in separate ortleeourt granted the SEC’s partial motions
for summary judgment against Defendants tivar[9/30/15 Order, ECF No. 85] and Dalmy
[9/30/15 Order, ECF No. 84]. The SEC alleges Mattino and Dalmy werparticipants in the
“pump-and-dump” scheme involving the stockZaeinergy. In its September 30, 2015 orders, the
court held Dalmy, a securities lawyer, liable Yavlating the registration requirements of Section
5 of the Securities Act of 1933 (“SecuritiestAcboth by selling her own Zenergy stock and by
writing false attorney opinion letters, which enabfeimerous other scheme participants to sell
their Zenergy stock. In a separateler, the court also found Med liable for violating Section
17(b) of the Securities Act by faig to disclose the compensatioa was promised or received
for publicly touting Zenergy’s stock.

The SEC now seeks an Order imposing remedies for the violations of Martino and Dalmy
and for entry of final judgment. Specificalthe SEC requests an Ordé) holding Martino and
Dalmy liable for disgorgement of their ill-gott@ains; (2) awarding pjudgment interest; and
(3) imposing civil penalties. In addition to maaey relief, the SEC also seeks to permanently
enjoin Martino and Dalmy from engaging in condilnzt violates the federal securities laws and
also seeks to bar Martino andIBD& from penny stocks. Despitiee fact that Martino did not
settle with the SEC, he did not respond toSE£’s motion for remedies and final judgment.
Accordingly, there is no evidence to rebut theems SEC for monetargnd injunctive as to
Martino. SE.C. v. Cook, 2015 WL 5022152, at *27 (S.Dnd. Aug. 24, 2015) (“We note that

[Defendant] has interposed nspense or other objectionttee SEC’s request for permanent



injunction.”). Dalmy, however, has respondedhe SEC’s motion for monetary and injunctive
relief.
.  THE SEC'S COMPLAINT

As noted, the facts of this case are mbogdughly laid out in this court’s September 30,
2015 Order granting partial summary judgment wrofaof the SEC against Dalmy. Therefore,
the court will assume familiarity with the factslowever, in the interestf identifying each of
the parties at issue in this ordétre court will briefly recite the fastas laid out in the Complaint.
Zenergy was founded by Gasich, Luiten, and a {ndon who died before the events giving
rise to this case. [Complairff] 20, 21, ECF No. 1.] Luiten was Zenergy’'s Chairman and CEO
and managed its day-to-day operations. GakioWever, participated in the management of
Zenergy as a controlling sharetiet and pursuant to consulting@gments. Luiten and Gasich
were the only two individuals operating Zenerghd.][ According to the SEC, Zenergy had no
revenue or income, nor any assets of conseguand it did not observe corporate formalities.
[1d. 722

In late 2008, Zenergy decided to merge vaithublicly traded sl entity to access
publicly traded stock. I§l. T 24.] In early 2009, Gasich identified Paradigm for this purpose.
[Id.] Atthe time, Paradigm purported toibehe unrelated busise of selling handheld
metal detectors and had aperations or assetsld[ { 25.] Gasich handled the merger
negotiations for Zenergy, and Witd) negotiated for Paradigmld[  26.] Wilding, a stock
promoter, was previously ordered by the SEC to cease and desist from violating the federal
securities laws prohibiting the saléunregisteredecurities. Id. 1 14.] Zenergy and Paradigm
entered into a share exchange agreement, vilyeZenergy would be merged into Paradigm.

Through this “reverse merger,” Zenergy’s salders assumed cooit of Paradigm. Id. T 32.]



In connection with tla reverse merger, Gasich, togetiwvéh Wilding and others, planned
to distribute 300 million shares of purportedly wsireted stock to Gasich’s family and friends,
promoters and touters, anslsaciates of Paradigm.ld[ 1 34.] As partial consideration for the
merger, Paradigm agreed to assume $30,000rofectible debt purportedly owed by Zenergy.
[Id. § 35.] Gasich agreed to assign portions efdébt, which the assignees would then convert
into shares to be sold in cawtion with a promotional campaighd] § 36.]

To memorialize the supposed convertiblbtd&asich prepared a backdated convertible
note. [d. § 37.] On May 17, 2009, pursuant to Gasicbguest, Defendant Diane Dalmy sent
Gasich a template for a “stdard convertible note.”ld.] On May 27, 2009, Gasich returned to
Dalmy an executed note that followed Dalmy’s templaltd.] [Days after the share exchange
agreement was signed, Gasich assigned portiothe afonvertible debt to his family and friends,
promoters, associates of Paradigm, and Dalthgf ashom immediately exercised the option to
convert the debt into shes of Paradigm stockld. § 39.] From June 19 to 23, 2009,
Paradigm—Zenergy’s predecessor entity—issuedndillibn shares to Gasich’s assigneek. [

1 40.] Wilding, through his company Skyli@apital, received 38 million sharedd.] The
Zenergy stock received by Gasglssignees was designatedestricted and could not be
freely sold to the public.Idl.  134.] To get the restrioth removed, Dalmy prepared and
submitted to transfer agents numerous attorn@yi@pletters that falsely represented that the
assignees’ Zenergy stock, including her owareh, could be reissued and sold without
restriction pursuant to Rule44 under the Securities Actld] 1 137-54.]

From June 2009 to August 2009, Zenergg Raradigm issued a number of press
releases designed to generaterggein Zenergy securitiesld[ 1 47.] These press releases were

initiated by Gasich, who reviewed, edit@pproved, and distributed thenhd. [ 48.] Luiten



also reviewed and approved all oang all of the press releasedd.] In several of these press
releases, Gasich and Luiten misrepreseatamitted material facts about Zenergid. [l 49.]

In early September 2009, OTC Markétsrmerly Pink OTC Markets Group, Inc.)
identified Zenergy’s securities with a caveatpeon label and blocked quotations of Zenergy
until Zenergy submitted a disclosure statenmamtaining information about its ownership,
operations, and financial conditionld[{ 81.] On or about September 15, 2009, Zenergy posted
to the OTC Markets website an information aigtlosure statement (the “Statement’d.

82.] The Statement was drafted, revidwand approved by Luiten and Gasichd. {] 83.]
Zenergy’s Statement contained numerous misstatements and omidsioh84.] Among other
things, the Statement misrepresented or omitietisclose material information about the
control of Zenergy, as well as its operations and assets. Because the Statement did not contain
any financial statements, OTC Markets refusech@nge or remove the caveat emptor label.
Accordingly, on or about October 21, 2009n2egy posted financial statements dated
September 30, 2009 as a supplement to the Stateniénf. 92.] These financial statements
were prepared and approved by Gasich and Luitehy P3.] The financial statements,
however, contained several maddlgi false statements and @wions designed to give Zenergy
the appearance of legitimacyld.[19 94, 95.] After the financigtatements were posted on the
OTC Markets website, OTC Markets removed tlaveat emptor labahd replaced it with a
“limited information” emblem. Id. 9 100.]

With the removal of the caveat emptor laligasich and Luiten caused Zenergy to issue
another series releases designeidflate the price of Zenergystock. Gasich also coordinated

waves of touting activity inannection with Zenergy’s presdeases. Wilding retained a



number of touters, includingdRald Martino, to publicly prometZenergy in emails, on message
boards, and newsletters.

In total, the Gasich assignees andrttrainsferees obtained trading profits of
approximately $4.4 million of their sales of thgsigned shares into the public markéd. §

155.] No registration statement was filed oeffect for any of the transactions during the
relevant time period. As detailed below, #ettling Defendants, Martino, and Dalmy profited
from this illegal scheme.
II. THE SEC’'S REQUEST FOR RELIEF
A. Disgorgement and Prejudgment Interest

The SEC seeks disgorgement and an assessment of prejudgment interest from the Settling
Defendants, Martino, and Dalmy. As notdte Settling Defendants and Martino have
interposed no specific resp@ngr objection to the SEQ'squest for disgorgement and
prejudgment interest.

“Disgorgement is a form of restitution 8EC v. Lipson, 278 F.3d 656, 662—63 (7th Cir.
2002). The authority of a federal court to ordezgorgement in an SEC enforcement action is
well-established.Seg, e.g., SEC v. Patel, 61 F.3d 137, 13940 (2d Cir. 199SEC v. First City
Fin. Corp., 890 F.2d 1215, 1229-30 (D.C. Cir. 1989)pu@s have broad discretion in
determining whether to order disgorgement, imnchlculating the amount of disgorgement.

SEC V. First Jersey Sec., Inc., 101 F.3d 1450, 1474-75 (2d Cir. 1996). The amount ordered need
only be a “reasonable approximation” of pt®fcausally connected” to the wrongdoinBatel,
61 F.3d at 139. Any risk of uncertainty inadating disgorgement falls on the defendants

whose conduct created the uncertaige Id. at 140.



The court agrees with the SEC that thel®gtDefendants, Mantio, and Dalmy must be
required to disgorge the ill-gotten gains of their fraud, to wit, the amounts they made selling
Zenergy shares on the open market and to grivaestors while misrepresenting the company.
No hearing is necessary before deciding #ssi¢ because the existing record is sufficient to
permit an accurate calculation of this@amt, plus prejudgment interest there&ee, e.g.,

United Statesv. Di Mucci, 879 F.2d 1488, 1497 (7th Cir. 1989) (hearing on damages
unnecessary if figure can be asamed from definite figures contained in the documentary
evidence or in detailed affidavitsShavers, 2014 WL 4652121, at *10-11 (ordering
disgorgement without a hearibgsed on summary judgment regordhe declaration of the
SEC's staff accountant, Timothy T. Tatmampports a calculation of the amount of
disgorgement and prejudgment interest, withmcessity of an édentiary hearing. ee Memo.

of Law in Supp. of Mot. for Award Against 8kng Defs., Tatman Declaration, Ex. 11, ECF No.
88-12; Memo of Law in Supp. of Mot. féxward Against Martino and Dalmy, Tatman
Declaration, Ex. 162CF No. 90-17.]

Courts have “wide discretioni awarding prejudgment intese which helps assure that
defendants do not profit from their frau8EC v. Lauer, 478 Fed. Appx. 550, 557 (11th Cir.
2012);see SEC v. Sargent, 329 F.3d 34, 40 (1st Cir. 2003) (“Prejudgment interest, like
disgorgement, prevents a defendain profiting from his securigis violations.”). Prejudgment
interest is appropriate on disgorgemamounts based on the IRS underpayment 1S&EE v.
Koenig, 532 F.Supp.2d 987, 995 (N.D. Ill. 2007). The pdgiment interest figures cited below
were calculated in accordance with the delinqt@x rate establishday the IRS, 26 U.S.C. §
6621(a)(2), and were assessed on a quarterly lialisying the date of each defendants’ last

receipt of ill-gotten gains.



The court therefore orders,del on the undisputed evidehead the IRS underpayment
rate, the following:

e Bosko R. Gasich disgorge, jointipa severally with Market Ideas, the
amount of $633,518 in profits, and $79,732.37 in prejudgment interest,
derived from the sales of Zenerggdt. [Complaint T 159, ECF No. 1,
Tatman Declaration 1 7, 8, Ex. 11, ECF No. 88-12.]

e Scott H. Wilding disgorge, jointly angkverally with Skyline Capital, the
amount of $1,331,365 in profitsné $192,778,45 in prejudgment interest,
derived from the sales of Zenerggdt. [Complaint § 155, ECF No. 1,
Tatman Declaration § 10, Ex. 11, ECF No. 88-12.]

e Robert Luiten disgorge the amowft$11,800 in profits and $1,709.51 in
prejudgment interest from the salesZzehergy stock. [Tatman Declaration 11
11, 12, Ex. 11, ECF No. 88-12.]

e Ronald Martino disgorge the amount of $22,993 in profits and $4,428.78 in
prejudgment interest from the salesaofl payment for touting Zenergy stock.
[Tatman Declaration 11 20, Ex. 16, ECF No. 90-17.]

e Dalmy disgorge the amount of $43,995 in profits and $9,877.11 in
prejudgment interest from the salesZehergy stock. [Tatman Declaration
8, Ex. 16, ECF No. 90-17.]

B. Civil Penalties
The SEC requests that the Court also irepasgbstantial civil penalties against the
Settling Defendants, Martino, and Dalmy. As wiitle disgorgement and prejudgment interest
requests by the SEC, the Settling Defendantdvantino did not respond to this request for

imposition of a civil penalty. Dalmy filedr@sponse in opposition to the SEC’s motion and

* Dalmy does not object to the disgorgement of $43,995 but does object to the prejldtgresttamount of
$9,877.11. Dalmy claims that prejudgment interest igustified because she “kept the sale proceeds in an account
since 2010” where the “funds hakemained earning almost no interest,fadad that she did not spend the funds.
[Dalmy Resp., p. 13, ECF No. 99.] However, Dalmy admits in her response to the SEC’s Rule 56.1 Statement of
Facts that she used the Zenergy stock sale proceeds for her personal expenses. [Memo of Law M&ufip. of
Award Against Martino and Dalmy, Ex. 3, 80, ECF No. 90-4.] Further, the purpomtedigterest earned in

Dalmy’s account is not supported by any evidence. Theretioe court will rely on the SEC'’s prejudgment interest
calculations.



requests that the court impose a penalty nagréaan $7,500, the maximum tier one penalty, as
described below.

The Securities and Exchange Act authorizetridt courts to award a civil penalty in
SEC enforcement caseSee 15 U.S.C. 88 77t(d), 78u(d)(3A civil penalty serves to punish
and deter wrongdoers because disgorgement ‘famagsult in any actual economic penalty or
act as financial disincentive emgage in securities fraudSEC v. Moran, 944 F.Supp. 286, 296
(S.D. N.Y. 1996) (quotigp H.R.Rep. No. 101-616 (1990)).

The Securities and Exchange Act createsdlpenalty “tiers” based on a defendant's
culpability and the extent of the harm reswdtirom the violation. 15 U.S.C. 88 77t(d), 78u(d)
(3). Tier one penalties are limited to $7,500dmatural person oréhgross amount of the
pecuniary gain. Second tier penalties aretéd to $75,000 for a natural person or the gross
amount of the pecuniary gainéare appropriate in case“tfaud, deceit, maipulation, or
deliberate or reckless disregard of a regulatory requiremésht. The third (and highest) tier is
reserved for conduct that (1) involves fraddgeit, or manipulation, and (2) resulted in
substantial losses (or created a n$lsuch losses) to otherkd. 88 78u(d)(3)(B)(ii). For natural
persons, the maximum third-tier péyeor “each such violation” dimg the relevant time is set
at the greater of $150,000 oetlgross amount of pecuniary gain” to such perdoin.17 C.F.R.
§ 201.1004. With regard to gross pecuniary damany courts have imposed a single penalty
eqgual to the amount of disgorgemenge SEC v. Graulich, 2013 WL 3146862, at *7 (D. N.J.
June 19, 2013) (citing cases). The exact amouthteopenalty is for the Court’s discretiofee,
e.g., 15 U.S.C. § 78u(d)(3)(B)(i) (stating that tbaurt shall determine the amount of penalties

“in light of the facts ad circumstances”).



In determining what the penalties shouldthe, court should consider the following: (1)
the seriousness of the violatiol(8) the defendant’s scienter;) (e repeated nature of the
violations; (4) whether the defendant has admhitteongdoing; (5) the losses or risk of losses
caused by the conduct; (6) any cooperation provideshforcement authorities; and (7) ability to
pay. See SEC v. Rooney, 2014 WL 3500301, at *3 (N.D. Ill. July 14, 201&¢C v. Church
Extension of the Church of God, Inc., 429 F. Supp. 2d 1045, 1050-51 (S.D. Ind. 2005).

Following the statutory language, courts hassessed penalties opex violation basis,
such that each separate instance of miscondattrs in the computatiasf the dollar amount of
the fine. See, e.g., SEC v. Colonial Inv. Mgmt. LLC, 659 F. Supp. 2d 467, 503 (S.D.N.Y. 2009)
(court found 18 violations of same regulatenmd imposed penalty of 18 times the statutory
penalty amount)SEC v. Coates, 137 F. Supp. 2d 413, 430 (S.D.N.Y. 2001) (court calculated
penalty by multiplying number of misresentations by statutory penalty amouSBC v.

Kenton Capital, Ltd., 69 F. Supp. 2d 1, 17 n.15 (D.D.C. 1998)ui¢ assessed third-tier penalty
of $1.2 million by multiplying maximum statutppenalty amount ($100,000 at the time) by
number of defrauded westors (twelve)).

Courts also have exercised their disometio impose penalties in amounts equal to the
gross pecuniary gain of the defendant@e, e.g., SEC v. Locke Capital Mgnt., Inc., 794 F.
Supp. 2d 355, 371 (D.R.I. 2011) (court found multgitutory violations and imposed penalty
equal to pecuniary gain of nearly $1.8 millioBEC v. Haligiannis, 470 F. Supp. 2d 373, 386
(S.D.N.Y 2007) (court imposed penadtgual to $15 million of ill-gotten gainsyEC v. Invest
Better 2001, 2005 WL 2385452, at *5 (S.D.N.Y. May 4, 20dbydering civil penalty equal to
disgorgement amount because numbefiations difficult to determine).

i. Gasich



The SEC requests that substantial pesalie imposed on Gasich because of his
“egregious” conduct. Gasich, along with Wildirggchestrated and implemented the pump-and-
dump scheme that defrauded innocent investat of more than $4 million. The SEC has
offered evidence that Gasich assisted intohgfand issuing numerodalse press releases
designed to inflate the price denergy’s largely worthlessagtk, which he and his assignees
then dumped on innocent investors. The SE@es that Gasich’s conduct was fraudulent,
deceitful, and manipulative, and resultedGasich’s gain of more than $600,000. [Tatman
Declaration 11 7, Ex. LECF No. 88-12.] Further, the SH@s sufficiently proven that Gasich
acted with scienter and that his scheme spdorer six months, involvedumerous illegal acts,
and resulted in multiple violations of federatsrities laws. Moreover, there is no evidence of
Gasich’s inability to pay a civil penalty.

Although not explicitly argued in its mof, the allegations in the SEC’s memorandum
and the legal authority cited therein direct the ttwmpose a third-tier civil penalty. The court
finds that a penalty equal to theogs amount of gain—$633,8—is appropriateSEC v. Seven
Palm Investments, LLC, 2014 WL 1292377, at *3 (N.D. Ill. Ma31, 2014) (Finding that a third-
tier penalty was justified based tre egregious nature of Defendar#ctions and the fact that
Defendant was the “central player” in the neisduct and profited in a large way.”)

i.  Wilding and Skyline Capital®

Along with Gasich, Wilding played a key role in the scheme that defrauded investors of
over $4 million. This is underscored by the fact that Wilding profited more than anyone from the
fraud. Gasich and Wilding were the drivingdes behind the reverseerger between Zenergy

and Paradigm that gave birth to the fraudussieme. In addition, Wilding helped Gasich

® The Consent Judgment entered against Wilding and Skyline Capital provides they “shaihpggnd
severally,” disgorgement, prejudgment interest, and a civil penafge flemo. of Law in Supp. of Mot. for Award
Against Settling Defs., Consent Judgment, Ex. 6, ECF No. 88-7 (emphasis added).]



coordinate the promotional campaign that artificiatifated the price of Zenergy’s stock, in part
by hiring all of the touters whpublished glowing (and false) postsout Zenergy’s stock. The
SEC has also submitted evidence that Wildingaetith scienter, is an experienced stock
promoter, and has previously been sanctidnethe SEC for participating in unregistered
offerings. The SEC states that Wilding is adedst securities violatowho not only violated
Section 5 of the Securities Act, but also ateld the SEC’s prior cease-and-desist ordgse |
Memo. of Law in Supp. of Mot. for Award Agast Settling Defs., p. L&ECF No. 88.] Like
Gasich, the SEC argues that Wilding is deseruirighe most severe civil penalty” the court
will permit. [Id.] For the same reasons detailed above, the court finda tmat penalty
equaling Wilding’s gross amount of gain—$1,331,365agpropriate. This is especially true
given Wilding’'s repeated violations of the Setieg Act and of the SEC'’s prior cease-and-desist
order. A severe penalty is reced in order to both punish and deter Wilding (and others) from
engaging in these acts in the future.
iii.  Luiten

Although Luiten is a founder of Bergy, the record demonstatthat his activities in
furthering the scheme and his profits from the sehare far less than his cohorts. Nevertheless,
Luiten reviewed and approved Zenergy's falsespmeleases and false disclosure statement.
Luiten’s actions, and inactions as corporate offeoed director of Zenergy, contributed to the
losses suffered by investors. Therefore, thartcfinds that a tier one penalty of $7,500 is
appropriate.

iv.  Martino
The unrefuted evidence submitted by the SE@alestrates that Martino touted Zenergy

stock on message boards with the intention imirtly up the company’s stock. Martino did so



without disclosing that he wasibhg compensated for his toutiagtivities. Maeover, Martino
lied to the SEC regarding the number of pb&tsnade during the levant time period.
Although he claimed to have made only threstpoMartino in facposted dozens of times.
Under the circumstances, the ddumds that a civil penaltyqualing his ill-gotten gains of
$22,993 is appropriate.

v. Dalmy

The SEC argues that Dalmy is a “pervasifferaer” who, in this case alone, committed
at least eleven separate violations of #eusities laws. Dalmy, on éother hand, argues that
her “only transgression was opiniirgcorrectly that the sharesiasue did not need registration.
The public does not need protection from thgDalmy Resp. in @p. p. 9, ECF No. 99.]

As noted in its order on September 15, 2016¢thet is unaccustomed to deciding issues
like scienter and good faith withoathearing. Therefer the court reservesling on the SEC’s
motion for civil penalties against Dalmy untihaaring on the matter is conducted. A status
hearing is set for September 28, 2016 at 9:30ia.order to schedule avidentiary hearing to
resolve this issue.

C. Permanent Injunction

The Securities and Exchange Act authorizetridt courts to grant injunctive relief in
SEC enforcement cases. 15 U.S.C. 88 77t(h)(dj8Permanent injunctions are “primarily
intended to protect the investipgblic from future misconduct.’SEC v. Youmans, 729 F.2d
413, 415 (6th Cir. 1984). To obtain permaneptrintive relief once aiolation has been
demonstrated, the SEC “need only show thaitetlis a reasonable likelihood of future
violations.” SEC v. Holschuh, 694 F.2d 130, 144 (7th Cir. 1982)0@ts must assess the totality

of the circumstances in determining the likelidad future violations, and should consider: (1)



the gravity of harm caused by the offense; (2)etktent of the defendant's participation and his
degree of scienter; (3) tl®olated or recurrent nature of timéraction and the likelihood that the
defendant's customary business activities migainaigvolve him in suclransactions; (4) the
defendant's recognition of his own culpabilitydgh) the sincerity of his assurances against
future violations.!d.

Injunctive relief against Martino is appropriate her&he violations that occurred in the
instant case are not minor. Moxer, Martino fails to recognize the gravity of his misconduct.
It is clear that Martino lied und®ath regarding the extent ofHbuting activities. A permanent
injunction prohibiting Martino from future violations of fedesacurities laws is appropriate
here, especially consideringetpossibility, indeed, the likédood of future violationsCook,

2015 WL 5022152 at *27 (citin§havers, 2014 WL 4652121 at *10).

Like the civil penalty that the SEC seeks agaDalmy, this issue Wibe resolved once a

hearing is conducted.
D. Penny Stock Bar

The Securities and Exchange Act also autlesrdistrict court$o impose a penny-stock
bar “against any person participating in, ortheg time of the alleged misconduct, who was
participating in, an offering of penny stock.” WsS.C. 88 77t(g), 78u(d)(6). A “penny stock” is
an equity security bearing a pgiof less than five dollars exmteas provided in 17 C.F.R. §
240.3a51-1. The SEC represents that the Zenergy stock meets the definition of “penny stock”
under those provisions and thef®edants offer no response.

The factors for a penny stock bar are similathtuse for an injunction. In determining
whether a defendant should be permanently enjdoredolations of the securities laws, courts

consider a number of non-exdiss, interrelated factors, whighclude: (1) the “egregiousness”

® Again, the court notes that Martino has not responded to the SEC’s motion.



of the underlying securities law violation; (2) @her the defendant is a “repeat offender”; (3)

the defendant's role or position when he gegan the securitidaw violation; (4) the

defendant's degree of scienter; (5) the defendacisomic stake in thaolation; and (6) the
reasonable likelihood that misconduct will recsC v. Benger, 64 F.Supp.3d 1136, 1138-39
(N.D. lll. 2014)(citing SE.C. v. Patel, 61 F.3d 137, 141 (2nd Cir. 1995)). For the reasons stated
above, the court finds that a penny stock bapgropriate for Mamo. Again, the court

reserves ruling on a penny stock bar against Dalmy until after a hearing is conducted.

IV.  CONCLUSION

For the reasons stated above, the SEC’s motions for award of remedies and entry of final
judgments [87] [89] are granted in part. Atsis hearing is scheduled for September 28, 2016 in

order to set an evidentiary hearirgggarding Dalmy’s scienter.

Date: September 20, 2016 Is/
dan B. Gottschall
Lhited States District Judge




