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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SCOTT CUNNINGHAM, )
ANDREW HOLZMANN, and )
TROY LOWN, individually and on )
behalf of all other similarly situated,

Plaintiffs,

UNITED AIRLINES, INC. and

)
)
)
)
V. ) No. 13C 5522
))
AIR LINE PILOTS ASSOCIATION, )

)

)

Defendant.

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, District Judge:

On February 2, 2013, plaintiffs Scott Cunningham, Andrew Holzmann, and Timyn
(collectively “Plaintiffs”), on behalf of themselves and all other similarly situated individuals,
filed their threecount Amended Class Action Complaint (Dkt. No. 2, “Am. Caijpih the
Eastern District of Missouagainst defendants United Airliselnc. (“United’) andthe Air Line
Pilots Association (“ALPA”) (collectively “Defendants™) Plaintiffs’ Amended Complaint
allegesclaims for breach of contrgdbreach of duty of fair representation, and complicity in
breach of duty of fair representatiarising out of the October 1, 2010 merger afited Air
Lines, Inc.(“pre-merger United”)and Continental Airline§‘Continental”) On August 2, 2013,
the case wasansferred tahis court. (Dkt. No. 29.)

Pending before the court are ALBAmMotionto dismiss(Dkt. No. 39) and Uhited s
motion to dsmiss (Dkt. No. 42), both of which argue that ithcourt lacks jurisdiction over

Plaintiffs’ claims because theraise only “minor disputes” subject to mandatory arbitration
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under the Railway Labor Act, 45 U.S.C. 88 18tlseq(“RLA”"). For the reasons stated in this
order, the court grants Defendants’ motions to dismiss.

BACKGROUND

When ruling on a motion to dismiss, @urt must acceptas true all welbleaded
allegations in the complaint, drawing all reasonable inferences in favor of thefiplaCole v.
Milwaukee Area Tech. Coll. Dis634 F.3d 901, 903 (7th Cir. 2011) (quotihgstice v. Town of
Cicerg 577 F.3d 768, 771 (7th Cir. 2009)). Accordingly, thosirt accepts the allegations in
Plaintiffs Amended Class Action Complamtas true in articulatinghe relevant background
facts below.

On October 1, 2010, pmerger Unitedacquired Continental in what was termed a
“mergerof equals.” (Am. Compl. 1 B.In March 2012, Witedceased operatingontinental as a
separate airline.lq.)

ALPA is an international pilot union, representing nearly 51,000 pilots at 35 airlines in
the United States and Canadé#d. {[31.) ALPA is the certified collective bargaining agent for
all of Uniteds pilots, including Plaintiffs. I1¢. 1 9.) ALPA’s organizational structure includes a
governing body called the “Master Executive Council” (“MEC”) for each AuRpresented
airline, with eachndividual MEC responsible for carrying out ALPRbusiness at that particular
airline. (d. §33.) Prior to the merger, ALPA represented the pilots of po#fmerger United
and Continental through sa@ate MECs elected by each airlseilots (Id. { 34.) After the
merger, ALPA continued to represent the pilots of the merged airline througgpdsate legacy
premergerUnited and Continental MECsId( { 35.)

In December 2012, nitedand ALPA entered into a new collective bargaining agreement

that governs the pay and work ruleslfited s pilots known as the “United Pilot Agreement”



(“UPA").Y (1d. 1 9.) The UPA was jointly negotiated by committees from the lega®ymerger
United and Continental MECs. Id( § 36.) Under theJPA, a pilots hourly pay rate is
determined by three basic factors: (1) his or her “longevity;” (2) his or hkr(@aptain or First
Officer); and (3) the type of aircraft he or she fliekl. {22.) A pilot's pay longevity, in turns
determined by the date he gite was “hired as a Pilot” gre-mergerUAL or Continental, and
includes time while he or she was furloughed from either airlifek. 1@€3.) For pay purposes,
longevity is capped at 12 years underth®A. (Id.) TheUPA was made effective on Decembe
15, 2012, with pay provisions made retroactive to December 1, 2L} Z1.)

Although each of thePlaintiffs longevity exceeds 12 years,nited has giveneach
Plaintiff and purported @as$ membercredit for only 4 years and 7 months lofigevity for
purposes of determining their paygpecifically,from May 7, 2008 through December 1, 2612
beginning December 1, 2012Id. {1 10, 25.)United did so at the insistence of the Continental

MEC, to the detriment of the Class and in favor ofjtimor legacy Continental pilots, the most

! United and ALPA have both attached the United Pilot Agreement as an éahlir pending
motions to dismiss. SeeDkt. Nos. 45, Ex. 2; 46, Ex6-9.) Because this contract is central to
Plaintiffs’ claims and is explicitly referred to in Plaintifi@mended Class Action Complaint, the
court may rely on it without converting to a motion for summary judgm®atBurke v. 401 N.
Wabash Venture, LLLZ14 F.3d 501, 505 (7th Cir. 2013) (“Documents attached to a motion to
dismiss are considered part oéthleadings if they are referred to in the plaintiff's complaint and
are central to his claim.”)

2 Plaintiffs have soughto bring this action on behalf of 470 other similarly situatetted
pilots, and have proposed the following class definition:

All persons employed as pilots by United and/or Continental on or after
December 1, 2012 who were initially hired [pye-merger] Unitedoefore May 6,
2008, were furloughed bjpre-merger] Unitedafter May 6, 2008, and were
subsequently hired by Continental andfpre-merger] United after October 1,
2010.

(Am. Compl. 11 10, 13.his court has not yet ruled on the appropriateness of class certification
in this case, but uses the term “Class” to refer to the proposed class defined above.
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junior of which were hired in May 2008.Id( 1 39.) United and ALPAs agreement in this
regard is evidenced in a side “Letter of Agreement” identified as “LOA 25" exhiato between
United and ALPA as part adhe UPA, paragraph 4 of which provides as follows:
Upon date of signing [thelPA], any pilot who is, or previously was, furloughed
and whose accrued pay longevity is less than that of pilots hired on or before
5/6/08 shall receive additional pay longewtgdit for time spent on furlough, but
only to the extent that such credit does not provide a pay longevity date prior to
5/7108.
(Id. 1 40.) Plaintiffs allege thathis agreement has causeditddto undefpay Plaintiffs and the
Classmembers since Dember 1, 2012.1d. 1 45.)
Plaintiffs allege in Count 1 thatriteds actionsin reducing Raintiffs’ and the Class
members longevity to only 4 years and 7 months violates the express terms OPie (Id.
1 26.) Plaintiffs allege in Count 2 that ALPA breached its duty to fairly repredamitifs and
the Clasq(1) by entering into paragraph 4 of LOA 25 and (2) by agreeing that its provisions
apply to Plaintiffs and the Class to reduce their longevityratteldto 4 years and 7 monthgld.
1 47.) Plaintiffs allege in Count 3 thatrited “colluded with ALPA” in entering into paragraph
4 of LOA 25 and in agreeing to the above interpretation of paragraph 4 of LOAR28rderto

secure ALPAs approval” of theaJPA. (Id.  51.)

LEGAL STANDARD

As stated earlierunder the Federal Rules of Civil Procedure, when decidirigule
12(b)(6) motion, the court “construe[s] the . . . [clomplaint in the light most favotable
Plaintiff, accepting as true all wagtleaced facts and drawing all possible inferences in his
favor.” Cole 634 F.3d at 903A complaint need contain only “a short and plain statement of the

claim showing that the pleader is entitled to relidféd. R. Civ. P. 8(a)(2).



However, the complaimust “give the defendant fair notice of what the . . . claim is and
the grounds upon which it restsBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quoting
Conley v. Gibson355 U.S. 41, 47 (1957)). hdugh “detailed factual allegations” are not
required, “labels and conclusions, and a formulaic recitation of the elements aleaotaction
will not do.” Twombly 550 U.S. at 555.

The complaint must “include sufficient facts state a claim for relief that is plausible on
its face.” Cole 634 F.3dat 903. “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thafethdaat is liable
for the misconduct allegedAshcroft v. Igbal556 U.S. 662, 678 (2009).

ANAL YSIS

1. Count 1 Breach of Contract Against UAL

Again, in Count |, Plaintiffs allege that their longevity for purposes of parmé@tations
exceeds 12 years, but United has only given them credit for 4 years and 7 momh€£o(pl.

1 25.) Accordingo Plaintiffs, this act violates “the express terms of the CBAd. { 26.)
Plaintiffs acknowledge thaount Iraises a “minor dispute” that would usually be considered
“arbitrable” under the RLA. I{. 1 29.)

However, Plaintifé claimthat thiscourt has jurisdiction over its breach of contract claim
since“plaintiffs’ administrative remedy is wholly futile.” Id.) Thearbitration panel “would
consist of one arbitrator selected by United, one selected by ALPAa d@had independent
arbitratof. (Id.) Plaintiffs asserthis remedy “would be a basicallygged’ arbitration”, largely
based on allegations Defendants were colluding to discriminate against RBla{tdiff

Under the RLA, the federal courts’ jurisdiction to resolve disputes pursuant to a

collective bargaining agreement is limitedls a threshold mattefCourts are to sort labor



disputes into two piles, major or minorBhd. of Maint. of Way Emps. v. Atchison, Topeka &
Santa Fe Ry. C01,38 F.3d 635, 638 (7th Cir. 1997)he Supreme Court has stated that “major
disputes” under the RLA relate “to disputes over the formation of collectiveragné® or

efforts to secure them”, “arise where there is no such agreement or whe@uigls to change

the terms of one”, and “therefore the issue is not whether an existing agtemmtrolshe
controversy."Consol. Rail Corp. v. Ry. Labor Exec. AsglA1 U.S. 299, 302 (1989) (quoting
Elgin, Joliet & E. Ry. Corp. v. Burley25 U.S. 711, 723 (1945)). In contrast, “minor disputes”
contemplatéthe existence of a collective agreement already concluded”, where “[t]he dispute
relates [] to the meaning or proper application of a particular provision wétrerefe to a

specific situation or to an omitted cdsed. at 303.

As discussed aboveldmtiffs admit that their breach of contract claim against UAL is
minor. (Am. Compl. 1 29.) Therefore, it is not debatable that Count | would generally be
subject to the exclusive jurisdiction of an arbitral board established under theSeRice v.
Am. Airlines, Inc.288 F.3d 313, 3147th Cir.2002)(“ Arbitral boards established pursuant to
the Railway Labor Act have exclusive jurisdiction to resolve disputes ovepplieation of
collective bargaining agreements in the cabt and airline industries.”).

Plaintiffs set fortha handful of theories for why this court should ignore these mandates
and assert subject matter jurisdiction over Count I in their Opposition to Defshidiations To
Dismiss (Dkt.No. 77,“Opp’'n”.) This court will respond to these theories, and explehy they
must failas a matter of lawn the order Ruintiffs listed them

First, Plaintiffs arge that defendant UAL should be bound toipass the airline
previously asserteih prior litigationand that these positions somehow confer jurisdiction on

this court where Congress has withheld it. (@Qpgt’ 34.) In Santiago v. United Air Lines, Inc.
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No. 11-09109 (N.D. Ill. Dec. 27, 2011), UAL stated that if individuals coundoke the
jurisdiction of a contractually created adjustment board without support of the umdriivould
raise significant practical problems for both unions and carrieBefg Mem. for Summ. J., Dkt.
No. 129, at 234) Additionally, UAL statedhat”contractually-created system boards of
adjustment cannot function without participation of ‘partisan’ members appointed by oimeamai
carrier, and a neutral arbitrator”(d.)

This Court finds Plaintiffsattempt to bind UALto these positions without any further
discussion or legal authority unhelpful. We refusguess what Plaintiffdegal position or
authority, if any, is without the benefit of actual legal analysis and brieRagepecha Ents., Inc. v.
El Matador Spices & Dry Chile$No. 11-2569, 2012 WL 3686776, at *14 (N.D. Ill. Aug. 24,
2012) (“It is well settled in this Circuit thabnclusory and underdevelopadjumentsare
waived.”) (citingPuffer v. Allstate675 F.3d 709, 718 (7th Cir. 20)2)rhatsaid, even assuming
that Defendantsould somehow be bound to these statemaritge current litigationPlaintiffs
subsequent argument defies logic.

As discussed above, Congress has created a statutory schema vesting exbiesivenatter
jurisdiction for RLA minor disputes in an arbitral boarim. Airlines, Inc.288 F.3d at 314.
Plaintiffs citeno authority, nor is this court aware of any, standing for the propo#i@bn
statemergmade in motion practidey a private partylike those rade herdy UAL, could
somehowalter the Congressionally expresgeadsdictional limitsof this @urt.

Additionally, it is particularly disingenuous for Plaintiffs to rely on statements
Defendants made in ttf&antiagocase while failing to acknowledge the conclusions Judge
Fenerman reached, in the very same case, that directly contaaditter argumerlaintiffs set
out. Plaintiffs have arguethat they “obviously lack ALPA’s support in this case” and that

“[flor this reason alone, the Court has jurisdiction of Count(Dppn at 4.) According to
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Plaintiffs, if their Union disagrees with thethgycannot appear before the Board, and this
Court hagurisdiction asthe ory body leftcapable of vindicatintheir rights (Id.) However,
Judge Feinermasndeterminatiorpersuasively discreditd@laintiffs premise that Union
disapproval forestalls employappearances before the Boardantiago v. United Air Lines,
Inc., No. 11-09109, 2013 WL 4501024, at *10-*11 (N.D. Ill. Aug. 22, 2013). There, Judge
Feinermaraffirmed that “an individual employee” “has a right to bring a grievance before an
adjustment board” based on the text of 45 U.S.C. § S&¢also id at *11 (“Nothing in § 184
suggests that the union and employer could agree to place a limitation upon an individual
employeés right to unilaterally seek relief before an adjustment board.”).

The only citation Rintiffs provides to support the contrary posit®Martin v.
American Airlinesinc., 390 F.3d 601, 608 (8th Cir. 2004). HoweVie the ourt in Santiago
this aurt is more persuaded by Third Circuit authgribhat Defendants agrecluded from
decidng, on [their] owni “to bar[Plaintiffs] from bringing []grievancés] to the System Board.
Santiage 2013 WL 4501024, at *11-*14. As both Judge Feinerman and the Third Circuit have

articulated:

Congress intended the RLA’s procedures, particularly the Adjustment
Boards, to be thexclusive means of dealing with minor matters involving
theinterpretation of a collectivieargaining greement and for all aggrieved
employees tdvave access to such procedurigsecessarily follows that an
employer and a union, through a negotiated collettargaining

agreement, cannot deprive a category of employees of access to the
grievance and aitration process. Thus, if the collective bargaining
agreement here is read to deny such access, the relevant clauses, to that
extent, are invalid and unenforceable. Therefore, if the Adjustment Board
wereto refuse to entertain Caprasaclaim (or if URS were to refuse to
participate in the arbitration proceedings), Capraro would be entitled to a
judicial ordercompellingarbitration. Such an order would serve the
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competing policies of ensuring that employees are not left remeditesbs,
that minor disputes are resolved through arbitration rather than litigation

Id. at *11 (quotingCapraro v. United Parcel Service C893 F.2d 328, 336-37 (3cir. 1993)).

Next, Plaintiffs seek to establish jurisdiction for Count | by notivad“courts have
discretion to decide whether to require exhaustion of internal union procedures” dffidiathat
require exhaustion in this case would be an abuse of that discretion.”n(@pg5 (quoting
Arnold v. United Mine Workers of An293 F.3d 977, 979 (7th Cir. 2002PJaintiffs proceed
from this principal and conclusion to the core of their futility argumeld. at 57.) However,
this court will briefly discus$l) the effect othe passage quoted frofnnold on this courand
(2) whether thérnold case actuallgupports the conclusion that a failure to find futility would
be an abuse of discretion.

In Arnold, the Seventh Circugought to minimally impinge on a district casrt
discretion to require exhaustion of intdrremedies in union case¥he Arnold court
recognized that it had “generally been deferential” to a “district @d#cision regarding
whether to excusglaintiffs’ failure to exhaust remedies” in the union contektnold, 293 F.3d
977, at 979. e Seventh Circuit also stated that there is “little reason to substitujedmiment
for the district cours, given the casspecific nature of the decision whether to excuse
exhaustion.”Id. at 980 n.2.Keeping these statements in mindntrary to Plaitiffs’ suggestion,
there is little reason to believe the legal principals articulatédriold somehowcompel a
futility ruling in this case

Nor doArnold s facts suport the conclusion that thi®ert must find futilityhere
Consistent with th@bove principals, the Seventh Circactuallyrejected faintiffs’ futility

argumentsn Arnold, and affirmedhe district cours grant of summary judgment based on a



failure to exhaust internal union remediég. at 980-81. The Seventh Circuit took this step
even though thérnold plaintiffs had alleged that “the uniageneral counsel” had “stated that
the union would fight the plaintiffs ‘to the end”afar more specific allegation potentially
supporting futility than anything found here in the Amended Compléihtat 980.

Finally, Raintiffs hereargue that resort to the System Board would have been futile
for the following reasons: (XALPA has colluded” with UAL “in its discriminatory treatment of
Plaintiffs’; (2) the “Systems Boarcbnsists of two members selected by United and ALPA, and
a fifth neutral member’3) “ALPA, however, is not adverse to United in its discriminatory
treatment of Plaintiffs”; and {4his process is thus “completely rigged against Plaintiffs”
(Oppn at 56.) This murt will first separately discuss Plaintifidlegations of collusion, and
then proceed to analyze the other allegations in conjunction with each other.

The closest Plaintiffs get to pleading collusive action on the part ofisl&ke following.
UAL and ALPA entered into, and interpreted, a sadgeemento their CBAthat reduced
Plaintiffs’ longevity, and UAL consented tbese stepas part of its efforto secure a new CBA
from ALPA. (Am. Compl. 11 50-51.As UAL correctly nots, simple“negotiation between
[an] employer and union is not evidence of collusioAit Wisc. PilotsProtection Comm. v.
Sanderson]l24 F.R.D. 615, 617 (N.D. lll. 19883ge also United Indeplight Officers, Inc. v.
United Air Lines, Inc.756 F.2d 1274, 1282-83 (7th Cir. 1985) (rejecting as “patently fallacious”
the argument that negotiation between a carrier and union “necessarily esitasion”). Thus,
even if Plaintiffs are correct, and UAL did exactly what Plaistidfdmplainof, UAL’s actsdo

not rise to the level of collusion without mote.

% Any attempt by Plaintif to distinguish this case law on the basis of the fact that this is-a side
agreement to the CBA misses the mark. It would make little sense to (1) protectemeent
defendant’s from conclusory allegations of collusion, merely because theyatedjat CE\
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Plaintiff cites Second Circuit authority allegedly standmigthe proposition that
potentialknowledge of a Uniors discrimination against its members m®egh to support a
finding of collusion on the part of UAL. (Opp’n at 14.) However, this court is loath to place an
affirmative obligation on an employer to supervise unions, which are the entitylgroper
entrusted with employees’ interests at the collective bargaining talthee absence of an
extreme factual scenario not present héxestatedn Carroll v. Brotherhood of Railroad
Trainmen 417 F.2d 1025, 1028 (1st Cir. 1968):union must often make godédih tactical
decisions in spite of employee disagreertiérihe employer must in mbsircumstances be able
to rely on the union’s disposition” in spite of some employee objections; and it would have
“detrimental effect on labananagement relations” @& employer wereftrced to ignore union
representations and take the initiativelealing with employees whenever it suspects a
discriminatory union motive.ld.

In the absence of weflled allegations of collusioagainst UAL Plaintiffs’ futility
argument merely rests on the following premise. Because Piotdfm isgenerallynot
supported by the Union or UAL management, the Systems Board procedure wilangzee
“completely rigged against Plaintiffs.” (Oppat 56.) Although this ourt understands what

Plaintiffs consider to be the practical difficulties bétr situation, the court, as a matter of law, is

with a Union, while at the same time (2) refusing to extend the same protectiadeo a s
agreement Plaintiffs admit was essential to securingrérgtsameCBA. (Am. Compl. 1 51.)

Plaintiffs are mistaken to the extent they argue ti&tifens v. Btherhood of Railway, Airline
& Steamship & S.S. Clerks, Freight Handlers, Express & Station Emp|@&e§.2d 442, 445
(7th Cir. 1986), requires a different result. UAL correctly notes thabtikenscourt dismissed
the relevant claim on statute lohitations grounds making the passage Plaintiffs reldiota,
that the facts supporting collusion were stronge&teffensand thaSteffensvas decided under
a more permissive pleading standard befgbal andTwombly (Dkt. No. 83, at 10 n.5, “UA
Reply”.)

11



not willing to go so far as to rule that the current facts, without more, neceseaqtilye a
finding of futility.

This court will not assume that panm@lembersobligated to determine disputes . . . in an
independent, impartial manner,” are partial or biased simply because a partggelected
them. Del Casal v. E. Airlines, Inc634 F.2d 295, 299 (5th Cir. 1981And likewise wereject
anypossiblecontention made by Plaintdf‘that a System &ards holding must be set aside
because there was no one on the bgaadisanto the employees interests.”ld. Cthercourts
have alsaipheld systems boardghere the partappointednembers sit with a neutral arbitrator,
including where the union and company disagree witlytieants contract interpretationSee,
e.g., Stumo v. United Air Lines, In882 F.2d 780, 787 (7th Cir. 196 Raney v. Chesapeake &
Ohio R.R. Cq 498 F.2d 987, 992 (D.C. Cir. 1974).

As theNinth Circuit has stated, just becaysaties appointing membensay disagree
with theplaintiffs “on the merits of their . . . claipp doesnot mean that resort to the Adjustment
Board would beabsolutely futil¢’. Bautista v. Pan Am. World Airlinekc., 828 F.2d 546, 552
(9th Cir. 1987). The RLA imposes on system board of adjustment members an obligation to
conduct a “full and fair hearing” and also “impose[s] on individual arbitratorsyataut
adjudicate particular cases fairly without regarthir institutional predilections”See Wells v.

S. Airways, InG.616 F.2d 107, 110 (5th Cir. 1980).

To adopt a contrary assumptithatappointees arper sebiased)would vitiate
Congressmandate that minatisputes pursuant to a CB# funneledo arbitration panels.

Clever plaintiffs“could dmost always . . . tackn a[DFR] claim aganst their uniofi, predict

12



that their uniorand managememtould oppose them in arbitration, and thereby demand a futility
holding. Id. *

None of the authoritflaintiffs cite in their Opposition requires thisuct to decide
otherwise. Plaintiffs cit&raf v. Elgin, Joliet and Eastern Ry. C697 F.2d 771, 781 (7th Cir.
1983) for the proposition that a worker must “channel his complaint against a companyhthroug

the RLAs remedial system “even though he is properly in court against the Wmilass there

* Even if this court could ignore the above legal principatisers articulated by UAL would still
give us pause. As defendant UAL notes in its motion to dismestifs “have not alleged that
they were hindered in their efforts to faegrievance or seek arbitration before the System
Board” nor have they “alleged that they made any effort at all to fileesagrce.” (Dkt. No. 42
at 34.) According to UAL, this failure to exhaust administrative remedies reqlisegssal.

(Id. at 34.)

Having failed to even begin the administratpprocess, Plaintiffs ask this court for the follogvin
awkward solution: (1) assume Defendants would seat individuals so loyal to them aatte B
that Plaintiffs’ appearance would be definitively futile, Opp’n at 6; and (2) dtieigo
assumption, thwart the Congressionally expressed mandate that minor dispudesténpiront
of Systems Boardsuprg pg. 6. The former speculative assumpstiikes this ourt as
dangerously close to an impermissible advisory opinioa boardyet to be formed and having
taken no official act

The ourt acknowledges that perhaps its opinion exposes it to the following criticism from
Plaintiffs’ perspective. Due to the entities appointing the Boardg ikdittle theoretical
difference in either refusing to assume partiabitythe part of the Board (the court’s holding) or
assuming the Board could not function impartially (Plaintiffs’ requestth Bas the argument
goes, ultimately pass judgment on whether the Plaintiffs have been provided a pepadde of
vindicating their rights given the facts of the case.

This argument misses several points. First, again, Congress has expleitdgted that such
disputes should be funneled to arbitration pansist’| Ry. Labor Conference v. Int’'l Ass’n of
Machinists & Aerospace Worker@30F.2d 741, 749 (7th Cir. 198Moting “Congress’s clear
intent to exclude courts” from the interpretation of CBAs in minor dispu&sgond, yen that
expressed W, this court must be content with its lot of safeguarding the process the Board
implements. As the D.C. Circuit articulated, district courts must provide Plaintifhé&r
protection” with ‘the general doctrines of law permitting limited judicialvgiltance in an
action [subsequently] complaining of administrative abuSee Haney498 F.2d at 992 (ted
UAL MTD, Dkt. No. 42 at 12, 13; UAL Replat 23). Finally, Plaintiffs’ procedural rights
“require[] a fair tribunal, not one which is optimabi [Plaintiffs’] point of view”. I1d.

13



is collusion between the union and the company.” (Opp’n at 5.) As previously discussed,
Plaintiffs’ allegations of collusion against UAL must falprapg. 10-11, and therefore the
Seventh Circuit statement actually mandates Plaintiffs channel their complaint through the
Systems Board.

Plaintiffs’ reliance orint’l Broth. of Elec. Workers v. CSX Transp., |n&46 F.3d 714,
717 (7th Cir. 2006) is sirfarly misplaced. (Opp at 6.) While discussing the presence of
“disputing” parties for RLA claimsthat court was not passing judgment on the current set of
facts. Id. Instead, theaurtwas @mmenting on a dispute where one union fil@darbitratian
to seek work that management assigned to another ultiomn essence, theoart mentioned
“disputing” parties in the context of whether the favored union, receiving the pantiGipated
in the arbitration as an interested thirarty>

This urt also agrees with Defendants that the Supreme Court’s holdBiguar v. St.
Louis-S.F. Ry. Cp393 U.S. 324, 330 (1969) must be placed in relevant conte@lover, the
Court excusedlpintiffs’ failure “to exhaust exclusive grievance and arbitration procedures
established by the bargaining agreement”, becautbe @&gregious facts alleged by plaintiffs.
Id. at 331. Plaintiffs’ union had allegedly “beacting in concenvith the railroad emplyer to
set up schememnd contrivances to bar [African Americafrgm promotion wholly because of
race”in breach of the CBAId. Additionally, paintiffs’ allegedthat they made repeated
complaints to both their union and employer, but were ridiculedvene actuallydeniedany
formal grievancerocedure.ld. at 326-27. It is for these reasons that the Supreme Court found

that requiring exhaustion would be futile.

®> The quote Plaintiffs pull from this case reads in full as follolms] Broth., 446 F.3d 714, 717
(“[T] he participatory structure envisioned by the RLA fundamentally requires theidc
union and carrier to participate as partisan meniagrdoes not envision partisan membership
for other interested unions.” (emphasis added)).
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Simply put, Plaintiffs have alleged no facts that come close to supporting ttesade
they suffered from such open hostility, thereby rendeainbgration futile. Plaintiffsallegations
clearly donot rise tantentionally “set[tingJup schemes and contrivances” to discriminate
against Plaintiffs “wholly because of race”, or anlyestimpermissible characteristitd. at 331.
Moreover, Raintiffs here may also nafaim they were ridiculed or denied any formakgance
procedure like thelpintiffs in Glover. Again, as Defendants noteakitiffs “have not alleged
that theywere hindered in their efforts to file a grievance or seek arbitration bam®ystem
Board”, nor have they “alleged that they made any effort at all to fileeaagrce.” (UAL Reply
at 34.)

Similarly, in McCoy v. Maytag Corp495 F.3d 515, 524 (7th Cir. 2007), the Seventh
Circuit merely noted that failure to exhaust could be excused if “union officials are se hostil
the employee that he could not hope to obtain a fair hearing on his cla@imMoreover, he
McCoyCourt citedHammer v. UAW178 F.3d 856, 858-59 (7th Cir. 1999), where the Seventh
Circuit provided further commentary on this doctrine. There, the Seventh Circuibleld
principal to be‘'well -settled” that & plaintiff must show that union hostility is so pervasive that it
infects every step of the internal appeals procesks”Again, as discussed above, Plaintiffs have
not alleged any facts demonstrating they have ever begun any formal procdetizigae that
such proceedings would necessarily be “infected” by open “hostility” “alestep of the
process.”

In Clayton v.UAW, 451 U.S. 679, 689 (1981), the Supreme Court also mentioned in
passing the exhaustion could be excused if “union officials are so hostile to thgesrtplat he
could not hope to obtain a fair hearingtl. However, the Jaintiff in Claytonconcededthat he

could have received an impartial hearing on his claim had he exhausted the internal union
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procedures.”ld. at 689-90. Thu< laytonprovides minimal discussion a@he pincipal
Plaintiffs cite it for. And, again, Plaintiffs have not pled thyeet of hostilityClaytonwas
presumably referring te-i.e., the pervasive hostility found in tié&overline of cases.

Finally, Dean v. Trans World Airlines, In924 F.2d 805, 810-811 (9th Cir. 1991) is also
distinguishable from the current case,deePlaintiffs fail to set forth specific allegations of
procedural abuse on the partwAL or ALPA. In Dean the Ninth Circuit refused to require
exhaustion of iternal union remedies aftelamtiff “wrote 11 letters” protesting his units
actions, “received no meaningful response”, advised his company “four sepaesihdt he
had received no notice” of his discharge as required by a CBA, in response ‘ttexdive
cursory consideration”, and was tddgl his employefthat his grievance could nbe
considered”.ld. The Ninth Circuitconcluded that “the record supports the finding that Bean’
repeated complaints went unheeded, that the union controlled [the] grievance proeedlres
that [Plaintiffs] initial attempts to pursue administrativemedies were unsuccessfuld. at
811.

2. Count 2 — Breach of Duty of Fair Representation Against ALPA

In Court Il, again, Plaintiffs allegeghat ALPA breached its duty to fairly represent
Plaintiffs and the Class (1) by entering into paragraph 4 of LOA 25 and (2) byrapteeat its
provisions apply to Plaintiffs and the Class to reduce their longevity at Unitegears and 7
months. [d. 147.) Plaintiffs allege in a conclusory fashion that these agreements “werlywhol
arbitrary, discriminatgr on their face, and entered in bad faith”Id.X Without further
explication, Plaintiffs vaguely point to a desibg ALPA to act “in favor of the most junior

legacy Continental pilots.”ld.)
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As a threshold matter, Plainsffand Defendaist dispute vinether this ourt also has
subject matter jurisdiction to hed&taintiffs DFR claim Defendant ALPA argues th#l)
“Plaintiffs’ contention that Letter of Agreement 25 reduces their longevity necessayilyes
an interpretation of that Letter of Agreement and the 2003 CBA to prove such a reduation” a
that (2) this dispute “over the meaning of a collective bargaining agreememhisaa disputé
subject to the exclusive jurisdiction of the arbitral system board”. '{Oap7.) In suppd of
this proposition, ALPA citesBrown v. lllinois Central Railroad Compan254 F.3d 654, 658
(7th Cir. 2001). Defendant ALPA then cites multiple Seventh Circuit opinions wWhieRe
claims were dismissed, in part, for failure to exhaust internal resed(d. at 7#8. (citing
Copeland v. Penske Logistics LLE75 F.3d 1040, 1042 (7th Cir. 2012)njted discussion);
Bell v. Daimler Chrysler Corp547 F.3d 796, 804 (7th Cir. 2008).)

In Brown, the Seventh Circuivrestled with whethefederallygraned rightscan be heard
in federal court when they touch up@nCBA and consequently may implicate the R&A
mandatory arbitration regimeld. at 66162 (holding the RLA's preemption of state law will
not by itself conclusively resolve the question of whether the RLA precludes ahedeeal
claim, because the latter question requires courts first to analyze the twal dertes in an
effort to ascertain Congressional intent”.). That saidBtimsvn court found in the history of the
ADA there was “nothing that amounts to a clearly expressed Congressional intentrideove
any requirement of the RLA.ld. at 663. Considering that DFR claims are “not set forth in any
labor statute”, but rather “the s@lt of judicial interpretation of federal labor policies”, it may
logically follow that Congressional intent to override the RLA is lackirfgeeFrandsen v.
Brotherhood of Ry., Airline and S.S. Clerks, Frieght Handlers, Exp. and Station, Z8%§..2d

674, 678 (7th Cir. 1986)).
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In response, Plaintiffs point to another Seventh Cirgpihion to support the argument
that ALPA is improperly attempting to “bootstrap Unitsed[incorrect] jurisdictional argument
into one of its own.” (Opm at 3 n.1.) Rlintiffs note that the Seventh Circuit has called DFR
claims “by definition anon-minor’ dispute since it involves the implied statutory relationship
between a union and those it represents”. (Opp’n at 3 n.1 (qéotingsen 782 F.2cat 685).)

Bothparties positioa surrounding this bodyf case law are not lost on thewt. As
discussed earlier, if clevelgmntiffs were as a matter of course permitted to avoid internal union
remedies, style CBA related disputes as DFR grievances against thairamd bring suit in
federal ourt, Congress’ mandate that minor disputes be adjudicated in front of arbitidd boar
would be vitiated.See Wells v. S. Airways, In616 F.2d 107, 110 (5th Cir. 1980). That said,
unions should not begpmittedto repa&ageDFR claims tangentially related to a CBA as a
minor dispute, and then claim such a dispute necessarily requires arbitratiomanstiex of
internal remedies.

Perhaps, this latter concern is less pressing in a case likehiiie Plaintiffs, rathrethan
Defendants, bynlarge point to CBA related provisions as granting and depriving them of their
rights. See, e.g Am. Compl. 9 36, 39, 40, 42, 47.) In any event, gramsdens
admonition that DFR claims are by definition “Aaomnor”, and the fact that opinion has not
been explicitly overturnedhis court will not exercise its discretion to find PlaintifBFR claim
must fail for failureto exhaust internal remedieSuch a ruling is urecessary, because even if
this amurt assumes subjectatter jurisdiction and justificatiofor Plaintiffs failure to exhaust,
Plaintiffs have not properly pled a DFR claim.

Plaintiffs point to a Seventh Circuit case, decided in 1972, for the proposition that this

court should apply a “highly deferential standard in construing [f€R] claims” and
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ultimately “avoid dismissals based on technical deficiencies in the speatfithg allegations.”
(Oppn at 8 (quotingOrphan v. Furnco Const. Corpd66 F.2d 795, 803-04 (7th Cir. 1972).)
However,underTwomblyandigbal, the Amended Complaint must do more than set forth
“[tlhreadbare recitals of the elements of a cause of action, supported by mereagnclus
statements],]lgbal, 556 U.S. at 678, or show the “mere possibility of misconduat], Jat 679.
Rather, Plaintiff§'[flactual allegations must be enough to raise a right to relief above the
speculative level” and must allege more than acts “that are merely consistent eféthdadts
liability[.]” Twombly 550 U.S. at 555, 556. Thus, in a 2013 Seventh Circuit caseute c
dismissed a DFR claim because it “offer[ed] nothing to support the[] clainddalih apart
from conclusory labels” and failed to supply “factual detail to support these conclus
allegations such as (for example) offering facts that suggest a motie fonions alleged
failure to deal with the grievancesYeftich v. Navistar, Inc722 F.3d 911, 916 (7th Cir. 2013)
(citing Igbal andTwombly.

As the Supreme Court has stated, “the relationship between the courts and labor unions
[i]s similar to that between the cosidnd the legislature,” arahy review of union actions “must
be highly deferential, recognizing the wide latitude” that unions need to perforrlléeice
bargaining functions effectively.Air Line Pilots As% v. O'Neill, 499 U.S. 65, 78 (1991).
Consequently, a CBA, or the “final product of the bargaining process”, can only tatnsti
evidence of a breach of duty” where “it can be fairly characterized as so far outstkerange
of reasonableness” that “it is wholly irrational or arbitrarid” at 78.

To state a DFR claim, a plaintiff must show that the usi@ctions are outside of the
“wide latitude” granted to unions in performing their collective bargaifiungtions,id. at 78,

either because those actions are: (1) “arbitrary,” meaning that the actions fedstside a

19



‘wide range of reasonablen&seccorded to union decisions as to be “whollydtional;” id.
(quotingFord Motor Co. v. Huffmarm345 U.S. 330, 338 (1953)); (2) “discriminatory,” which
requires “substantial evidence” of discrimination that is “intentional, sevedeyrarelated to
legitimate union objectives Amalgamated Ass’n of St., Elec., Ry. & Motor Coach Emps. v.
Lockridge 403 U.S. 274, 301 (1971), or that is based on an “invidious” trait such as race, gender,
national origin, union membership or internal union politRrgininger v. Sheet Metal Workers
Local Union No. 6493 U.S. 67, 77-78 (1989); or (3) in “bad faith,” which is demonstrated by
“substantial evidence of fraud, deceitful action or dishonest condtidtptkridge 403 U.S. at
299 (citation omitted)).

In developing these standards, the Supreme Court has recotir@zetierent conflicts
materialize when a union represents different classes of employettmbandhappiness for
some ofthese classes is inevitable

Inevitably differences arise in the mania@d degree to wbl theterms of
any negotiated agreement affect individual employee<slaisdes of
employees. The mereistence of such differences does not make them
invalid. The compate satisfaction of all who are represented is hardly to be
expected. A wide range of reasonableness must be allowed a statutory
bargainingrepresentative in serving the unit it represents, subject always to
complete good faith and honesty of purpose in the exercise of its discretion.
Huffman 345 U.S. at 338Relative seniority is one such inherent conflict because it is a-‘zero
sum game” where one employ&enhanced seniority is anothereduced seniorityRakestraw
v. United Airlines, Ing.981 F.2d 1524, 1533 (7th Cir. 1992).

Plaintiffs are incorredhatthey have adequately pled “arbitrary and hostile

discrimination against the class”. (Oppat 10.) Plaintiffsallegations rest entirely on the

theory that for purposes of longevity ALPA favored former pilots of Continentahés and

other UAL pilots, as opposed to furloughed United pilots, because ALPA wanted these other
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pilots to obtain better placement on the integrated seniority IISee, €.g.Am. Compl. 1 39,
41, 42, 44.) However, when pressed to specify why ALPA favored junior Contipdats)|
Plaintiffs resort tan entirely mealmouthed response. (Opp’n at 10 (“[T]he background and
facts that explain ALPA bad faith and discriminatory motive are complex and not easily
paraphrased.”)®)

As discussed above, more is required ofrRiflés given that they are seekitgplead a
DFR claim against their union in the context of a collective bargaining agreeiethning
Plaintiffs have alleged meets the relevant standard for “arbitrarinession“so far outside a
‘wide range of rasonableness’™ accorded to union decisiogbseAir Line Pilots As#, 499
U.S. at 78. Nor have Plaintiffs pled actionable “discrimination” by provitsngstantial
evidence” of‘intentional” discrimination unrelated to valid union objectiv&eel ockidge,
403 U.S. at 301 Finally, Plaintiffs have not allegétlad faith,” which is demonstrated by
“substantial evidence of fraud, deceitful action or dishonest condudd].ht 299 (citation
omitted)).

At best, Plaintiffs have alleged that ALPA, pursuant to the process of implemanting
CBA, dealt with a seniority confliah a fashiorcontrary to Plaintiffspreferences. However
dealing with such an “inevitable difference”, which affects “individual engasyand classes of
employees”, in a manner consistent with a “wide range of reasonableness” dgies nise to a
DFR claim. SeeHuffman 345 U.S. at 338.

3. Count 3 -Complicity in ALPA’'s DFR BreaclAgainstUAL

Finally, Plaintiffs allege in Count 3 that United “colluded with ALPA” in entering in

paragraph 4 of LOA 25, and in agreeing to interpret that agreement to decreasiéfsPlai

® For this reason the sa law Plaintiffs rely upon, for the proposition that intent to depriveameps of their
contractual rights is enough topport a DRF claim is inapposit€Opp’n at 9.) Simply put, Plaintiffs have
proactively avoided describing what ALPA'’s specifiteimt wasboth in their pleadings and briefing.
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longevity. (Am. Compl. $1.) According to Plaintiffs, UAL was complicit in this ALPA DFR
breach “in order to secure ALPA'’s approval” of the UPA.)(

Defendant UAL correctly states the law that if an “RbAsed DFR claim against the
union is dismissed, the claim against the employer” for being a party to thth bneast also be
dismissed.”United IndepFlight Officers, Inc. v. United Air Line$nc., 756 F.2d 1274, 12883
(7th Cir. 1985). Therefore, because Plaintiffs failed to plead an RFA claim against AitPA,
complicity claim against UAL must fail.

Additionally, in order to maintain such a claim, it is only logical that Plaintiffs beetbr
to allege some sort of collusive act on the part of UAL acting in concert with AlSea
Rakestraw v. United Airlines, In&Z65 F.Supp. 474, 493 (N.D. Ill. 199aff'd in relevant part,
rev'd in part 981 F.2d 1524 (7th Cir. 1992). As discussed in Count I, Plaintiffs have failed to
plead specific allegations evidencing sudipermissiblecollusion,suprapgs. 1011.

CONCLUSION

For the reasons set forth above, both Defendants’ Motmissmiss(Dkt. Nos. 39, 42
are grantedwith prejudice. Judgment is entered in favorD&fendantdJAL and ALPA and

against Plaintiffs This case is concluded, and Plaintiffs may seek appellate review if they. desi

ENTER:

e M‘.m/

AMES F. HOLDERMAN
United States District Court Judge

Date: February 42014
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