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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

YELENA LEVITIN, et al.,
Case No. 13 C 5553
Plaintiffs, Judge Gary Feinerman
V.

Magistrate Judge M. David Weisman
NORTHWEST COMMUNITY
HOSPITAL, et al.,

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Yelena Levitin and Chicago Surgical Clinic, Ltdollectively,“Plaintiffs”) bring a cause
of actionalleging ahostile work environment under Title VII of the Civil Rights Act of 1964, 42
U.S.C. 8§ 2000et segand several state law clairagainst Northwest Community Hospital,
Advanced Surgical Associates, S(ASA”), Alan B. Loren, William D. Soper, and Daniel R.
Conway ¢ollectively, “Defendants”) This case is before the Court on the parties’ dispute
regardingwhich documents shall remain under seal in connection with the parties’ summary
judgment materials(Seedkt. 223, 287see alsalkt. 297, p. 4.) For the reasons set forth below,
the Court defers its ruling on which documents shall remain under seal in connettitimewi
pending motions for summary judgment until after the district court has ruled on thensivbst
motions.

Background

On April 21, 2016, Judge Feinerman instructiee parties to file simultaneous briefs

arguing their respective positions as to which filed documents shall remainsgatiand

referred the matter to this Court for resolution. (Dkt..R8After the parties submétl their
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memoranda, (dkt. 297, 298), the Court directed the parties to address at oral apguitioerer
issues of interesb the Court in resolving this dispute. (Dkt. 322Nluch of the Court’s
additional inquiry sought elaboration on the parteaguments regarding whethibie documents
at issue would underpin the district court’s ruling on the motions for summary judgnaent a
whether this Court could even predict an answer to that question in advance of tHecdistr'e
decision. $ee id.see alsalkt. 297, pp. 4-11; dkt. 298, pp. 11-13; dkt. 326, pp.)1T&e Court
then heard oral argument on August 4, 2016.

Because it impacts the Court’s calculus, it bears noting which issues tles paxte and
have not raised on summary judgmenobetthe district court. Plaintiffs moved for partial
summary judgment as to the issue of immunity. (Dkt. 236.) Defendants moved for summar
judgment on thditle VII claim positing various argumentgcluding that Plaintiffs cannot
establisran employnent relationship, that the claim is untimely, and that Plaintiff cannot
establish as a matter of ladisparate treatment or retaliatiqidkt. 167.) Defendants have also
raised the issue of immunity as to the state law causes of action and claim tiedathation,
false light, andllinois Uniform Deceptivelrade Practices Aclaims are statutorily timéarred.
(Id.) Defendants’ motion for summary judgment thus does not raise the substancetifsPlai
state law claims. At oral argumeitefendard represented to this Court that the parties will
appear before the distticourt on August 11, 2016, and they anticipate a ruling on the motions

for summary judgment on that date or soon thereéfter.

! Plaintiff's counsel also filed a supplemental submission in respiortse questions raised by the Court’s July 22,
2016 order.(Dkt. 326.)

2 At oral argument, Plaintiffs urged the Court to definitively dispose ofdisjsute immediately. Defendants,
however, expressed no opposition to awaiting the district court’s oiecisi summary judgment.
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Dispute Concerning Which Documents Shall Remain Under Seal

|. Categories of Information in Dispute

In their initial simultaneous submissions, the parties identify the categbdesuments
they believe remain in dispute as to the propriety of maintaining such informationseatle
Plaintiffs pointto two categories afocuments: (1) certain statements and information contained
in the professional review action involvill. Levitin; and (2) thédentitiesof Defendant$
Conway, Loren, and Soper; non-defendant surgatfiiiated with ASA; and witnes Dr.
Alexandra Roginsky,who are listen Plaintiffs’ summary chart and in Plaintiffs’ Expert's
opinions. (Dkt. 297, pp. 4-8.)

Defendants, for their part, identify three categories of documents theyebgibe in
dispute as to whether the information should remain sealed. Those categofEsspeific
references t@rs. Levitin, Conway, Soper, and Lorem,, the doctors named as parties to this
lawsuit; (2)specific references tors. Barnett, Bilimoia, Mahon, and Raa.e., doctors affiliated
with Defendant ASA but not parties to this lawsuit, and withess Dr. Roginsky; ar(3) t
documents containing the alleged false statements made by Defenddit298, p. 1.) Thus,
the parties essentiallgeee as to what information remains in dispute. They simply provide a
slightly different categorical breakdown.

II. Discussion
Plaintiffs’ view regarding the allegedly false and defamatory information is‘tkatiain

statements and information contained in the professional review action involving Isévitld

% The individualDefendants are named solely for the purposes of the state law causes ofA&s@omatter of law,
they cannot be nametéfendants in the Title VII federal cause of acti@ee42 U.S.C. § 2000e(b) (defining
employer); $ee alsalkt. 298, p. 10 (citingVilliams v. Banning72 F.3d 552, 35 (7th Cir. 1995) (arguing th&irs.
Conway, Loren, and Soper are not and cannot be defendants with respediitte t411 claims because individual
liability does not fall within the scope of Title VII's definition of emplo))gr

“ Dr. Roginsky is armployee of Plaintiff. (Dkt. 297, p. 4.)
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not be unsealed and disclosed ... [because the information] will not influence or underpin the
district court’s decisiosion summary judgment.” (Dkt. 297, p. 5-6 (footnote omitjeR)aintiff
reasms that such information cannot influence the district court’'s summary judgnuesibde
since thesubstance of thallegedly false statements and information are not even at issue in
either of the pending cross motions for summary judgmedsf) (

Defendants counter thathatever privacy interest Dr. Levitin might have had evaporated
by virtue of her choice to pursue these claims in a public forum. (Dkt. 298, p. 12.). In other
words,by filing defamation, false light, and negligent misrepresentation claietsfisally
based on the statements at issue in the present dispute, “the public has a heightesedint
being able to access” those statemefits.at 15 (citingPromega Corp. v. Life Techs. Carp.

No. 10CV-281-BBC, 2010 WL 3121811 (W.D. Wis. Aug. 9, 2010))).

As tothe named defendant docto®aintiffs assert that Defendants’ identities will
necessarilynfluence the district court’s decision on summary judgment because thingare
individuals who allegedly harassBul. Levitin and drected the peer review process to whinh
Levitin was subjected.Seedkt. 297, p. 7.) Moreovebecause Defendants wekegedly
treated more favorably, Plaintiffs believe the district court willDeéendants as comparators
when analyzing the sumary judgment briefs (Id.) Plaintiffs further argu¢hatbecause “[t]here
is a long-recognized presumption in favor of public access to judicial recaddgitifg In re
Continental Securities Litigatiory32 F.2d 1302, 1309 (7th Cir. 1984heother affiliated
doctors and witness Dr. Roginsky’s identities should not remain under seal. (Dkt. 297, pp. 11-
14.) Plaintiffs contend that no good cause exists to overcome the default presunigfon. (

Defendantsake an opposing view. Defendants assert that the public’s interest in having

this information is slight compared to the policy need to ensure the confiderufgier review



proceedings so as not to create a disincentive for doctors to particiffaepeer review
process. (Dkt. 298, p. 7-8, 11.) Defendants further contend that although Plaintiffs filed the
documents at issue, they never refer to the exhibits at issue in their sunohgang i brief
much less set fortany argumeninvoking the need for reference to those exhibild. at 12.)
Thus, Defendants argue, there is no reason to believe the district courtynolh tblese
documents in its decision on summary judgment, and a strong policy reason existstther
side of nondisclosure.

While the foregoing demonstrates the parties’ nearly pupapsite views regarding a
resolution of this matter, the parties agree on the applicable law. Psanafthe Seventh
Circuit decision irBaxter Int’l Inc. v. Abbott Lab®or the proposition that “very few categories
of documents are kept confident@ice their bearing on the merits of a suit has been revéaled
(Dkt. 326, p. 6 (citing 297 F.3d 544, 546 (7th Cir. 2013) (emphasis add&d))ilarly,
Defendants at orargument directed the Court’s attention to another Seventh Circuit decision in
City of Greenwville v. Syngenta Crop Production, L.IZ64 F.3d 695 (7th Cir. 2014). Therein, the
court of appeals remarked about its “repeated statements that the presumpiioiicafccess
turns on what the judg#id, not what the parties filetl 1d. at 698 (emphasis addedFiling
maysupport an inference of influence. (It suggests at least that the documenthegsidge’s
fingertips) But not always .... The public has no right to access [] documents which cannot

conceivably aid the understanding of judicial decisionmakithd.’(emphasis in original).

® Plaintiffs contendthat this argument cannot stand in light of the Court’s previous decisiBramtiffs’ motion to
compel documents over Defendants’ assertion of a peer review priildde297, p. 34, 12(citing Levitin v. Nw.
Cmty., Hosp.No. 13C 5553, 2014 WL 551094@.D. lll. Oct. 31, 2014). The Court’s decisioto compel the
production of responsive documents in the discovery context, howskstinguishable and not controlling in the
context of whether the documents shall remaimder seal. Had the Court previously found the documents
privileged, it would support maintaining the documents under sealthBdiact that the documents are not
privileged provides no indication as to whethex dlistrict court will rely upon the documents in its decision on
summary judgment.



Here, the district judge has yet to issue a decision on the motions to whidmgjsed
issue pertain. The beag on the merits of the suit therefore has not been revealed. To engage
in guesswork and predict what may or may not “influence or undeaxter, 297 F.3d 544 at
545,the district judge’s decision #tis juncture would fail to serve the end of judlafficiency.

If the district court relies on information this Court assumed it would not, the egdnarty
will immediately move the Court to reconsider its decision and unseal additionzaheots—an
unnecessary use of the Court and the partiesuress. Perhaps more concerning, a
determination at present would risk the disclosure of documents that may never nedti¢o se
light of day which contain highly sensitive and potentially embarrassing iaf@mm Sucha
premature and unnecessary disclosure could chill the medical peer revievs atepset
these physicians’ careers. Accordingly, the Court finds it premature totovely determine
which documents shall or shall not remain under s@ake the district court has issued its
decision on the pending summary judgment motions, this Court will be well-positioned to
determine exactly what information underpinned the ruling and in turn what shall andaghall
remain under seal.

Conclusion

For the reasons set forth above, the Court defers its ruling as to what documents in
connection with the pending summary judgment motions shall remain under sealeudisttict
court has issued its ruling on those motions. This matter is set over for statuseiodddress

this issue on August 30, 2016 at 10:45am.

SO ORDERED.



ENTERED: August 8, 2016

M. David Weisman
United States Magistrate Judge




