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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

YELENA LEVITIN and CHICAGO SURGCAL
CLINIC, LTD., an lllinois corporation,

13 C 5553
Plaintiffs,
Judge Feinerman
VS.

)
)
)
)
)
)
)
NORTHWEST @MMUNITY HOSPITAL, an lllinois )
not-forjprofit corporation, ADVANCED SURGICAL )
ASSOCIATES, S.C., an lllinois corporation, ALAN B. )
LOREN, WILLIAM D. SOPER, and DANIEL R. )
CONWAY, )
)
)

Defendants.

M EMORANDUM OPINION AND ORDER

Yelena Levith and Chicago Surgical Clinic, Ltd. (“CSCHring federal antitrust claims,
a hostile work environment claim undgtle VIl of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000eet seq. andseveraltate law claimsgainst Northwest Community Hospital (“IWC),
Advanced Surgical Associates, S.C. (“ASA”), Alan B. Loren, William D. Sopet,Zaniel R.
Conway. Doc. 1 Defendarg have moved to dismiss the suit under Federal Rule of Civil
Procedure 12(b)(6). Doc. 15. The motion is granted in part and denied in part.

Background

In considering the motion to dismiss, the court assumes the truth of the coraplaint’
factual allegations, though not its legal conclusioBse Munson v. Gaei&73 F.3d 630, 632
(7th Cir.2012). The court alsanust congder “documents attached to tbemplaint, docments
that are critical to theomplaint and referred to in it, and information that is subject to proper
judicial notice,” along with additional facts set forth in Pldfat brief opposing dismissal, so

long as those facts “are consistent with the pleadinGgihosky v. City of Chicagé675 F.3d
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743, 745 n. 1 (7th Cir. 2012). As required on a Rule 12(b)(6) mohieriptiowing facts are set
forth as favorably to Plaintiffs as those materials alldee Gomez v. Raed680 F.3d 859, 864
(7th Cir. 2012). In so doing, the court is not vouching foraituracyof those facts See Jay E.
Hayden Found. v. First Neighbor Bank, N.&10 F.3d 382, 384 (7th Cir. 2010).

Levitin is a female, Jewish physiciahRussian deentwho has been licensed to
practice medicine in lllinois sae 2000. Doc. 1 at { 31. She was boartifiezl in general
surgery in 2001 and has been practicing as a general surgeon in the Chicago metrogelitan ar
since then.ld. at 131, 43, 45, 47 Levitin's lllinois medical licensg are in good standing and
have never been revoked, she hadeensued formalpractice and, prior to NCH'’s revocation
of her staff privilegegof which more later), she had not been the subjeatydlisciplinary
action. Id. at 1131, 46, 49.Levitin is a principal of CSC, hesurgical practiceld. at 1132, 48.
CSC employs or employed two other surgeonSasdtern European descedts. Kokocharov
and Roginsky.ld. at 132.

NCH is ahospitallicensedunderthe lllinois Hospital Licensing Act, 210 ILCS 85t
seq Doc. lat 33. NCHis located in Arlington Heights, lllinois, with additional locations in
Buffalo Grove and Palatine, lllinoidbid. NCH’'s Board of Directors (“Board”) is & controlling
andgoverning body.ld. at 51. TheNCH Medical Staffis an assciation of physiciangranted
clinical privilegesby the Board andegulated by th&ledical Staffoylaws,which goverrthe
relationship between NCH and the individual physicians on the sthfat 1152, 54. NCH
bases itgrant of clinical privileges on the physiciareducation, training, experience,
demonstrated competence and judgment, clinical performance, documentedfgmilent
care, other appropriate quality review and momitgriand other relevant information, including

the applicable departméatecommendation to the Credentials Committiek at 166. The



Medical Executive Committe@MEC”) is a standing committeat NCHthat oversees the

Medical Staffsfunctions and duties, is empowered to act for the staff, and coordinates ttse staff’
activities, policiesdepartmentsand committeesld. at 153. The MEC reports directly to the
Board ando NCH's chief executive officerlbid.

The Department of Surgeryasclinical department at NCH; ibcludes the General
Surgery Sectionn which Levitin, Loren, Soper, and Conway practictdl.at 155. The
Department of Surgery is required to establish a Surgical Audit Committee canefstinleast
three members to conduct ongoing peer review, and both the Department and the General
Surgery Section are required to set criteria for recommending clinicdéges,to adopt rules
and regulations consistent with thkedical Staffoylaws, ando perform other duties set forth in
the bylaws.Id. at 1155-57, 104.

The Medical Stafbylaws require the Department of Surgery HrelGeneral Surgery
Section to elect Chiefs and Vice Chiefs to be confirmed by N®&dard. Id. at]{ 5859. NCH
delegates enforcement of its rules aaglulations to the Chiefs of each department or section,
who are responsible for, among other things: (1) monitoring the professional Eeréerof all
medical staff in their department or section, and reporting regularlyothévehe MEC; (2)
making secific recommendatits and suggestions regarding the department or section to the
MEC to assure quality patient care; (3) enforcing hospital bylsledjcal Staffoylaws, and
departmental rules and regulations; (4) implementing actions taken by the(®)E@nsmitting
to the Credentials Committélee departmeris or sectiors recommendations concerning clinical
privileges for its practitionerg6) overseeing teaching, education, and research programs in the
department or section; (7) participating in #tiministration of the department or section and the

hospital; (8) participating jointly with the hospital administration in prepanmmyal reports and



budgets as required by the MB8¢ CEO, ortheBoard and (9) submitting written and-in
person repost at least annually to the Boardncerning the department or sectida. at 59,
61, 101.

The Chief of the Department of Surgery holds positions on and/or is a member of the
MEC, the Quality Committee, anthe Board, and the Rlefs of both the Department of Surgery
andthe General Surgery Section oversee the Surgical Audit Committee and haveénhégpo
evaluate and approve a surgeon’s requests for reappointmentaguidoe or rejec surgeors
requests to perform certain procedurks.at 11102, 104, 106. The Chief of the General
Surgery Section also monitors surgeaatsendance and timelineskl. at 1105. Vice Chiefs are
responsible for such duties and responsibilities as tief @etermines anfibr handling the
Chiefs powers and dutisin the Chiefs absenceld. at 160. At all relevant times, Leighton
Smith,the NCH Vice President of Medical Affairs, interacted with the Department geBur
andits section Chiefs on behalf &fCH. Id. at 192.

Advanced Surgical AssociatesASA”), which operates (in both senses of the term) at
NCH, hasseverakurgeons in its practice, including Loren, Soper, Conway, Sean P. Barnett, and
Davie E. Mahon.ld. at {34. At all relevant times, Loren, Soper, and Conway (who, as noted
above, are efendantsn this caseind who at times will be referred to collectivas the
“individual defendants”have been licensed physicians and general surgeons practicing with
ASA. Id. at 1135-37. At least as ely as 2008, NCH elected and the Boardfoaomed the
individual defendants to run and control sections within the Department of Surgery @igcludi
the General Surgery Section and Surgical Audit Committee), to sit on the Board, aMEG be
members and officerdd. at 17. In these positions, the individual defendavese in charge of

enforcing NCHs bylaws, rules, and regulations; monitored the performance of all individuals



with clinical privileges in their respective departments; reported regularlg telHC; and were
responsible for all admistrative activities within their departments, including approving and
rejecting applications for privileges and corrective or other disciplinargre. Ibid. At all
relevant times, ASA surgeons, including the individual defendants, Mahon, and Baawett,
been members and officers of the Department of Surtfexryzeneral Surgery Section, the
Surgical Audit Committeghe Credential€ommitteethe MEC, the Quality Committeethe
Board, andhe ACS National Surgical Quality Improvement Project (“NSQJ®hich reports
surgical outcomes and quality of care information to heath consumerdd. at Y17, 107,
200. For example, Loren served as Chief and Vice Chief of the Department of Sasgery
member of the Surgical Audit Committee, and as head NSQIP quality addisar{35; Soper
served on the Boarthe Quality Committee, anthe Surgical Audit Committee, as theésident,
Vice President, and Secretargg@surer of the MEC, and as Chief of the Department of Surgery,
id. at 136; and Conwgaserved as Chief of the General Surgery Section and as Chair of the
Surgical Audit Committead. at 1 37.

Uponcommencindier medical and general surgery practice in 2000, Levitin obtained
staff and clinical privileges at NCH, and her privileges wenewed every tw years after
approvals by the Chief of the General Surgery SectienChief of the Department of Surgery,
the Credential€ommitteethe MEC, andthe Board. Id. at 1162, 64. As a condition of
receiving privileges at NCH, Levitin agreemlappear for interviewsegardingherapplication
andsheauthorized NCH and its representatives to consult with administratoreexidal staff
membes of other hospitals and institutions with which she had been associatats@nadth
past or present malpractice carriers who may have information bearing oofessjonal

competence, character, and ethical qualificatiddsat §78. NCH also required Levitin to



consent to NCH inspecting all records and documents, including medical records at othe
hospitals, that coulddomaterial to evaluating herofessional qualifications and competence to
carry out clinical privilegeandher moral and ethical qualifications for staff membersiap.at
1979, 94. Levitin also agreed to be bound by the seshall of NCHs Medical Staffbylaws,
rules, and regulations; to provide continuous care for patients; and to allow the continued
surveillance of her professional performance by the Chiefs and Vie¢gs@f the Department of
Surgerythe General Surgeigection, andhe Surgical Audit Committeeld. at 80. Under
NCH’s bylaws and internal rules and regulations, Levitin was requirddtperform all duties
incident to elected or appointed offices if she served as an officer of the Maditalr 8f any
department, section, or committee; (2) perform all reasonable duties, includintyemiitpa
services and emergency and disaster plan duties, when specifically dssighe MEC; (3) pay
all dues and spal assessments levied by the MedidalffS(4) servewhen elected or appointed
to acommittee; (5) report to the hospital any final judgments or settlements in pro&ssion
liability actions; adl (6) supply to the Department Chief a copy of any report or proposed report
submitted to the National Rutioner Data Bank (NPDB’) on her behalfid. at 81.

Levitin’s privileges allowed her to u$¢CH' sfacilities, includirg equipped operating
rooms, pre-op holding rooms, recovery rooms, and outpatient and inpatientdex<f82.
NCH also provided Levitin with various services and equipment—including pharmacy,
radiology, pathology, laboratory, endoscopy, fluoroscopy, intraoperative ultrasound, and
monitoring services; surgical, laparoscopic, endoscopic, intubation, IV, CT, MRI, and
intraoperative ultrasound equipment; implants and devices; blood products; IV argjbiotic
anesthesia medication; all fluids; compression boots; catheters; sterile drapsas;gacal

lights—that were vital to hepractice and patient caréd. at 183. NCH employedr was



affiliated with support personnel, sterile supplies personnel, nurses, aneg#rssianel, orsite
radiologists and pathologists, critical care support, transport servicasasassistants,
technicians, and other physician consultants, hdspg#aand midevel providers who were
crucial in providing practice referrals to Levitin and in assisting her in ¢éa¢ntient of her
patients.Id. at 84. Levitin was required to use NCH'’s anesthesia, nursing, and support staff
services in the carend treatment of her patients at NCH and was required to schedule surgeries
and equipment usage as prescribed by NCHat 85.

Although Levitin had admitting privileges for her own patients at NCH, shalsas
required to treat other NCH patients and to handle “call,” and for that pwspeseas included
on a roster for calls within the Emergency Department and was required twueamnéiating
NCH patientdor whomshehad cared while on calld. at 86. NCH prescribed which
surgeons would ballowed to take trauma caltxcluded Levitin and CSC surgeons from this
call, and permittedASA and its surgeons to take the cddl. at 190. The Chief of the
Department of Surgery and Operating Room Management could dictate the dicaisiea
surgeon must have to be on staff, the scope of a suggdotiés and responsibilities for patients
admitted or assigned to them for surgeries, and the circumstances under wingibedh s
assistant would be presend. at 103. Under the bylaws and thenterof the letters renewing
Levitin’s privileges, NCH also exercised some control over which general sulgevigs was
permitted to perform, deteined which NCH patients shweas to treat and/or operate,o
assigned and supplied her the surgery rooms, equipment, and staff to be used in performing
general surgeries, determined schedulinghériand CSC'’s patients referred to NCH and NCH
patients referred to her through the Emergency Department call rostetomadier work

hours, assigned her weekday and weekend call, monitored her performance andcemtia



hospital rules and regulations, prescribed the form, content, and deadlines of documdrgation s
was required to prepare for each patti@nd dictated to whom she could give medical orders.
Id. at 987-89, 91-92.

Like other surgeons at NCH, Levitin was allowed to maintain privileges at oth
hospitals, andhe in fact did so, but the “vast majority” of her practice was at N@Hat 193.

By 2009, 94% of CSG' and Levitins practice revenues were earned at N@id. NCH did
not pay Levitin’s salary, wages, or benefits, but it did pay disbursements tolaewit CSC
based on their participation in the NCH physician cooperative entityglaotb Levitin based
on the capitated surgicafogram for HMO patientsld. at 95-96.

Prior to NCHs revocation of her privileges on January 18, 2013, Levitin had
distinguished herself as a doctor and surgeon anédraeéd an excellent reputation in the
community. Id. at 12, 63. At all releant times, she was the only female general surgeon and
the only Russian-speaking general surgeon who was also Jauisth .63, 76-77. NCH
attracts many female, Russian speaking, and elderly patients, and those patierdtated that
they are moreomfortable having their surgeries performed by Levitth.at 3. Prior to the
events at issue in this case, Plaintiffisactice at NCH had steadily grown due to Levain’
professionalism, reputation, expertise, reliability, affability, sex, amuieand religious
background.ld. at Y4. Levitin received referrals from other physicians within and without the
NCH community whose patients were to be admitted at NCH, and approximatelyf @8¢s
revenues and at least 60% of Levisiisurgical practice consisted of patients that she treated and
admitted to NCH or that were referred to her by NCH physici&hsat 5.

Beginning in or about 2008, Conway, the Chairman of thigi€l Audit Committee and

the (hief of the General Surgery Section, began insulting, ridiculing, and yetlirgydin,



engaging in heightened scrutiny of her surgeries, and threatening t@sdrestif she did not
accede to his persal demands as to how she haratteergency surgeries and trbat patients.

Id. at §20-21, 109-110. Conway & least six feet tall andevitin is five feet six inches, and
Conway would hover and tower @vLevitin, subject her to intimidating and abusive behavior in
the surgery area, and use offensive comments and a demanding, condescending taméoof voic
ridicule and attack her professional abilities and competdbgk. Conway also accessed the
private medical records of Levitgpatients to find grounds to second guess and question her
professional competence and abilitiéd. at 121, 109-110. All of Conway’s inappropriate
behavior occurred in the surgery room suite and in and around patient floors and doctors’ lounge
areas at NCH, in the presence of nurses, medical staff, employees, and platient$112.

Corway singed Levitin out forbelittling remarks, demeaning comments, and intimidating
behavior based on her gender, ethnicity, and religionhatréated her differently than he
treatedsimilarly situated male general surgeoid. at J111.

At all relevant tmes, NCH had in place a Disruptive Physician Policy approved and
overseen by the MEC to ensure optimum patient care and to promote a safe, coopathtive,
professional health care environment by preventing or eliminating conduct thgtedsthe
hospitals operation, negatively affected the ability of others to do their jobs, createtlla hos
work environmenftor hospital employees or medical staff members, interfered with an
individual’s ability to practice competently, or adversely affected the contymsiconfidence in
the hospital.ld. at 197. According to the policy, unacceptable conduct included verbal and
physical attacks (including disruptive or offensive language and inapgeopaaverbal
behavior or gestures) leveled at other medical stafhlers or hospital personnel thatnee

beyond the bounds of professional conduct, and non-constructive criticism used in such a way as



to intimidate, undermine confidence, or belittld. at 199. The policy recognized the rights of
physicians and licensed providers to have certain personal and professiosainssuding
performance problems and concerns about competence, dealt with in a professional a
confidential mannerld. atf 100. Under the terms of the policy, a single egregious inadent
repeated incidents could initiate an investigative action, and correctiga aotild include
written censure and/or reduction, suspension, or termination of privileges pending the
investigative procesdd. at 198.

On or about December 24, 20Q8yitin sent a letter to thieledical StaffOffice
concerning Conway verbal attacksld. at 114. On or about January 20, 2009, Dr. Cynthia
Valukas(the thenrPresident of NCHs Medical Stafj, Smith, Levitin, andConway met at NCH,
andSmith and Valukas warned Conway to leave Levitin alddeat 115. On or about July
13, 2009, Levitin wrote to Smith and Bruce Crowther (the President and CEO of NCH) to report
continued unwelcome, disruptive, and harassing conduct by Cordiaat  116. Specifally,
Levitin reported that on July 1, 2009, Conwalsely stated to one of h@atients that Levitin
hadhadtwo disastrous complications in the operating room and that the patient should not allow
Levitin to operate on her, which led the patient to use Conway instead of Levitin ferysurg
Ibid. NCH did not respontb that letter Ibid. On or about August 6, 2009, Levitin’s counsel
wrote to Smith asking what action NCH would take to cause Conway to cease his beatdhvior a
requesting that NCH legabansel become involvedd. at J117. Levitin’s counsel did not
receive a responge that letter lbid. On or about September 2, 2009, Levitin’s couagain
wrote to Smith requesting a response regarding the remediation of Cerhaagssmentid. at
1 118. On or about September 15, 2009, NCH (through Saukimpwledged its awareness that

Conway used an improper tone of voice with Levitin and assured Levitin’s counsel thaayConw
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had been told in “very strong terms” not to be involved withatall and that Smith had spoken
to Conway'’s senior partner about controlling hitd. at{{ 119-120 Neither Smith nor NCH
took any action against Conway pursuant to the Disruptive Physician Policy, and noydid the
refer him for investigation; instead, MGold Levitin to contact Soper, Conway’s partner, if she
had any further problemdd. at 1115, 119-20.

In October and Novemb@009, Conway and Soper, timeir respective capacities as
Chief of the General Surgery Section ankli€f of the Departmerdf Surgery, signed off on
renewing Levitins attending staffnvileges, and the Credentid@mmittee approved Levitia
reappointmentld. at §168-70. On January 5, 2010, the MEC and the Bappioved Levitiis
reappointmentand the same dakie Vice President of Medical Affairs advised Levitin that her
reappointment to NCH'Medical Staffas a voting attending staff member had been approved
through January 31, 2012d. at {70-71.

However, on or about January 27, 2010, Soper submitted to the MEC a list of 31 surgical
casesver six years to support a requigstt the MEQreview Levitin s activities and initiate
corrective action against held. at 923, 72, 121, 124. The list of cases was provided by
Conway, who at theme wasChair of the 8rgical Audit Committee anthe General Surgery
Section, and Loren, who was Chair of the NSQHP.at 1123, 72, 121.Soperand Conway
falsely alleged that there were “concerns” and “complaints” going baclédmes concerning
Levitin’s practice and #t Levitin was an “outlier” in the NSQIP data base for deep vein
thrombosis and wound infection ratdd. at 125, 124. Soper and Conway did this not out of a
concernfor patient safety, but rathas retaliation for Levitits complaints against Conway and
in order to interfere with her actice, which competed with AS# Sopers, Lorenrs, and

Conways practices.ld. at 1123.

11



The resultingpeer review process extendeodm January 2010 to January 2014. at
9 27. The process consisted of an outsdéew of Levitiris surgical cases going back over six
years, an investigative committee in 20a0¢ther investigative committee in 2011, and a nine-
day hearing before NCH fiveemember Judicial Review Committee (“*JRC”), a committee
recommended by thdEC and appointed by the Board to act as a hearing panel and render a
decision. Id. at 1125. No male surgeon was subjected to symea review process despite
having engaged in similar and/or more egregious conduct, and no investigatiorniatesias
to Conway'’s conduct toward Levitird. at § 27, 129.

Due toLevitin’'s complaints of harassment and bias, the 20¢@stigative committee
hired an outside expert to review the cases attached to' Sopaguest for corrective actioid.
at 1129. On June 23, 2010, the committee issued its report, which recommended that no adverse
corrective action be taken against Levitin but that her cases be sdlgequarterly prospective
review through January 2012 by physicians not associated with Com#&Ao Id. at 1130.

On July 6, 2010, the MEC adopted ttmmitteés reportin substantial part, but rejected the
recommendation that members of ASA not participate in prospective reviewsiiif’lsecases.
Id. at 1131. From July 2010 to August 2Q1kvitin continued to practice general surgery at
NCH without incident.Id. at 132.

On August 11, 20118 nurse filed an occurrence report against Le\dtileging that she
had begun an upper endoscopy before the patient was properly sédast 133-34. On
September 27, 2011, Dr. Francis Lambdtia,Medical Staff' President, asked the 2010
investigative committet reconvene to review the August 2011 endoscdgyat 135.

However, on October 28, 2011, Levitin was notified that aineestigative committee,

12



including only one membdrom the 2010 committee, had been appointed to review the August
2011 endoscopyld. at 136.

On December 1, 2011, the 201%estigative committee issuedeport to the MEC
recommending that correcéaction be taken against Levitin, and Levitin filed objections to the
report. Id. at 1137. On December 16, 2011, the MEC, on which Soper sat, notified Levitin that
it had voted to terminate hstaff membership and clinical privileges at NCH. at 1§ 73, 139.

At that time, Soper was a member and Vice President of the dnBGecretary/Treasurer of the
Medical Staff Loren was Vice Chief of General Surgery and Chief of NSQIP, and Mahon and
Barnett were Chief and Vice Chief of the General Surgeryid@gctspectively.ld. at 1139.

On December 20, 2011, Levitin requested a hearing pursuantNCtidylaws, and on
January 30, 2012, she received alpearing notice identifying the cases in question, a list of
witnesses expected to testify, and the members of the [ER&t 1140-42. ThelRChearing
commenced on April 26, 2012 and occurred over nine days, ending on July 31|®2Cit2.

1 143. The MEC and Levitin called fifteen witnesq@scluding experts) ansubmittedover

forty exhibits,and the MEC, NCH, Levitin, and their attorneys made closing submisdhrest

1174, 125, 200. @ NCH male surgeon stated during the hearing that he was “alarmed by what
| see as severalun of the mill or typical clinical issues or complications myeof us have had

during our careers, that have prompted such draconian disciplinary measufesve.reviewed
cases over the years | would consider much more egregious where the regsomsgeun line

with education adjustments or ‘following trends’ than what | hear is happenithgat 1127.

Levitin’s posthearingbrief documented the numerous conflicted individuals involved in the
investigation and NCH'’s objectionable actions throughout the prote:sa.| 155. Before the

JRC rendered itsrial decision, NCH administrators and physicians learned that Levitin was one
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of the primary applicants and investors in an ambulatory surgical centerGkapdblicly
opposed.Id. at 158. NCH administrators filed a formal objection to the ambulatogical
center withlllinois regulatorsand expendedonsiderable resourcesapposing the facilitys
license application, arguing that the competition could damage NCH, whschlrgady losing
millions of dollars andaying off hundreds of employeedbid.

On October 8, 2012, the JRC issued a 24-page decision and report findi(d) that:
Levitin is a welttrained surgeon and technically competent; (2) Levitin did not pose a danger to
patient safety and welfare; (3) Levisrprivileges should not be reduced, restricted, suspended,
revoked, or denied; (4) Levitin should not be assigned a proctor or required to obtain approvals
before rendering care; (5) no report is or was required to be filed wiMRbB®; (6) there was
little or no prescreening of the 31 cases, some more than six years old, priar$alhession
as grounds for corrective action; (7) the cases, standing alone or considetieel taly not
evince a pattern of a lack of professional practice; (8) ME@lief that Levitin will notearn
and improve in the future, anis contention that Levitiis defending herself before the JRC
reflected adverse professional judgmereunwarranted; (9) the concerns with Levign’
practice should have been handled informally and should neverdached the JRC; and (10)
mentoring would have worked to resolve the concerns raised by the corrective Ettain.
1912, 74, 126, 159, 193-94, 196. The JRC also observed that the 2010 investigative committee
had noted the harassment of Levitin by Soper and Conway and recommended that any
retrospective reviews of Levitmfuture surgeries be conductieg physicians not associated
with them Id. at §195.

On October 19, 2012, Wendy Rubtme NCHVice Presidenand General Counsedent

a letter b Levitin statingthat either side could appeal the J&@ecision to the Quality
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Committeeand that the appealing party had to show that the JRC’s decision was not supported
by “substantial evidence” based on the “hearing record, including any extaneals and
timely responses from the practitioner and any internal peer review ce@rhid. at 11160-
61. On October 24, 2012, Levitin responded to Rubasngtvely objecting to the MEG
right to appeal and tine use of a Quéy Committee as an intermediattep to the Boardld. at
19162-64. On October 26, 2012, the MEC submitted its notice of appeal from thee JRC’
decision; in November 2012, the MEC and Levitin subeditheir appediriefs; and on
November 19, 2012, the Quality Contrae issied a one-page rulirtbatreverse the JRCs
decision and adoptithe MEC’srecommendation to terminate Levitrmedical staff
membership and privilegesd. at 1167-71. On November 20, 20XBe Board affirmed the
Quality Committe&s decision withotiindicating that it had reviewdatde JRCs decision or the
administrative recordld. at 1172, 174, 197.

On November 21, 2012, Levitin filesliit in state court seekirigr a temporary
restraining order and preliminary injunctiold. at 175. On December 17, 2012, the state court
entered a preliminary injunction enjoining NCH from reporting the terminatidewtin’s
privileges to the NPDB, reinstating Levitemedical stafinembership and clinical privileges at
NCH, finding that NCH had violated its bylaws and lH&A in allowing the MEC to appeal the
JRCs decision, and ordering that the JRC’s decision be given directly to the Board for
consideration.Id. atf 177. On December 21, 2012, Crowther submitted a memorandum to the
Board scheduling a special meeting for January 12, 2013, at which the Board would cbasider t
JRCs decision.Id. at 178. On January 11, 2013, Levitin submitted to the Board numerous
letters of support from physicians associated with NCH, includindroneDr. Jame&ane, Jr.,

a general surgeon on staff at NCH, who volunteered to serve as Levitin’s mentor amkl to w
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with the Board to implement an appropriate monitoring and proctoring proddamat §Y179-

80. On January 12, 2013, the Board voted once agaimiosge Levitins medical staff
membership and clinical privileges based not on the evidence presented before théhdRC
JRCs findings, but rather othe MECs accusations against Levitwhicheitherhad been

rejected by the JRC twad not been raised by the MEC at the outset of the JRC hehtirad.
19181, 184, 197. The Board did not provide Levitin with an opportunity for another hearing in
connection with its revocation decision, and, despite NCepresentation that members of the
Quality Canmittee would be recused from the January 12 meeting, Soper was ptdsatt.
19181-82, 200.

On January 17, 2013, the state court entered an order dissolving the preliminary
injunction but staying enforcement of the order until the following day; on or abouaryals,
2013, Defendants terminated and revoked Lewtalinical privileges ad staff membership at
NCH; andon or about January 21, 2013, Defendants filed an Adverse Action Report with the
NPDB. Id. at 113-15, 19, 63, 75, 186, 192. On January 31, 2013, Levitin submitted a request
to Crowther, Crowther’s successor, andBoard s Chairman for a hearing pursuant to the
bylaws regarding NCI4 decision to revoke her privileges, but her request was deluedt
91 187. On June 12, 2013 vitin askedNCH to retract and void itseport to the NPDB because
it hadnotbeenproperly filed and was based upon false and unfounded allegations that had been
explicitly rejected by the JRC, but NCH refusdd. at 1193. At other times, NCH revoked,
conditioned, and restricted the privileges of other Jewish, Russian, and Eastern European
surgeons and physicians—including CSC surgeons Kokocharov and Roginsky and Drs.
Shevelev, Knev, Gabashvillie, and Kern—fer acts and practices thathen perforned by

similarly situated notRussian, non-Eastern European, and d@nish physicianslid not result
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in any revocation, curtailment, or conditioning of their privilegies.at §108. NCH also used
its credentialing process to deny and curtail the sobperviceghatother female, Jewish,
Russian physicians were permitted to provide to patients admitted at MC&t.{29.

As a result of Defendaritsonduct, Levitirs and CSCs practice revenudsll to
approximately 3% of their levels prior t@010. Id. at 93. Levitin ‘has maintained staff and
clinical privileges at other hospitals, includitige Condell, Alexian Brothers and Resurrection
hospital groups.”ld. at 1150, 300. The court takes judicial notice that Condell Hospital is
locatedin Libertyville, lllinois, seehttp://www.advocatehealth.com/condell (last visited Aug. 11,
2014); that Alexian Brothers has hospital facilities in Elk Grove Village andhioffEstates,
lllinois, seehttp://www.alexianbrothershealth.org/locations (last visited Aug. 11, 2014); and that
Resurrection has hospital facilitiestire northwest section of Chicag®ze
http://www.reshealth.org/locations/default.cflast visited Aug. 11, 2014). The court atakes
judicial notice that NCH, which as noted above is located in Arlington Heights his satne
general vicinity (as close as about seven miles and as far as twentyasilles)Condell,

Alexian Brothers, and Ragection hospital facilities.
Discussion

Immunity Under the Health Care Quality | mprovement Act and thelllinois
Hospital Licensing Act

The Health Care Quality Improvement Act (“‘HCQIA%2 U.S.C. 1110&t seq,
provides that participants in “a professional review action” meeting cesttandards specified in
8§ 11112(a)shall not be liable in damages under any law of the United States or of amy.Stat
with respect to the action.” 42 U.S.C. § 11111¢ag Austin v. Am. Ass’n of Neurological
Surgeons253 F.3d 967, 974 (7th Cir. 200dhe Act immunizes hospitals from liability for

disciplinary actions they take against staff physicians, provided only thads$ipéal is acting in
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good faith”). Section 11112(ag¢quires that thprofessional reiew actionsbe “taker— (1) in
the reasonable belief that the action was in the furtherance of dueditircare, (2) after a
reasonable effort to obtain the facts of the matter, (3) after adequate notleeaand
procedures are afforded to the physician involved or after such other pexadiare fair to the
physician under the circumstances, and (4) in the reasonable belief that thevastwarranted
by the facts known after such semable effort to obtain facts.” 42 U.S.C. § 11112(a). The
HCQIA's “reasonable belief” standanains on objective reasonableness given the totality of the
circumstances, and is satisfied if “the reviewers, with the information avaitatiiem at the
time of the professional review action, would reasonably have concluded that tioaimaaild
restrid incompetent behavior or would protect patient8dliner v. TexHealth Sys.537 F.3d
368, 378 (5th Cir. 200§)nternal quotation marks omittedyee alsdMeyers v. Columbia/HCA
Healthcare Corp.341 F.3d 461, 468 (6th Cir. 2008ingh v. Blue Cross/Blue Shield of Mass.,
Inc., 308 F.3d 25, 32 (1st Cir. 2002xqperial v. Suburban Hospssn, 37 F.3d 1026, 1030 (4th
Cir. 1994) Bryan v. James E. Holmes Reg’l Med. C38 F.3d 1318, 1323 (11th Cir. 1994).
Professional review actions are presumed to have met this staandichmunity is presumed
to apply unless the presumption is rebutted by a preponderance of the evisest2U.S.C.
8§ 11112(a).HCQIA immunitydoes not turn on thgoad or bad faith of the reviewers or on
whether their conclusiss were in fact correctSee Poliner537 F.3d at 37&8rader v. Allegheny
Gen. Hosp.167 F.3d 832, 840 (3d Cir. 1999 perial, 37 F.3d at 1030.

The IHLA includes aimilar immunityprovision which stateshat “no hospital ... shall
be liable for ci damages as a result of the acts, omissions, decisions, or any other conduct,
except those involving wilful or wanton misconduct, of ... any ... committee or individual

whose purpose ... is internal quality control ... or the improving or benefiting of patienaod
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treatment.” 210 ILCS 85/10.2The IHLA defines “[w]lful and wanton misconduct” as “a
course of action that shows ... an utter indifference to or conscious disregard feordagpewn
safety and the safety of otherdbid.

Defendants contertthat the HCQIA and IHLA protect them fromlamagediability
becauseé evitin’s peer review procesmet all of the statutory requirements [of the HCQIA]”
and served the purpose of internal quality control and improving patient care withwsihtal.
Doc. 16 at 10-13see alsdoc. 21 at 8, 14-16. Plaintiffs respond that the HCQIA does not apply
because the revieprocess watakennot “in the reasonable belief that the action was in the
furtherance of quality health care,” but ratheretaliate against Levitin for complainingcaf
Conway'’s behavior, to penalize her as a female surgeon, and to drive Plaintiffs ouhe$susi
Doc. 20-1 at 10-11see alsdoc. 1 at 1 23, 27, 121, 123-2Rlaintiffs add thatthe IHLA does
not apply becausBefendantsrejection of the JRC'’s findings and conclusions, filing oflada
NPDB report, andermination of Levitins clinical privileges anchedical stafimembership
constitute “wilful or wanton miscondutt.Doc. 20-1 at 10-11see alsdoc. 1 at f193.

Plaintiffs’ factualallegationswhichare set forth dength in the Background section, and
which are assumed true at tlsgage provide plausible ground4) to doubt thaDefendants
acted under the reasonable belief thait thetiors weretakenin the furtheanceof quality health
careand(2) to conclude thabefendantengaged in wilful and wanton misconduct. Although
evidence adduced in discovery and presented on summary judgment omayakt the case
in a different light, Plaintiffs havpleaddfactsthat, if true, wouldleprive Defendantsf
immunity under théedCQIA andthelHLA. See Mullapudi v. Mercy Hosp. & Med. Ct2007
WL 4548293, at *9 (N.D. lll. Dec. 17, 2007) (holding that “although the HCQUIA may provide

immunity to the Defendants this case, thEamended complaint’sjllegations present factual
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issues regarding the requirements of the HCQUIA,” and that “although th IHimay

warrant immunity if the Defendantsonduct does not amount to ‘willful and wanton
misconduct,at this stage of the litigation, Plaintiff has sufficiently pled allegations whiclil cou
support a finding of willful and wanton misconduc¢t®)akharia v. Swedish Covenant Hqsg24

F. Supp. 769, 779-80 (N.D. Ill. 1993) (“The ASA defendants rely upon the HCQh&in t
motion to dismiss, but the short answer is that plaintiff has alleged, on various grbahtse t
ASA defendants are not within the immunity provided by that statuté&/e conclude that
plaintiff can proceed with her section 1 claim based upon her termination of pri\algayest

the hospital [and other defendaris]internal citation omitted) Given this holding, there is no
need to adress Plaintiffsalternative argument that Defendants failed to satisfy the notice and
hearing requirements fammunity under théwo statutes.

. Federal Antitrust Claims (Counts|-1V)

Counts HV of the complaintllegerestraint of trade, attempt to monopolize, conspiracy
to monopolize, and monopoly in violation of the Sherman Act, 15 U.S.@t 8dq Ddendants
argue that those clainshould be dismissed because, among other reasons, Plaintiffs have failed
to pleadantitrust injury Doc. 16 at 14-19Defendants are corredo the antitrust claimere
dismissedn that ground.

Settled precedent holds thaat antitrust complairitmust plausibly plead the existence of
anantitrust injury; this requires factual allegations suggesting thacldiened injuries are of the
type the antitrust laws were intended to prevent and reflect the anticompédtdateéeither
the violation or of anticompetitive acts made possible by the violdtidramburo v. Dworkin
601 F.3d 693, 699 (7th Cir. 2010) (quotikgchert v. Greater Lafayette Health Servs., ,|d63

F.3d 710, 716 (7th Cir. 2006pee alsdrobert F.Booth Trust v. Crowle\687 F.3d 314, 317
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(7th Cir. 2012)Wigod v. ChiMercantile Exch.981 F.2d 1510, 1515 (7th Cir. 199®ilk v.
Am. Med. Ass’n895 F.2d 352, 364 (7th Cir. 1990)n most instances, a plaintiff must
demonstrate consumer injury to. assert antitrust violatioris.Tri-Gen Inc. v. Int’l Union of
Operating Eng’rs, Local 150, AFCIO, 433 F.3d 1024, 1031 (7th Cir. 2006). Timsanghat
the “‘injury must involve loss [that] comes from acts that reduceubatipraise prices to
consumersin the relevant marketlames Cape & Sons, Co. v. PCC Constr, @53 F.3d 396,
399 (7th Cir. 2006) (intern@uotations omitted, alteration original); see alsdGtamatakis
Indus., Inc. v. King965 F.2d 469, 471 (7th Cir. 1992)hi. Profl SportsL.P.v. Natl Basketball
Assn, 961 F.2d 667, 670 (7th Cir. 199%elson v. Monroe Reg’l Med. Ct@25 F.2d 1555,
1564 (7th Cir. 1991)Ball Menil Hosp., Inc.v. Mut. Hosp. Ins., In¢.784 F.2d 1325, 1334 (7th
Cir. 1986) (characterizing “higher prices or lower output” as “the principas\poescribed by
the antitrust lawy.

The factuahllegations underlying the federal antitrust clasoacernNCH's decisions
regarding who may hold privileges and practice at the hospital. As the Seventih Iizis
explaineda hospital “staffing decision does nitself constitute an antitrust injuyyfor “[i]f the
law were otherwise, many a physiceworkplace grievance with a hospital would be elevated
to the status of an antitrust actionBCB Anesthesia Care, Ltd. v. Passavant Mem’l Area Hosp.
Assn, 36 F.3d 664, 669 (7th Cir. 1994) (emphasis added, internal quotation marks omitted).
Accordingly, ahospital staffing decision cagive rise to an antitrust injury only if “there is an
impact on competition whin the relevant market.Ibid.; see also Kocherd63 F.3d at 717In
aneffort to satisfy this requiremerR]aintiffs allege that Defendants misused the peer review
process and revolld_evitin's privileges to eliminate Plaintiffs and other Jewish,drus and

Eastern European general surgeons as competitors in the market foal'gangery services in
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the community serviced by Northwest Community Hospital.” Doc. 1 at § 11, 24, 207; Doc. 20-
1 at 18. Plaintiffs add that[Defendantd conduct increases the cost to the public of obtaining
general surgical services and denies the public access to the only female gegeoal, svho is
also Jewish, Russian, and fluent in Russian in the area.” Doc. 1 at  30.

These allegations are insufficient togudeantitrust injury.NCH is located irArlington
Heights,a northwest suburb of Chicago. Doc. 1 at 1 33.the complaint itself alleges, Levitin
continues to “maintain[] full staff and clinical privilegat various other hospitals, includiting
Conddl, Alexian Brothers and Resurrection hospital groud3oc. 1 at 0. And as noted
above, thos@ospitals are located in the same geographic vicinity as-NCehdell is in
Libertyville, Alexian has facilities in Elk Grove Village and Hoffman Estated, Rasurrection
is in northwest Chicago. It therefore is undisputeddlatral surgery servicesy Levitin
herself, no less-aere andemain available at othéospitalsnear NCHwhich means thany
injury caused by Defendantattions affected only Rlatiffs as competitors andot competition
generally See42nd Parallel Nv E Street Denim Cp286 F.3d 401, 405-06 (7th Cir. 2002)
(holding that “[a]ntitrust laws protect competition and not competitors”). Itvalthat
Plaintiffs have not pleadeadh@itrust injury. SeeFisher v. Aurora Health Care, Inc558 F.

App’x 653, 656 (7th Cir. 2014) (“[A]lthough Fisher is arguably a direct competitor, the causal
connection between his alleged injury and the alleged antitrust violation is tenbess. a

Fisher presents no evidence that patients in the Oshkosh metropolitan areaieed dépr
independent physiciangdis argument is especially tenuous given that he has staffing privileges
at other hospitals and medical facilities in the dyg&lliott v. United Ctr, 126 F.3d 1003, 1005
(7th Cir. 1997) (affirminghedismissal of antitrust claimshere “both price and output of

peanuts in any geographic area that would be meaningful under the antitrust laast (a
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Chicago, we presume) are totally umatied by the United Centsrpolicies”);BCB Anesthesia
Care, Ltd, 36 F.3d at 668 (“Theomplaint in this case alleges that Passavant is the only acute
care general hospital in Jacksonville, but Jacksonville is only twe#styniles or so from
Springfied, the state capitalNothing in the complaint suggests that patients are foreclosed from
going elsewhere in the unlikely event that they are involved in pricing decisiofibe

plaintiffs can pratice at Passavant or elsewhettbey are not disabled fromraxticing wherever
they choosé).

1. TitleVII Hostile Work Environment Claim (Count V)

Count V of the complaint is a Title VII hostile work environment claim. Defendants
advance three grounds for dismissing the claim. Doc. 16 at 2Bl@% havenerit.

First, Defendants argue that thdle VII claimshouldbe dismissed because Levitin was
notemployed byNCH. Doc. 16 at 25-27; Doc. 21 at 25-30tle VII makes it “an unlawful
employment practice for amployer... to ... discriminate against angdividual with respect to
his compensation, terms, conditions, or privileges of employment, because of suclual@ivi
race, color, religion, sex, or national origin.” 42 U.S.C. 8§ 2(@¥1) (emphasis addedJ.itle
VII defines “employee” as “an individual employed by an employer.” 42 U.S.C. § 2000e(f). If
Levitin was not employed b)MCH, her Title VII claimfails. SeeRobinson v. Sappingtp851
F.3d 317, 332 n.9 (7th Cir. 2003) (“It is only the emploge=hployer who malye held liable
under Title VIL.”); Mays v. BNSF Ry. C®74 F. Supp. 2d 1166, 1169 (N.D. lll. 2013) (same).

The complaintioes not explicitly allegthat Levitinwas an employee of NCH.

However, the Seventh Circuit recognizeddiexandew. Rush North Shore Medicak@ter, 101
F.3d 487 (7th Cir. 1987), that “a physician who enjoys hospital staff privileges does, under

certain factual situations, share an indirect empleyeployee relationship with the hospital
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sufficient to invoke Title VII protectiof. Id. at 492. Alexanderholds that five-factor test
governswhether a plaintiff is or was the defendarémployee:
(1) the extent of the employsrcontrol and supervision over the worker,
including directions on scheduling and performance of wa@khe kind of
occupation and nature of skill required, including whether skills are obtained
in the workplace, (3) responsibility for the costs of operasaonh as
equipment, supplies, fees, licenses, workplace, and maintenance of operations,

(4) method and form of payments and benefits, @y the length of the job
commitmentand/or expectations.

Ibid. (internal quotation marks omittedhlexanderexplained that “the employsrright to
control is the most importaff the five factors] when determinmg whether an individual is an
employee or an independent contractor,” and‘ihan employer has the right to control and
direct the work of an individual, not only as to the result to be achieved, but also as toithe deta
by which that result is achieved, an employer/employee relationship is likelistd dd. at 493
(internal quotation marks and citations omittett).holdingthatthe hospitalwas entitled to
summary judgmentn thephysiciaris Title VII claim, Alexandereasoned that because the
physicianpossessetsignificant specialized skills,” listed as his employer on income tax returns
his “personal wholly-owned professional corporation[, which] was responsible foiggagin
malpractice insurance gmiums, ... benefits, and ... taxe$)ever received any compensation,
paid vacation, private office space, or any other paid benefits” frontefle@dantospital, “had
the authority to exercise his own independent discretion concerning the care hedédies
patients based on his professional judgment ash#d was in their best interestSyas not
required to admit his patients [the defendant hospitalland “was free to associate himself
with other hospitals if he wished,” it “seem[ed] clear that the manner in \jthielplaintiff]
rendered services to his patients was primarily within his sole contebldt 493.

Like the plaintiff inAlexandey Levitin is a skilled specialist (surgeon) employed by her

professional corporation (CSC), was not required to admit her patients tpaw@has free to
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associate herself with otherdptals Although Levitin allegethat NCH required her to treat
other NCH patients and tze on “cal]” Alexanderheld that similar policie&do not ... establish
an employeemployee relationship because the details concerning performance of the work
remained essentially within the control of the [plaintiffld. at 493 (internal quotatiamarks
omitted). However, Levitin allegethat NCH exercised far greater control over\werk than
the defendant hogpl exercisedn Alexander including, for example, by controlling which
facilities, equipment, instruments, and staff she could use in sudyetatingthe scope of her
duties and responsibilities for her patients and controllinigh general surgeseand
procedures she was permitted to perform; determining the schedule for heesueget
prescribingthe form, content, and deadlines of the documents thataheequired to prepare
for eachpatient. Doc. 1 at 1Y 82-85, 87-89, 91-92, 102-DaR. 20-1 at27-28.

These factual allegationwhichare deemed true at the pleading stagevide plausible
grounds to conclude that Levitin was NGHmployee under thidexanderstandard.See
Salamon v. Our Lady of Victory Hosp14 F.3d 217, 228-32 (2d Cir. 2008) (holding on
summary judgment that genuine factual disputes precluded holding as a mattethat the
plaintiff physician was not the defendant hospst@inployee)Rao v. St. Joseph Hosp. & Health
Ctr., 2001 WL 1816733, at *12-1(&.D. Ind Dec. 20, 2001jsame) It therefore would be
inappropriate to dismiss the Title Wlaim on the ground that Levitin is not NC&lemployee.

SecondDefendants argue that Plaintiffs failatlege hat the conduct in question was
tied to Levitiris stats in a protected group. Doc. 16 at 27-28; Doc. 21 at 30-3letda
hostile work environment clainbevitin mustallege: (1) that her work environment was both
objectively and subjectivelgffensive (2) that the harassment was based on her mempénshi

protected class; (3) that the conduct was egbgere or pervasive; and (4) that there is a basis
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for employeiiability.” Dear v. Shinsek578 F.3d 605, 611 (7th Cir. 2008ee alsaviilligan v.
Bd. of Trs. of S. lllUniv., 686 F.3d 378, 383 (7th Cir. 2012). As to the second ptbeg
Seventh Circuit has held that tplaintiff must establish that the camxt was tied in “character
or purposeé to the plaintiffs protected status.uckie v. Ameritech Corp389 F.3d 708, 713 (7th
Cir. 2004) émphasis added)This means that the condingreneed not have been explicitly
anti-Russian, antBemitic, or antwoman; ratherit could have been facially neutral as to
Levitin’s national origin, religion, and gendget motivated by those characstits. See Vance
v. Ball State Uniy.646 F.3d 461, 470 (7th Cir. 2011) (“Although a plaintiff does not need to
identify an explicitly racial dimension of the challenged conduct to sustaiteavTitclaim, she
must be able to attributeracial characer or purposeto it.”), aff'd, 133 S. Ct. 2434 (2013);
Hardin v. S.C. Johnson & Son, In&67 F.3d 340, 345 (7th Cir. 1999) (“[@/linderscore that
Andersons conduct need not have been explicitly sexual or racial in order to createa hostil
environment .... e complained of conduct must have either a sexual or racial chanacter
purposeto support a Title VII @im.”); Shanoff v. Ill. Dep’'t of Human Sery&58 F.3d 696, 704
(7th Cir. 2001) (“In order to support his Title VII claim, Shanoff may point to Ripdrewis' s
facially discriminatory remarks, as well as any of her remarks and behaaionay reasonably
be construed as being motivated by her hostility to Shan@t€e or religion.”)

It is against this backdrop that Defendants argue that the conipllaast not allege facts
to ‘plausibly show'that the treatment to which she claims she was subjectedewagse offier
gender, race or ethnicity.” Doc. 21 at 30. That argument is unpersuBéavetiffs allege that
“defendants created a ddelstandard, whereby ... corrective action ... policies were used to
harass, retaliate against and damage Plaintiffs, as the only female, Rnskiswish general

surgeon on staff ... whilermilar, the same, or more sericgiggical events by male surgeons ...
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who were also not Russian or Jewish, were swept under the ¢aina&tNCH revoked,
conditioned, and restricted the privileges of other Jewish, Russian and Eastern European
surgeons and physicians including bot limited to CSC surgeon[sjandthat“Conway singled
Levitin out as the sole female, Eastern European, Jewish physician forattabkland abuse,
offensive, demeaning and belittling remarks, questioning and challengirtghlseskill and
judgment as a surgeon and falsely accusing her afidnavsastrous outcomes ... which
disruptive behavior and bullying treatment was different than her similtubtesd male general
surgeons.” Doc. 1 at 1 10, 108, 111, 217, 219. Plaintiffs also allege that during the JRC
hearing, a male surgeon expreskidalarm that Levitirs “run of the mill” clinical issues had
prompted such drastic measures given that he had reviewed other, more egesgistisat had
not prompted such corrective actioid. atf 127. Taken together, these allegations provide
plausible grounds to conclude that the mistreatmebéwtin, while not explicitly antiRussian,
antkSemitic, or antwoman,was “motivated by ... hostility” to her protected characteristics.
Shanoff 258 F.3d at 704.

Third, Defendants argue that Plaifgihave failed to allege the third element of the
hostile work environment claim, that the conduct in question was severe or pervasivé6 Boc
28-29; Doc. 21 at 32This element of Levitiis claim “is in the disjunctive-the conduct must
beeithersewereor pervasive.”Vance 646 F.3d at 469This means thdbne extremely serious
act of harassment could rise to an actionable level as could a series of less seVerathets
City of Chicago 713 F.3d 325, 330 (7th Cir. 2013). court adiressing this element must “look
to all the circumstances, including the frequency of the discriminatory cgnduseverity;
whether it is physically threatening or humiliating, or a mere offensive uterand whether it

unreasonably interferes widm employees work performance.’/Russell v. Bd. of Trs. of Univ.
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of lll. at Chi,, 243 F.3d 336, 343 (7th Cir. 20Qinternal quotation marks omittedyee alscellis
v. CCA of Tenn. LL350 F.3d 640, 647 (7th Cir. 2011). In so doing, the court must bear in
mind that Title Vlldoes not impose a “general civility code” in the workplace,that“simple
teasing, offhand comments, and isolated incidents (unless extremely seflbng) amount to
discriminatory changes in the terms andditons of employment.’Faragher v. City of Boca
Raton 524 U.S. 775, 788 (1998) (internal quaiatmarks and citation omittedjee also
McPherson v. City of Waukega®v9 F.3d 430, 438 (7th Cir. 2004).

Defendants argue that Plaintiffsllegations [a]t best... rise to the level ofsporadic
inappropriate and rude commehtshich are not sufficient to maintain a hostile work
environment claim.” Doc. 16 at 28. BRIlaintiffs allegefar more than sporadic inappropriate
and rude comments. For exampley allege tha€Conway “would hover over [Levitin], and
advancephysicallytoward and tower over herand that he would “us[e] offensive comments, a
demanding condescending tone of voice, ridicule, and unsubstantiated attacks on herin front
others. Doc. 1 at § 2IThey also allegéhat Conway’s inappropriate behavior occurred in the
surgery room suite and in and around patient floors and doctors’ lounge areas at NCH, in the
presence of nurses, medical staff, employees, and patldntt.112. They further allege that
Defendand’ mistreatment of Levitin wasngoing and perdisnt, anallegation supported by the
fact that Levitin complained tdCH about Conway in December 2008, July 2009, August 2009,
and September 2009d. at 11114-118. Although discovery may cast thinga idifferent light,
thecomplaints allegationgbout Conway’s relentless conduct, if true, would allow a reasonable
jury to conclude that Levitis work environment wa¥permeated with discriminatory
intimidation, ridicule, and insult, that [wa]sufficiertly severe or pervasive alter the

conditions oflher] employment and create an abusive working environmgaitgxXander v.

28


http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2029772024&serialnum=2001194938&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FDF5B180&referenceposition=343&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2029772024&serialnum=2025446304&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FDF5B180&referenceposition=647&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2029772024&serialnum=2025446304&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FDF5B180&referenceposition=647&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2029772024&serialnum=1998132969&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FDF5B180&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2029772024&serialnum=1998132969&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FDF5B180&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033334189&serialnum=2032497786&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=198924FE&referenceposition=982&rs=WLW14.04

Casino Queen, Inc739 F.3d 972, 982 (7th Cir. 201dnternal quotation marks omittedyee
also Cerros v. el Techs., Inc288 F.3d 1040, 104(7th Cir.2002)(“a relentless pattern of
lesser harassment that extends over a long period of time also vidldeVIl] ”); Zayadeen v.
Abbott Molecular, Ing.2013 WL 361726, at *11 (N.D. Ill. Jan. 30, 2013 jury could
reasonably conclude that routinely being so ridiculed, mostly in the presence @iluskers
and superiors, altered the conditions of Zayadeeniployment).

V. StateLaw Claims (CountsVI-XIV)

Defendants make no substantive challenge to the state law;dlastesd, thewrgue
only that those claimshould be dismissed without prejudice under 28 U.S.C. § 136#w®
event thagll of thefederal claims are dismisse®oc. 16 at 29 Because thé&itle VII claim
survives dismissal, and because the state law claims “form part of the same cas®wgrsygn
under Article III" as the Title VII claim28 U.S.C. § 1367(a), the court has and will retain
supplemental jurisdiction over the state law claims.

Conclusion

For these reasons, Defendamtion to dismiss is grardan part and denied in part.
The Title VII hostile work environment claim anthte law claims may proceed, whilee
federa antitrust claimsare dismissed The dismissal isvithout prejudice and with leave to
replead although there is good reason to dahat Plaintiffs could ever adequately plead
antitrust injury, the court will give themne opportunity to try if they would likeSee Bausch v.
Stryker Corp,. 630 F.3d 546, 562 (7th Cir. 20106 a general matter, Rule 15 ordinarily
requires that leave to amend be granted at least once when there is a potentiadypcolnddrh
with the complaint or other pleadifiyy. If Plaintiffs wish to replead #federal antitrust claims,

they must file an amended complaint by September 2, 2014. If Plaintiffs do not fiteeaded
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http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2029772024&serialnum=2002286554&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F3E9C09D&referenceposition=1047&rs=WLW14.04
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complaint,Defendants shall answer the surviving portions of the complaint by September 9,
2014. If Plaintiffs do file an amended compléimat repleads the fedemhtitrust claims

Defendants shall answer or otherwise pleatth¢orepleadetederal antitrust claimsand shall
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answer the other claimby September 23, 2014.

August 12, 2014
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