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THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOSE ANDRES CAZARES, as Special
Administrator of the Estate of ANDREW
CAZARES, deceasednd

FAUSTO T. MANZERA, as Special
Administrator ofthe Estate of FAUSTO A.
MANZERA, et al.,

Plaintiffs, Case No. 13 C 5626

V. Judge Virginia M. Kendall

JOSEPH FRUGOLI, et al.,

— e N A N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs AndrewCazaresand FaustA. Manzerawere killed when the car they were
riding in was struck by a car driven by an-dtfty Chicago police officer, Joseph Frugoli. Jose
Andres Cazeres and Fausto T. Manzeas,special administratoisf the estates of Andrew
Cazares anéfausto T. Manzera, respectivebyed the officer and the City of Chicago alleging
that bothviolated the constitutional rights of the deceased in relatitmatocar acciderdn April
10, 2009. Specifically, n Count VIII of Cazares’ Complaint and Cou¥t of Manzera’'s
Complaint, the plaintiffs allegeMonell claims under 42 U.S.C. § 198%ee Monell v.
Department of Social Services of City of New Yd86 U.S. 658, 690, 98 S. Ct. 2018, 2036
(1978) (local governments may be sued for constitutional dapdrs caused by governmental
custom).The Plaintiffs allege that the City violated thelecedentssubstantive due process right
to bodily integrity based on the Cityde factopolicies of concealing or suppressimplice
officer misconduct, investigating complaints againstdoffy officers differently than complaints

against other citizens, failing to enforce its own rules codified in the R@l€onduct of the
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Chicago Police Department, and failing to properly monitor or supervise iterstfialongvith
allowing fora code of silence within the Chicago Police Departrtteattpermits these practices
to occur The Citymoved to dismiss th®lonell claims for lack of a constitutional deprivation.
Because alausible set of facts exists indicating@stitutional deprivation occurred, and for
the reasons discussed herein, the City’s motion is denied.

BACKGROUND

This Court takes the following allegations from thtanzeraComplaint, which the
Plaintiffs originally filed in the Circuit Court of Cook County on July 12, 2013, and ttkats
as true for purposes of the City’s motion.

April 10, 2009Incident

On April 10, 2009, defendant Joseph Frugoli, a Chicago Police Officer, vrasitgf
drinking alcoholic beverages at “Dugan’s on Halsted” (the “Tavern”) with atfietuty officers
and in the presence of -@uty officers. (Dkt.1-1, Manzera Complaint P. ¥ 4). Frugoli became
intoxicated while at the Tavern. (Compl. R.{75). Frgoli left the Tavern and got into his car,
which he proceeded to operathile intoxicated. (Compl. P. 7, 1 6; P. 117). Frugoli drove his
car southbound on Interstate 94, where Plaintiféexedents weralso driving. (Compl. P., A &
9). Frugoli’'s carcame into contact witland struck the decedents’ stopped car on the. road
(Compl.P. 7, 1 8; P. 8, 1 10). Both decedents sustained severe injuries and subsequently died.
(Compl. P. 10, 1 21).

Previous Conduct

On January 16, 2005, Frugoli was involvedam auto accident where Chicago police

investigators determined that the contributory cauwsae speeding and consumption of alcohol.

! Both complaints maintain the sameesimilarfacts and use the same or similar language in the resphbtzivell
claims.For purposes of this opinion, the complaints will be referred to in tiyelsin
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(Compl. P. 11, § 9). On January 21, 2008, Frugoli drove a police car into a concrete barrier.
(Compl. P. 12, § 10). On January 27, 2008, Frugoli was involved in an auto accident in which he
failed to stop at a stop sign, struck a Chicago police car, and injureddutyo@hicago police
officer. (Compl. P. 12, § 11). As with the January 16, 2005 accident, this incidentcofsl a
related. (Compl. P. 12, § 11). According to the Plaintiffs, the City did not charge oryisosec
Frugoli for the two alcohetelated violations because he was a Chicago policeman. (Compl. P.
11, 1 9; P. 12, 1 11kurthermore, the City failed to discipline Frugoli for either of the incidents.
(Compl. P. 15, 1 16).

LEGAL STANDARD

A complaint must contain sufficient factual matter to state a claim to relief that is
plausible on its facéAshcroft v.gbal, 556 U.S. 662, 678 (2009). A claim is plausibh its face
when the complaint contains factual content that supports a reasonable inferendee that t
defendant is liable for the harrtd. The complaint should be dismissed only if the plaintiffs
would not be entitled to relief under any set of facts that could be proved consistetevit
allegations.See Visitng Nurses Ass’n of Southwestern Indiana, Inc. v. ShaldaF.3d 352,

354 (7th Cir. 2000). For purposes of this motion, this Court accepts alplwatled allegations
in the complaint as true and draws all reasonable inferences in th@avamt's favor.See
Yeftich v. Navistar, Inc.722 F.3d 911, 915 (7th Cir. 2013). this case, e allegations in the
Plaintiffs’ complaint properly outlinéghe elements of a constitutional violation by the City.

DISCUSSION

In Count VI of the Complainthe Plaintiffs allege that the City violated their decedents’
Fourteenth Amendment substantive due process right to security in bodily int&giy.

Washington v. Glucksber$21 U.S. 702, 720, (1997) (the “liberty” specially protected by the



Due Process Clause includes the right to bodily integisgg; also Alexander v. DeAngeB829
F.3d 912, 916(7th Cir. 2003) (the due process liberty of bodily integrity is infringed by a
serious, rather than nominal, battery). In particular, the Plaintiifdead that thele facto
policies of the City in concealing officer misconduct, investigating complamasst offduty
officers differently than complaints against other citizens, failing toreeftbss own rules, failing
to properly monitor its police officers, and maintaining a custom of a “codeeotsil regarding
officer misconduct internally deprived the decedents of their right to bodily inte§ae
Monell, 436 U.S. at 692 (municipality cannot be held liabt#ely because it employs a
tortfeasor, plaintiff must identify municipal “policy” or “custom” that causednpit's injury).
Thereforg the Plaintiffs’Monell claim asserts that the Cityte factopolicies were the
moving force behind the deprivation of the decedents’ substantive due process right tode sec
in their bodily integrity.See Board of County Com’rs of Bryan County, Okl. v. Br&&20 U.S.
397,404 (1997) (“[1]t is not enough for a § 1983 plaintiff merely to identify conduct properly
attributable to the municipality. The plaintiff must also demonstrate that, throudélitterate
conduct, the municipality was the “movingrée” behind the injury alleged.$ee also Thomas v.
Cook County Sheriff's Dept604 F.3d 293, 306 (7th Cir. 2009) (“the premise behind a § 1983
action against a government body is ‘the allegation that official policgsgonsiblefor the
deprivation 6 rights.”) (emphasis in original)The fact that Frugoli was off duty does not
cripple the Plaintiffs’ complaint because the allegation is that the City policy itsetied the
deprivation of bodily integritySee Gibson v. City of Chicag®l0 F.2d 1510, 15120 (7th Cir.
1990) (where the City policy itself causes the injury, the municipality bectimeestate actor
and its action in maintaining the alleged policy at issue supplies the “color ofégwitement

under § 1983).



To establish liability gainst the City undevionell, the Plaintiffs must show that: (1) they
suffered a deprivation of a federal right; (2) as a result of either an expoessipal policy,
widespread custonor deliberate act of a decisiomaker which (3) was the proximate use of
their injury. See Ovadal v. City of Madison, Wiscongtth6 F.3d 531, 535 (7th Cir. 2005ge
also lenco v. City of Chicagd®286 F.3d 994, 998 (7th Cir. 2002). The City argues that the
Plaintiffs fail to satisfy the first requirement &onell by couching theirstate claimagainst
Frugoli, individually, in negligenceSee County of Sacramento v. Lewa23 U.S. 833, 849,
(1998) (liability for negligently inflicted harm is categorically bettedhe threshold of
constitutional due process$ee &0 Daniels v. Willams474 U.S. 327, 328, (1986) (Due
Process Clause is not implicated byegligentact of an official causing unintended loss of or
injury to life, liberty, or property)Without a constitutional violation committed byugoli, the
City contendst cannot be held liable under 8§ 19&e City of Los Angeles v. Helldi75 U.S.
796, 799, (1986)The City, howevermisinterprets the Plaintiffd¥lonell claim and its motion to
dismiss is denied.

A. Deprivation of Federal Right

Although the Phintiffs base their state claimgainst Frugoli on negligencehe
allegations in thévionell Count do not involve negligence. TMonell allegations describe the
City’s conduct in (1) concealing officer misconduct; (2) improperly invastig complaits
against offduty officers; (3) failing to enforce its own rules; (4) failing to monitor its efsi¢
and (5) creating an environment of a “code of silence” regarding officer misapatlut which
cumulatively led to the loss of bodily integrity serféd by the Plaintiffs’ decedents. The fact that
the Plaintiffs use a negligence standard in their claim against Frndofidually does not doom

their Monell claim. SeePeterson v. McGladrey & Pullen, LL.B76 F.3d 594, 597 (7th Cir. 2012)



(Pursuant to Fed.R.Civ.P 8(d)(3), party may state as many separate claims or defenses as it
has, regardless of consistency. What's more, [a] party may set out 2 or nemeesta of a
claim or defense alternatively or hypothetically, either in a single coudgfense or in separate
ones. If a party makes alternative statements, the pleading is sufficamyt dne of them is
sufficient.”); see alsoTamayo v. Blagojevichb26 F.3d 1074, 1086 (7th Cir. 200@)leading
rules permit inconsistencies in legal theoriésjcordingly, the Court assesses the statements
made under each claim distinctly in making its determination. The Plaimifeell claim need
only plausibly suggest that they have a right to retieg E.E.O.C. v. Concentra Health Services,
Inc.,, 496 F.3d 773, 776 (7th Cir. 2007), and this burden has been satisfied by pleading that
Frugoli’s intoxicated operation of a vehicle and subsequent automobilevathsihe decedents
was caused by the Cityte factopolicies.

Despite the Plaintifs gate claim alleging negligence of Frugoli’s activity, no culpability
level is mentioned in th&onell claim. This does not preclude the Court fromeognizingthat
driving under the influence of alcohol involvas inference ofecklessnessSeeUnited Staes v.
Rutherford 54 F.3d 370, 376 (7th Cir. 1995bfogated on other grounds by Begay v. United
States 553 U.S. 137, 128 S. Ct. 1581 (2008) (“Drunk driving is a reckless act, perhaps an act of
gross recklessness. Any drunk driver who takes to the road should know he runs a risk of
injuring another person....Driving under the influence vastly increases the prgb#ialitthe
driver will injure someone in an accident.Jge also Begayb53 U.S. at 141 (DUI involves
conduct that presents a serious po#&dntisk of physical injury to another and is extremely
dangerous)United States v. O'Brien238 F.3d 822, 825 (7th Cir. 2001) (homicide resulting
from driving while under the influence of alcohol should be treated as reclBegshReyes v.

I.N.S, 256 F.3d 600, 609 (risk of injury from drunk driving is neither conjectural nor



speculative).The Plaintiffs’ Monell claim therefore puts forward plausible allegation that
Frugoli, individually, was reckless in operating a motor vehicle while inttegcandthe City’s

de factopolicies allowed this behaviday concealing officer misconduct in the pdstfact, had
Frugoli been treated like other citizens who have been convicted of drunk driving irs]lleoi
would not have been permitted to drivBee625 ILCS 5/11501.1.Recklesehavior by a state
official may create liability fora constitutional violation under § 1983ee Lewis523 U.S. at

849 (“Whether the point of conscience shocking is reached when injuries are prodticed w
culpability within the middle range, following from something more than negligence but ‘less
than intentional conduct, such as recklessness or gross negligence,’ isrdanattser calls.”)
(citing Daniels 474 U.S. at 331).

Moreover, even if Frugoli’'s drunk driving watkeemed negligent, and not reckless, the
Plaintiffs are not challenging the individual activity in thilonell claim, but rather the City’s
policies that allowed it to occu&ee Logan v. Zimmerman Brush Ctb5 U.S. 422, 436, 102 S.
Ct. 1148 (1982) (Section 1983 liability rises when “the state system itself” causes
constitutional deprivation “through negligence, maliciousness, or othejwiBeé Plaintiffs’
theory of municipal liability based on the @& policies of concealing officer misconduct and
failing to discipline offices for misconduct is not dependent on Frugoli violating their
constitutional rightsSee Thomas604 F.3d at 3045 (city’s policies can harm plaintiff even if
officer not individually culpable).

Because the rules of due process are not “subject to mechanical application itiarnfam
territory,” conscience shocking behavior in one context may not be patently egriegamasgher.
Lewis 523 U.S. at 850The unfamiliar territoryin this case involves whether City policies

infused a sense of omnipotence in Frugoli such that he felt he could operate awsdecléhe



influence of alcohol with nofficial repercussionsthis determinatiomequires factual discovery
andbecausehe Plaintiffs have sufficiently alleged the plausibility of a constitutional violation
by the City, dismissing th&lonell claim at this stagewould be inappropriate and the City’s
motion isthereforedenied.

B. Widespread Custom, Policy, or Procedure

Underthe second requirement, the Plaintiffs must establish that their constitutiomgl inju
was caused by (1) an official policy adopted and promulgated by its officessg{®)ernmental
practice or custom that, although not officially authorized, is widespand welkettled; or (3)
an official with final policymaking authorityMonell, 436 U.S. at 69Gsee also Valentino v. Vill.
of S. Chi. Heights575 F.3d 664, 674 (7th Cir. 2009). The Plaintiffsrg their claim under the
second option by allegingdts creating the inference that the City has ‘wettled, widespread
policies of (1) concealing officer misconduct; (2) investigating complaigtsnat offduty
officersdifferently from complaints against other citize(®) failing to enforce its own rules; (4)
failing to monitor its officers; and (5) creating an environment of a “cod®l@ice” regarding
officer misconductMore than mere allegations are necessary, however. To demonstrate that the
City is liable for these harmful policies, the Plaintiffs must show that the Citydediberately
indifferent as to [the] known or obvious consequenc@sable v. City of Chicagd®296 F.3d 531,
537 (7th Cir. 2002). The Plaintiffs must show that the City was aware of the riskdcbyetiee
policies and fded to take appropriate steps to prevent that 8sk. Id.

In support of their allegations, the Plaintiffs assert that on two separatamscprior to
April 10, 2009, Frugoli was involved in automobile accidents where he was intoxicated.
Specifically the Plaintiffs claim that on (1) January 16, 2005, Frugoli struck a motor vehicle

from behind where Chicago police investigators determined that alcohol consumption was a



contributing cause to the accident and (2) January 27, 2008, he failed to stspptsagn,
struck a Chicago police car, and injured andaty Chicago police officer while intoxicated.
Furthermore, the Plaintiffs allege that the City failed to discipline, suspeternanate Frugoli

from his employment as a police officer to revoke his driving privilegedter either of these
incidents even though it had actual notice of Frugoli’'s conduct. On April 20, 2009, Plaintiffs
allege that once again Frugoli was drinking, even in the presencedoftpofficers, who failed

to stop him from driving.

By pleading specific accounts of incidents in which the City failed to take d@mnac
whatsoever after learning that one of its police officers had been involved in adiftom
accidents involving intoxication, andc@epting these ll@gations as true and drawing all
reasonable inferences in the Plaintiffs’ favor, the Plaintiffs have sutfigipled that the alleged
de factopolicies caused the decedents’ substantive due process lditinyately, the evidence
will determine whethea widespread policy of concealing officer misconduct and failing to
discipline officers for miscondue@xists but at this stage, the Plaintiffs have met their pleading
burden.

C. Proximate Cause

Finally, the Plaintiffs must plead that the Citgsfactopolicies were the “moving force”
behnd their constitutional injurySee Bryan Countyp20 U.S. at 4008, meaning they must set
forth allegations creating a plausible link between the polices and the deprivatitre of t
decedents’ right to bodily iagrity. SeeThomas 604 F.3d at 306. Construing the facts and all
reasonable inferences in the Plaintiffs’ favor, they have seffilyi pled this requirement of their
Monell claim. Specifically, the Plaintiffs alleged that on two separate occasiarggifwas not

disciplined for drivingunder the influence of alcohol and being involved in an automobile



accident, even after the City had actual knowledge of this behavior. Thegmtialhs
sufficiently lead to a plausiblenference that based on Frugoli’s conduct, he was acting with
impunity and in a manner in which he thought he was impervious to the consequences of his
misconduct. By failing to revoke Frugoli’s driving privileges or discipline, suspenéyminate

his employment, it is entirely plausiblthat the City created the highly predictable risk that
Frugoli would drive while intoxicated again and injure the pullBee Gablg296 F.3d at 537.
Because the allegatiansken in the light most favorable to the Plaintiffspvide anmplication

tha the City’'s policiesinstilled an attitude of invincibility among Chicago police officénat

they will not be disciplined or charged if they drive while intoxicated Plaintiffs have stated a
claim upon which relief can be granted.

CONCLUSION

Becaug the Complaint sufficiently alleged the plausibility of a constitutional ingumy

for the reasons explained above, the City’s motion to dismiddadhell claim is denied.

e

fgjnia M. Kendall ~~
jted States District Court Judge
Northern District of lllinois

Date: March 11 2014
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