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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JAMES DORSEY (#R-03996),
Plaintiff,

V. No. 13-cv-05747
PARTHASARATHI GHOSH, M.D.,
LATONYA WILLIAMS, IMHOTEP
CARTER, M.D., RONALD SCHAEFER,
M.D., SALEH OBAISI, M.D., MARCUS
HARDY, MICHAEL LEMKE, TARRY
WILLIAMS, and WEXFORD HEALTH
SOURCES, INC., a corporation,

Judge Andrea R. Wood

N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff James Dorsey, a prisoner of the State of Illinois who is imprisoned at the
Stateville Correctional Ceeat (“Stateville”), has brought thlawsuit alleging that he received
inadequate medical care while incarceratedjofation of his rightsunder the Eighth and
Fourteenth Amendments of the United St&tesstitution. Dorsey has sued several members of
Stateville’'s medical staff—Parthasarathi GhddtD., LaTonya Williams, N.P., Imhotep Carter,
M.D., Ronald Shafer, M.D., and Saleh Obaisi, M.D.—all of whom were employed by Defendant
Wexford Health Sources Inc. (“Wexford,” andlectively with Ghosh, Wliams, Carter, Shafer,
and Obaisi, the “Wexford Defendants”). Dorsdgo has named as defendants two former
Wardens of Stateville, Marcus Hardy and MiehLemke, as well as Stateville’s current
Warden, Tarry Williams (“Warden Williams, hal collectively with Lemke, Hardy, and the
Wexford Defendants, “Defendants”).

Hardy and Lemke have filed a motion agkihe Court to dismiss Dorsey'’s claims

against them (“Motion to Dismiss”). (Dkt. No. 6&)so before the Court is Dorsey’s motion to
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strike affirmative defenses asserted by thexitel Defendants in theanswer to the amended
complaint (“Motion to Strike”). (Dkt. No. 65For the reasons set out below, the Motion to
Dismiss is denied and the Man to Strike is granted ipart and denied in part.
BACKGROUND

On August 12, 2013, Dorsey filed this suit against Ghosh, Williams, Carter, and Shafer.
In his initial pro se complaint, Dorsey alleged that thasefendants denied him medical care and
treatment in deliberate indiffanee to his serious medicad®d caused by a gunshot wound that
he suffered in his youth. Dorsey filed anearded complaint through counsel on April 30, 2014.
This amended complaint elaborated on the factiegations in the original complaint, and also
added claims against Obaisi, WexfpHardy, Lemke, and Warden Williams.

Specifically, in his amended complairDorsey alleges that he suffers from chronic pain
in his right knee, ankle, and foot duethe gunshot wound. (Am. Compl. 15, Dkt. No. 34.)
Dorsey also claims to suffer from chronic baekn; numbness in his chest, arms, and legs; pain
in his groin and rectal areand blood in his stoolld.) In 2006, while d&ined by the Cook
County Department of Corrections, Dorsey was diagnosed with degenerative joint disease of the
lumbar spine.I@. 11 18-19.) He further alleges that atbeing transferred to Stateville in
October 2007, he complained abbig maladies at various timasthe Wexford Defendants, but
those defendants did not preserittim appropriate treatment “dteea custom and practice of
prioritizing cost-cutting oveinmates’ medical needs.Id. T 21.)

Dorsey alleges that Hardy was the headden of Stateville from 2010 to 2013, and that
Lemke served in the sarpesition during the year 2013d( 11 11-12.) During the time periods

when Hardy and Lemke served as head wardeg,géhch were responsible for the operation of

! For the purposes of the Motion to Dismiss, the Ctakes the allegations set forth in Dorsey’s amended
complaint as true and draws all reasonable inferences in Dorsey’sBaswon v. Budz, 398 F.3d 904,
908 (7th Cir. 2005).



Stateville and the welfare of all inmates therel #reir job duties includedversight of medical
staff operations.lI{l.) Dorsey further alleges, on infoation and belief, that during their
respective tenures as warden, Hardy and Lemkesawedaily operations in Stateville’s Health
Care Unit; signed off on permits, grievances and grievance officer responses; approved
outpatient furloughs; and otherwise were pagadly involved with medical decisiondd( Y 49.)
Dorsey further alleges, again on information aedef, that the conaict between the lllinois
Department of Corrections and Wexford sutgeadl decisions conceing outpatient medical
treatment to the approval of prison officials, including Hardy and Lemke when they served as
warden. (d. 1 50.)

Between March 2010 and September 2012, Dorsey submitted a number of grievances to
Hardy regarding the inadequate health careldiens to have received from the Wexford
Defendants. Hardy reviewed these grievandds{{ 23, 26, 35.) In these grievances, Dorsey
complained of pain in his lower back amght leg, reported contuing lack of medical
treatment, and requested various medical treatmédfsDprsey does not describe Hardy’s
response to each of these griesamin his complaint, but he does allege that Hardy concurred
with and signed a grievance officer’s recoandations of “no action” in response to the
grievances dated July 17, 200gtober 4, 2011, and October 21, 201d. Y 30 n.1, 32 n.2,
35.) Similarly, Dorsey alleges that he submitkedumber of grievances regarding his medical
care dated between July 13, 2013 and Noverap2013, and that Lemke reviewed these
grievances.Ifl. 11 42, 43, 45.) Dorsey further allegeatthemke concurred with and signed a
grievance officer’'s recommendatioot“no action” in response to Dorsey’s grievances dated

July 13, 2013 and August 7, 201B1.( 43.) Finally, Dorsey alleges that, although Lemke



reviewed and signed a grievance dated November 2, 2013, Dorsey received no rdsponse. (
145.)

In response to the amended complaint, Hardy and Lemke filed the Motion to Dismiss,
while the Wexford Defendants jointly filed amswer. (Dkt. No. 55.) TehWexford Defendants’
answer asserted four purported affirmative defer(8¢shat the amended complaint fails to state
a claim upon which relief can beagted; (2) that “[tjo the extepiaintiff may beseeking relief
from this defendant in his alleged official eajty, this claim should be dismissed as to the
extent this defendant, as an official of the ststéenmune;” (3) that Dorsey failed to exhaust his
administrative remedies; and (4) that Dorsey’snataare barred by the statute of limitations. In
his Motion to Strike, Dorsey seeks to strike each of these affirmative defenses.

DISCUSSION

Motion to Dismiss

Federal Rule of Civil Procedure 8(a) regsithat a complaint contain a short plain
statement of the claim showing that the pleaslentitled to relief. Fed. R. Civ. P. 8(a). To
survive a Rule 12(b)(6) motion,ighshort plain statement mustercome two hurdles. First, the
complaint’s factual allegations must give théetelant fair notice of the claim and the grounds
upon which it restBell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). Second, the complaint
must contain sufficient allegations based on maae #peculation to state a claim for relief that
is plausible on its facéd. This pleading standard does netassarily require a complaint to
contain “detailed fetual allegations.1d. (citing Sanjuan v. Am. Bd. of Psychiatry and
Neurology, Inc., 40 F.3d 247, 251 (7th Cir. 1994)). Ratha] claim has faal plausibility

when the plaintiff pleads factual content that allows the court to draw the reasonable inference



that the defendant is liadfor the misconduct allegedddams v. City of Indianapolis, 742 F.3d
720, 728 (7th Cir. 2014) (quotirghcroft v. Igbal, 556 U.S. 662, 678 (2009)).

Dorsey claims that Defendants violated Righth and Fourteenth Amendment rights to
be free from cruel and unusyalnishment by acting with delibeeaindifference to his serious
medical needs. Section 1983 creates a causetioh against “[e]Jverperson, who, under color
of any statute, ordinance, regutatj custom, or usage, of any StateTerritory or the District of
Columbia, subjects, or causes to be subjeciey citizen of the United States or other person
within the jurisdiction thereof to the deprivatiohany rights, privileges, or immunities secured
by the Constitution and laws.” 42 U.S.C. § 1983icBia § 1983 cause of action must be against
a “person,” in order “[t]Jo recover damagasder § 1983, a plaintiff nat establish that a
defendant was personally responsible fordéprivation of a constitutional rightJohnson v.
Shyder, 444 F.3d 579, 583 (7th Cir. 200@)\verruled on other grounds liill v. Tangherlini, 724
F.3d 965 (7th Cir. 2013)). Individuals may theld liable under § 1983 if they caused or
participated in the allegezbnstitutional deprivatior-lowersv. Velasco, No. 00 C 1708, 2000
WL 1644362, at *4 (N.D. lll. Oct. 19, 2000) (citingance v. Peters, 97 F.3d 987, 991 (7th Cir.
1996)). However, a § 1983 action is predicaiedault and requirethat a defendant be
personally involved in some way to be held liaBlepper v. Vill. of Oak Park, 430 F.3d 805,

810 (7th Cir. 2005). The doctrine adspondeat superior does not apply to actions filed under 8§
1983.Kindow v. Pullara, 538 F.3d 687, 692 (7th Cir. 2008). Rather, to be held liable for the
actions or omissions of their subordinategesvisors “must know about the [unconstitutional]
conduct and facilitate it, approwe condone it, or turn a blind eyfor fear of what they might
see."T.E. v. Grindle, 599 F.3d 583, 588 (7th Cir. 2010) (quotifames v. City of Chicago, 856

F.2d 985, 992 (7th Cir. 1988)).



In the Motion to Dismiss, Dorsey and Lendgue that, as non-medi prison officials,
they cannot be held liable for Dorsey’s medicakc# is true that geerally speaking “[p]rison
directors and wardens are ‘entitl®o relegate to the prisorrsedical staff the provision of good
medical care.”Gevasv. Mitchell, 492 Fed. Appx. 654, 660 (7th Cir. 2012) (quotiBugks v.
Raemisch, 555 F.3d 592, 595 (7th Cir. 2009)). Howeubg Seventh Circuhas recognized that
a prison official may be held liable for deliage indifference to a [@oner’s serious medical
needs—even when that prisoner is under mediga¢rvision—where that prison official has “a
reason to believe (or actual knowlejighat prison doctors or tmeissistants are mistreating (or
not treating) a prisonerArnett v. Webster, 658 F.3d 742, 755 (7th Cir. 2011) (quotidgyesv.
Shyder, 546 F.3d 516, 525 (7th Cir. 2008)).

Here, Dorsey alleges that Hardy andrike had actual knowleddkat the Wexford
Defendants were providing substandard treatment for Dorsey’s various ailments, as they
personally reviewed Dorsey’s grievances regaydhe medical care he was receiving. (Am.
Compl. 11 23, 26, 35, 42, 43, 45, Dkt. No. 34.) Furtitge, Dorsey alleges that Hardy and
Lemke oversaw medical staff operations, thayttvere personally involved with medical
decisions, and that they apped decisions concerning outigait medical treatmentld. § 49.)
These factual allegations are sciifint, at the pleading stage,dopport an inference that Hardy
and Lemke had actual knowledge of Dorsey&uifficient medical care. Accordingly, Dorsey
states a claim against Lemke and Hafgg Arnett, 658 F.3d at 755ee also Boyce v. Johnson,
No. 13 C 6832, 2014 WL 3558762, at *3 (N.D. lllda7, 2014) (denying prison warden’s
motion to dismiss when the inmate’s commuti@as to him “claimed that medical personnel
had mistreated him or failed pyovide necessary follow-up careZjirko v. Ghosh, No. 10 C

08135, 2012 WL 5995737, at *12 (N.D. Ill. Nov. 30, 20{&l)egations thatvarden received



numerous grievances and complaints of lackesdtment for severe pain sufficient to state a
claim for deliberate indifferenceYpung v. Wexford Health Sources, No. 10 C 08220, 2012 WL
621358, at *4 (N.D. lll. Feb 14, 2012) (denyimmption to dismiss warden on deliberate
indifference claim where plaintifiad informed warden that he was being denied access to the
health care unit)Nolan v. Thomas, No. 11 CV 1565, 2011 WL 4962866, at *2-3, 6 (N.D. Ill.
Oct. 19, 2011) (warden’s knowledge of grievamegarding substandard medical care was
sufficient to state claim for deliberaitedifference to serious medical neéd).

Discovery may establish that Hardy ankdoSh were appropriately deferential to the
treatment provided to Dorsey by medical st&e Harrisv. Ghosh, No. 10 C 7136, 2012 WL
3903894, at *8 (N.D. lll. Sept. 7, 201@ranting summary judgmetd nonmedical defendants
because record did not show that these defesdaetision to defer to the judgment of medical
professionals was deliberately iffdrent). However, Dorsey hadeded sufficient facts to state
a claim against Hardy and Ghosh at the pleasliage. Accordingly, th€ourt denies the Motion
to Dismiss. Dorsey’s claims against Hardy and Lemke may go forward.

. Motion to Strike

In his Motion to Strike, Dorsegeeks to strike all of the affirmative defenses pleaded in
the Wexford Defendants’ answer. Federal Rul€iwfl Procedure 12(f) authorizes a court to
strike “any insufficient defense any redundant, immaterial, impi@ent, or scandalous matter.”

Fed. R. Civ. P. 12(f). “Affirmative defenses gleadings subject to the requirements of the

2 Hardy and Lemke argue that Dorsey’s claims against them should be dismissed because a deliberate
indifference claim cannot proceed against a wardeere there is “no personal involvement by the

warden [in an inmate’s medical care] outside thevaniee process.” (Reply at 4, Dkt. No. 82 (quoting

Gevas, 492 Fed. Appx. at 660 (7th Cir. 2012).) Howe\Rorsey’s allegations that Hardy and Lemke
received numerous notifications that Dorsey wdfesng from serious medical issues, and that both had
extensive personal responsibility over the provision of medical services, distinguish the instant case from
Gevas and the district court cases that Hardy and Lemke cite in further support of this argument.



Federal Rules of Civil ProcedureNationwide Advantage Mortg. Co. v. Mortg. Servs. 11, LLC,

No. 13 C 83, 2013 WL 2403654, at *1 (N.D. Ill. M8&1, 2013). Thus, affirmative defenses must
comply with Federal Rule of Civil Procedure &laset forth a “short and plain statement” of the
basis for the defenshd. (quoting Fed. R. Civ. P. 8). The sufficiency of an affirmative defense is
evaluated under a standard identical tddfal Rule of Civil Procedure 12(b)(6)l. Thus, “an
affirmative defense must includéresr direct or inferential allegations as to all elements of the
defense assertedReis Robotics USA, Inc. v. Concept Indus,, Inc., 462 F. Supp. 2d 897, 904
(N.D. Il. 2006)? As a practical matter, however, affirmatidefenses rarely will be as detailed
as a complaint (or a counterclaim); nor do thegdto be in most cas&sprovide sufficient

notice of the defense asserted. But a problem asibes a party asserts boilerplate defenses as
mere placeholders without any apparent factual basis.

The Wexford Defendants’ First Affirmative Bse states the standard for a deliberate
indifference claim and declares tlixdrsey has failed to allege facts sufficient to state a cause of
action as to the Wexford DefendanfWexford Defs.” Ans. at 8; Dkt. No. 55.) There is some
controversy in this District regarding whether failure to séatéaim may be raised as an
affirmative defenseSee Reis Robotics, 462 F. Supp. 2d at 905. However, even assuming that
failure to state a claim may be raised aaffinmative defense, the Wexford Defendants have
plainly failed to satisfy the pleady standard under Federal RoleCivil Procedure 8, as the
First Affirmative Defense provides no explanatamto how Dorsey has failed to state a claim.

Seeid. The Court also notes thidfite Wexford Defendants did nfile a motion to dismiss the

% The Wexford Defendants argue that the heightened pleading standard estabiTstredhily andlgbal
does not apply to pleading in affirmative defenses. (Reddot. to Strike at 1-3, Dkt. No. 75.) The
Court notes that “the majority view [is] th&avombly andlgbal apply to affirmative defenseshield

Tech. Corp. v. Paradigm Positioning, LLC, No. 11 C 6183, 2012 WL 4120440, at *8 (N.D. lll. Sept. 19,
2012).



complaint pursuant to Rule 12(b)(6), which ntigave shed light on the basis for the purported
defense. Accordingly the First Affirmatii@efense is stricken without prejudice.

The Wexford Defendants’ Second AffirmativefBrse states, in its entirety, that “[t]o
the extent plaintiff may be seekj relief from this defedant in his allegedfficial capacity, this
claim should be dismissed as to &hxent this defendant, as an offil of the state, is immune.”
(Wexford Defs.” Ans. at 6-7, Dkt. No. 55.) Théfirmative defense does not explain which of the
five moving defendants claims to ba official of the state, why #t defendant is an official of
the state, or the claimed basis for or exterihat defendant’s immunity. At a minimum, the
defense must identify which of the moving defants is “this defendant.” Accordingly, the
Second Affirmative Defense sricken without prejudice.

The Wexford Defendants’ Third Affirmative Defge states, in its entirety, that Dorsey’s
Amended Complaint “is barred, that plaintiff failed to propdy exhaust his administrative
remedies prior to the filing of this litigation” pursuantRavey v. Conley, 544 F.3d 739 (7th Cir.
2008). While this defense contains no detaiéaiual allegations, th€ourt finds that it is
nonetheless sufficient to put Dorsaty notice of the nature of tliefense that is being raised.
The process for exhausting administrative remedidsfinite and known to the parties in this
case. Dorsey himself pleaded facts in his amemoenplaint regarding his efforts to seek relief
through administrative channel§e¢, e.g., Am. Compl. 11 30 n.1, 32 n.2, 35, 42, 43, Dkt. No.
34.) Thus, the Wexford Defendants’ Third Affiative Defense may fairly be understood as
challenging whether the steps thatrfgy claims to have taken occurred as he says they did and,
if so, whether they were sufficient to exhalistadministrative remedies. While Dorsey might
desire more information from the Wexford f@adants, such information may be explored

during discovery. The Court furtheotes that much of the infmation necessary to determine



the exhaustion issue is likely to be in the psssm of the lllinois Depément of Corrections.
Thus, the Wexford Defendants would be expected to need some discovery themselves to flesh
out the details of their defense and thus theylelgranted to some leeway with respect to their
pleading.

Finally, the Wexford DefendasitFourth Affirmative Defense states, in full, that
Dorsey’s amended complaint “violates the applicable two year statute of limitations as applied to
the alleged acts of this defendari contrast to te exhaustion issue, the basis for any purported
statute of limitations defense is completehknown. The Wexford Defendes’ answer does not
reveal any information about whattion they believe Dorsey shdutave taken sooner than he
did. Furthermore, it is unclear whether the dsteis asserted by one, some, or all of the
Wexford Defendants as they again fail to sfyeaihich of them is the referenced “this
defendant.” Thus, the bare-bangleading of the Wexford Dafdants’ Fourth Affirmative
Defense cannot stand, as the Wexford Defendae&ipio facts that wouldise either defense
beyond a speculative lev&ee Employers Mut. Cas. Co, 2009 WL 2567977, at *2. Accordingly,

the Fourth Affirmative Defense sricken without prejudice.

10



CONCLUSION
For the foregoing reasons, the Motion to Dismiss is denied. Hardy and Lemke shall
answer the amended complaint by June 24, 2015Mbtien to Strike igranted in part and
denied in part. The First, Second, and Folffirmative Defenses are stricken without
prejudice. The Wexford Defendants may amemir thnswer to re-plead their affirmative
defenses by June 24, 2015, should they be alole $o consistent with Federal Rule of Civil

Procedure 11.

ENTERED:

Dated: June 3, 2015

Andrea R. Wood
United States District Judge

11



