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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EDWARD NOVOTNY, )
Plaintiff, )) No. 13-cv-05881
V. ; JudgeAndreaR. Wood
PLEXUS CORP., et al., : )
Defendants. ) )

MEMORANDUM OPINION

Plaintiff Edward Novotny sued his former employer, Plexus Calieging that he was
terminated because of his age in violatdrthe Age Discrimination in Employment Act
(“ADEA"), 29 U.S.C. 8§ 621et seg. In addition to his ADEAclaim, Novotny’s amended
complaint also asserts claims for race disaration and retaliation pursuant to 42 U.S.C. § 1982.
This Memorandum Opinion provides additioeaplanation regarding the Court’s March 31,
2015 Order dismissing the amended complairaut prejudice due thovotny’s omission of
material information from hign forma pauperis (“IFP”) application. Gee Dkt. No. 50.)

On August 20, 2013, Novotny was granted leiaveroceed IFP and an attorney was
recruited to represent himrthugh the Court’s pro bono program. On January 19, 2014, Novotny’s
counsel filed a motion to withdraw, claing, among other things, that Novotny had omitted
information from his IFP application that if resled would have renderban ineligible for IFP
status and pro bono counsel. The Court permiti@ebtny’s counsel to withdraw based on an
apparent breakdown in attorney-client commutiocaand differences of opinion regarding legal
strategy, and allowed Novotny to procexd se. Plexus subsequently filed a Motion to Dismiss

(Dkt. No. 32), which again raised the issuéNofvotny having failed to provide complete and
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accurate information on his IFP applicatiofhe Court granted the motion and dismissed
Novotny’s amended complaint on March 31, 2(éwever, the Court also granted Novotny
leave to move to reinstate the case by Ju2@15, upon providing proof that he has paid the full
$400 filing fee as well as an additional fine of $100. If he does not do so, the complaint will be
dismissed with prejudice and the case closed.

BACKGROUND

Novotny filed this caspro se on August 16, 2013, alleging that he was improperly
terminated when he was 51 years old becatibés age in violation of the ADEA. He
subsequently amended the complaint to assert claims for race discrimination and retaliation as
well. At the same time that he filed his origimaimplaint, Novotny also filed an IFP application
(Dkt. No. 3) and a motion for attaeg representation (Dkt. No. 4).

The IFP form that Novotny completed and sithked to the Court repisented that he was
not currently employed and that his last datemployment was August 9, 2013, with past
monthly salary or wages of $1,531 dating baxRugust 27, 2012. (Dkt. No. 3 at 1.) He also
stated that in the past 12 months he had meived more than $200 from any sources other than
his last employment and that he had $137.81isrchecking account at the time he filed the
motion. (d.) The IFP application states at the top, prior to the questions: “I answer the following

guestions under penalty of perjurylti((emphasis in original).) The form also states at the

bottom: “I declare under penalty of perjury ttia¢ above information is true and correct. |
understand that 28 U.S.C. 8 1915(e)(2)(A) stateghieatourt shall dismidhis case at any time
if the court determines that najlegation of povay is untrue.” (d.) This printed statement is
followed on Novotny’s form by his signature. Bdsmn the representations in Novotny’s IFP

application and his motion for attorney repentation, the Court granted both requests and



recruited an attorney fromehCourt’s trial bar pro bono program to represent him pursuant to
Local Rule 83.11(g).

On January 17, 2014, Novotny’s pro bono coufik a motion to withdraw from the
case. (Dkt. No. 19.) In the motion, the attorneyestdahat Novotny was insisting he pursue claims
against certain individual defendants for whileh attorney felt therwas no good basis. The
attorney also claimed that Novotny had infornméa that during the term of last employment
listed on his IFP form, Novotny made betweds.00 and $16.00 per hour, which would not
equate to the monthly wagespresented on the IFP fornhd.(at 2.) His attorney also found that
Novotny had continued to work for Key Treucal Solutions through August 30, 2013, even
though Novotny represented on his IFP form thabrig worked for that firm through August 9,
2013. (d.) Moreover, Novotny also informed his coehthat he began working for another
company, Briggs and Stratton Co., opteber 16, 2013, making $17.34 per hour plus
overtime, and that he continuedide employed by them as of the date of the motion to withdraw.
(Id.) Counsel did not believe that Novotny’s incomelijiea him for IFP status or to receive free
legal representation, and also eegsed concerns about the mesitpursuing a case against the
individual named defendantsd()

The Court granted the motionwathdraw. (Dkt. No. 23.) Novotnypro se, then filed an
amended complaint. (Dkt. No. 31.) Plexus resj@ahby filing a motion to dismiss arguing that, in
addition to certain substantii@sues, Novotny’s material omiesis on his IFP form warranted
dismissal with prejudice. (Dkt. No. 32.) Nowgtresponded to the motion and also filed a
renewed motion for attorney representation along with an amended IFP form. (Dkt. No. 37.) In
the amended IFP form, Novotny disclosednthly salary or wages of $1,800 to $2,0@@xkt. No.

37 at 1.) He also indicated tHa received $2,475 in unemployment benefits in the last 12 months



and that he had $320.38 in his checking accolohtaf 2.) Novotny further stated that he owns a
vehicle worth somewhere between $800 and $1,000at(3.) He attached his 2013 federal tax
return to the form, which indicates thas adjusted grossdéome for 2013 was $34,521d(at 5.)
He also attached a June 2014 pay statement thndjdhat his total yeammtdate earnings were
$21,003.16.1¢@. at 6.) Finally, Novotny submitted a typgtten explanation of his income,
indicating that he had gross income$86,263 and taxable income of $26,653.69 during the
preceding 12 monthsld; at 7.)

In response to the motion to dismiss, Nowostated that he “did not know when, but on
occasion he would work for Key Technologies. [He] reported this work to Unemployment in
order to keep his claim open in case of Kegi having no work.” (Dkt. No. 35 at 2.) Novotny
also argued that at the time he filed his ioiad)IFP application, he had “uncertainty of
employment and finances.Id) He then acknowledged the following omission: “Plaintiff did fail
to report income for the last élve months on line 4.a of theP. Plaintiff should have listed
about $15,000.00 dollars on line 4.A anddsit as salary or wages!ld() He also stated that he
“did not report on line 4.f 726.0follars from unemployment.’ld.) Novotny then indicated that
at the time he completed the form, he had $328.34 in his checking account, due to a deposit that
happened that day of which he was not aware at the time of filthgt(3.) He stated that he
“had a lot going on with filing thease and trying to make enuget, and looking for work all at
the same time, due to the Plaintiff[']s in’s [sanjd out’s [sic] of the Plaintiff[']s current work
situation. Plaintiff hurriedly filed [sic] out thé-P, not sure when the Plaintiff could return to
Court.” (Id. at 2-3.) Novotny then claims that “theR application does state [] that the applicant
should not leave any spaces blank. Plaintiff lefichumerous spaces blank and probably should

not have been acceptedlt(at 4.) This last statement is not accurate, however, as his original



IFP form did not leave these spaces blank. &afor each category asking if Novotny received
more than $200 in the past twelve montteschecked the “No” boXDkt. No. 4 at 1-2.)
DISCUSSION

The federal IFP statute is dgised to ensure that indigertigants have meaningful access
to the federatourts.Neitzke v. Williams, 490 U.S. 319, 324 (1989). The statute allows a litigant
to pursue a case in fedecalurt without paying filing fees armbsts provided that the litigant
submits an affidavit demonstrating an inability “to gaygh fees or give security therefor.” 28
U.S.C. § 1915(a)(1). However, “[t]his privilege proceed without posting security for costs and
fees is reserved to the many truly impoverishtgghnts who, within tle District Court’s sound
discretion, would remain witholggal remedy if such privilege were not afforded to them.”
Brewster v. North Am. Van Lines, 461 F.2d 649, 651 (7th Cir. 1972). “Proceeding in forma
pauperis is a privilege, and courts depend omkhiatiff's honesty in assessing [his] ability to
pay.” Lofton v. SP Plus Corp., 578 Fed. Appx. 603, 604 (7th Cir. 2014). “[I]f an allegation of
poverty made in a petition to proceed in forma paspe untrue, ‘the disict court shall dismiss
the case.”McRoyal v. Commonwealth Edison Co. et al., 263 Fed. Appx. 500, 502 (7th Cir. 2007)
(quoting 28 U.S.C. § 1915(e)(2)(A)).

Novotny’s original IFP appation indicated that hisnly income was $1,531 per month

received over a little less thanyear (or $18,372 in income for the past 12 months). In 2013, the



U.S. Federal Poverty Guideline for a single person was $11 ¥80otny’s reported income was
therefore approximately $7,000 abdte federal poverty guideline.

As explained above, however, Novotny alsatted substantial material information from
his original IFP form. He omitted at least $15,00@come for the 12-month period preceding
the submissiorNovotny also omitted somewhere between $726 and $2,475 in unemployment
payments (his latest IFP form lists the amaas$2,475 but his resporiséef states the amount
as $726) for the 12 months preceding his appticatNovotny’s estimate in his amended IFP that
he had a total gross income as $36,263 for the preg@@-month period is more than three times
the federal poverty guidelinerfa single person in 2013. At the time Novotny filed his original
IFP application (August 16, 2013), going back twetvenths would have taken him to August
12, 2012. Novotny now reports that he had grossnre of $18,717 in 2012 and gross income of
$34,521 in 2013, resulting in total gross incomthattime of the original IFP form of $35,103,
which is still more than three times the fealgooverty guideline for a single person in 2013.

While Novotny might have viewed his employmat the time heiled his original IFP
application as sporadic, thigtnot the same as beingemployed. Novotny had not been
terminated or laid off. Indeed, he now adntiitat he “did not know when, but on occasion [he]
would work for Key Technologies.” (Dkt. No. 3528 This is an omission that prevented the
Court from further inquiring as tilve status of his employmeisee Moorish Nat. Republic v. City
of Chicago, No. 10 C 1047, 2011 WL 1485574, at *4 (NID.Apr. 18, 2011) (“[Iln some

instances the information disclosed by the aapii prompts further inquiry from the Court.

! This Court considers the federal povegtydelines as instructive—although by no means
determinative—in determining whether a plainsiffould be granted IFP status. According to the
Department of Health and Human Services, the 2@i@rty guideline for an individual living in the
continental United States was $11,48& 2013 Poverty Guidelines, U.S. Department of Health and
Human Servicesavailable at http://aspe.hhs.gov/poverty/13poverty.cim#guidelines (last visited June 8,
2015).



Plaintiffs’ attempt to filter the information tbugh their own self-interested perception of what is
relevant versus not relevant thwatie purpose of an IFP application.”).

Novotny attempts to explain the misrepreseotstin his original IFP form by claiming
he completed the form quickly and did not haweopportunity to review its contents carefully.
Yet the IFP form that Novotny completed exgsiy cautions the applicant on both page one and
page two that he or she igsing “on penalty of perjury.”ld. at 1-2.) The form also clearly
requires the applicant to certify that he or Qnederstand[s] that 28 U.S.C. § 1915(e)(2)(A) states
that the court shall dismiss the case at any tirte2 court determinethat my allegation of
poverty is untrue.”ld. at 2.F Novotny’s IFP application was filed on August 16, 2013, and the
Court recruited counsel for him on August 20120In addition to being permitted to proceed
with his case without paying court feesp\wdtny received the befieof free attorney
representation for five months and eight dayst once during this time did Novotny ask the
Court for leave to amend his application to corexobrs. Instead, certain inaccuracies were made
known only to Novotny’s counsel, and Novotny did patvide a written explanation for those or
seek leave to amend his application until thieni@ant in this case sought to have the case
dismissed with prejudice. Whildovotny claims that he didot actually affirmatively omit
information on his form, but instead left certaimtpaf the form “blank,” this is also inaccurate:
Novotny'’s original form clearly checked the 6Nbox for every type of income over $200 listed,
including income or wages, unemployment, or “any other source.”

Novotny’s omissions from his IFP applica were undoubtedly material. Had his only
errors been the inaccurateitation of his checking account balze and unemployment benefits,

the Court might have been able to find thatdrnissions were not material and did not warrant

2Novotny is a college graduaded based on his court appearances the Court has no doubt that he was more than
capable of understanding the admonitions on the IFP form.
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dismissal. Novotny, however, also omitted that he e@mployed, even if sporadically, and that he
had at least $15,000 in additional income overedlMgvmonth period that he failed to report.
These are substantial omissions and cannot ldooked as mere “mistakes.” The only question
that remains is whether the dismissiabuld be with or without prejudice.

Courts may dismiss cases under 818)(2)(A) with orwithout prejudiceThomas v.
General Motors Acceptance Corp., 288 F.3d 305, 306-07 (7th Cir.200Bjismissal with prejudice
is warranted if a court determines, in the exar@f its discretion, that lie is sufficiently
egregiousSeeid. (affirming dismissal with prejudice bad on a misrepresentation in an IFP
application about expected future income). Whealuating whether to dismiss with prejudice
based on a false allegation of poverty, courtssmer the magnitude of the falsehoods and
whether the falsehoods weradantional or inadvertent.

There is no doubt that the magnitude offdise statements in Novotny’s IFP application
would be sufficient to support dismissal of thése with prejudice. laddition, despite Novotny’s
assertion that his omissions were inadvertene-+résult of Novotny filling out the form quickly
while he was under stress—the Court belighas the recoravould support finding that his
omissions were intentional. Thus, it would bighin this Court’s discrigon to dismiss Novotny’s
complaint with prejudice. However, the evidedédNovotny’s intent is not conclusive. This is
not a case where a plaintiff created false documentation to deceive the Court, for example.
Furthermore, once the matter of potential omissfoma his IFP form was raised with the Court,
Novotny submitted an amended IFP form supportegrint outs of his earnings statements and
tax forms documenting his actual income.

Under the circumstances, the Court elecisfmse the less extreme sanction of dismissal

without prejudice. To proceed with this caSeyvotny will be required to pay the full $400 filing



fee that was waived based on the false informatromided in his originalFP application. As an
additional sanction for his conduct, Novotny algt be required to paa $100 fine. If Novotny
pays these amounts, the Court wirmit him to reinstate his cagdthough he will, of course,
be required to proceed withouetbenefit of court-provided pro bono counsel. Novotny is also
admonished that, should he proceed with thigenahe must comply with all of the rules and
procedures governing litigation ofishcase or face additional sanctions.
CONCLUSION

Accordingly, for the reasons discussdabve, Plexus’s motion to dismiss Novotny’s
amended complaint (Dkt. No. 32) is grantéde amended complaint is dismissed without
prejudice. To reinstate the complaint and prdoeith this case, Novotny must pay the full $400
filing fee as well as aadditional fine of $100. If Novotny fails to move to reinstate the case and

to pay the full filing fee and fine by June 9, 2015, tttes case will be dismissed with prejudice.

ENTERED:

Date: June 7, 2015

Andrea R. Wood
United States District Judge



