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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

J&J Sports Productions, Inc.,
Plaintiff,

No. 13 C 5931
V.
Judge Virginia M. Kendall
Stephen Dabrowski, individgl andBedford
Cafeé, hc. d/b/a Buzz Bomb,

Defendants.

N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff J&J SportsProductions, Inc., a California corporation, brought a-teont
complant against DefendantStephen Dabrowski anBedford Caf¢ doing business aBuzz
Bomb on August20, 2013, alleging thahe Defendants violatethe Federal Communications
Act. Specifically, J&Jcontendghat Dabrowski,the owner ofBedford Café, knowingly acted in
violation of 47 U.S.C8 605 and 47 U.S.C8 553 by unlawfully intercepting and exhibiting a
televison broadcast to which J&J had exclusive distribution rights. On May 15, 2015|elkd
motion for summary judgmeriDkt. No. 20) pursuant to Federal Rule of Civil Procedure 56(a).
The Court grants in part and denies in part J&J's motion. Because the record is devoid of any
evidence demonstratingabrowski’s individual involvementhe Courtdeniesthe motionwith
respecto him. However, the Cougrants summary judgmeagainstBedford Cafébecause it is
undisputed that the broadcast was exhibited at the establishment and Bedford éCaté raff

evidence from which eeasonable jury could conclude titgbaid for the program.
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BACKGROUND

At all relevant timesJ&J was an international distributor of televised ppgrview
sporting events to the hosglity industry andBedford Café was a corporation doing busiress
a restaurant and bar under the nash8uzz Bomb, located at 6301 Westrd $treet, Bedford
Park, lllinois. (Dkt. No. 22, Pl.’s 56.1 St. ¥; Dkt. No. 1, Compl. | 11.)Dabrowski was the
owner of Bedford Café from approximately 2006 to March 13, 2015, when the corporation was
involuntarily dissolved. (Pl.’s 56.1 St. | 3; Dkt. No. B®f.’s Add’l Factsy 19.)

J&J held exclusive nationwide television distribution rightscontract tahe prize fight
“Star Power”: Floyd Mayweather, Jr. v. Victor Ortiz Championship Fight Progréitne
Program”) and all undercard fights and commentary in the television broaassstiated with
thatevent that took place on September 1012 (PIl.’s 56.1 Sty 4 Ex. C; Ex. D) As a result
J&J entered into sulicensing agreements granting commercial establishments the rights to
publicly show the Program to patrons. (Dkt. No. 23, Pl.’s Memo in Supp. of Mot. for Suraim. J.
2.) According to arate card furnished by J&J, tkemmercialrate to broadcast the Program for
an establishment with eapacity of 101 t®00 patronon September 17, 2011 was $4,200.
(Pl.’s 56.1 St., Exh. E).

J&J hired private investigator Andres Aguilar to visit Buzz Bomb on the day of the
Programbroadcast(Pl.’s 56.1 St{ 5.)In Aguilar’s affidavit, he attests tariving atBuzz Bomb
around 8:20 p.m., paying a ten dollar cover charge, and stayif@gffoanhour. (Dkt. No. 22,

Ex. A, Aguilar Aff. at 1-2.) During his time in the bar, Aguilaobserved seven televisichs

! Throughout the briefing, the Defendants dispute that the Program is the s#iie avent” named in the license
agreementSeeDkt. No. 22, Ex. C. This is a distinction without a difference. Both termsera the prize fight and
undercard fights at issue

2The attached rate card refers to G&G Closed Circuit Events. J&J utilizedafmipany to sell the licenses to
commercial locations. (Dkt. No. 38, Pl.’s Add’l Facts;ES. 2)

% Dabrowski testified that Buzz Bomb had six televisions, not sevenr¢aki Dep. at 36.)
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exhibiting the Josesito Lopez v. Jessie Vargas fight, an undercard fight inaluthedHrogram
package.lIfl.; Pl.’s 56.1 St. f¥.) He also conducted three headcountding the presnce o0f22,

25, and 31 people in the establishmandifferent times(Aguilar Aff. at 2) Aguilar estimated

the capacityof the establishmemvas about 200 patrons, whereas Dabrowski stated he believed
Buzz Bomb had a capacity of between 100 and 150l@gtgh; Dabrowski Dep. 33:18-34:2.)

While the Defendantsconcede that the Program wasowh at Buzz Bomb on
Septembel 7, 2011, they deny obtaining or exhibiting it unlawfu(lpef.’s Resp. to Pl.’s Req.
to Admit, Y 10, 37.) However, neither Defendant proed anyevidence that theyever
contracted to showhe Program or paid the commercial rafe$4,200 to J&J for exhibitian
Additionally, the Defendants originally admitted they knew that payment of a fee wased to
exhibit the Progranat a commercial establishment, but now deny any such knowledge on the
basis that the Request to Admit did not nibtat “the Program”and “the Event'hamed in the
licensing agreementere the ame. (Defs.” 56.1 Resp. St. 1 14.)

J&J contendghat Dabrowki participated inand had control over the exhibition of pay
perview events in his establishmeriabrowskidenies anyinvolvement in the incident and
contends thathe managerat the time, Perry Mallariasyas responsible for the showing of the
Programas well as all other operations of the establishment that riightat { 3.) Dabrowski
testified that he was not in the restaurant on September 17, 2011, did not order the Program, and
did not take any profit from the restaurant that night.gt 1 3,12, 17.)

LEGAL STANDARD

Summary judgment is appropriate when the record, view#tkiinght most favorable to
the noamoving party, reveals that no genuine dispute exists as to any material fact and the

movant is entitled to judgment as a matter of the #®eFed. R. Civ. P. 56(a). A material fact is



a fact that is “identified by the substantive law as affecting the outcome ofitlieBann v.
Khoury Enters. Inc.753 F.3d 676, 681 (7th Cir. 2014) (citidgnderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986)). A genuine issue in the context of a motion for summary judgment
cannot simply be a “metaphysical doubt as to the material facts” but rather exists ‘e
evidence is such that a reasonable jury could return a verdict for the nonmoving party.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Catp5 U.S. 574, 586 (19863ee also Flint

v. City of Belvidere791 F.3d 764, 769 (7th Cir. 2015). If the movant is able to provide specific
evidence or point to an absence of evidetacsupport the nemoving party’s case, the non
moving party cannot rely on conclusory statemeniis“must set forth specific facts showing
that there is a genuine issue for tridWidmar v. Sun Chem. Corp/72 F.3d 457, 460 (7th

Cir. 20149; Fed. R. Civ. P. 56(eWhile a court must draw reasonable inferences that favor the
non{moving party, “the mer existence ofomealleged factual dispute between the parties will
not defeat an otherwise properly supported motion for summary judgnidytiie Holdings,

Inc. v. DeAngelis750 F.3d 653, 656 (7th Cir. 2014) (quotiAgderson 477 U.S. at 255
Summaryjudgment will be granted ithe nonmoving party does not “come forward with
evidence that would reasonably permit theddinof fact to find in [its] favor on a material
guestion.”"Modrowski v. Pigattp712 F.3d 1166, 1167 (7th Cir. 2013).

DISCUSSION

J&J originally contendedhat the Defendantwiolated two federal statuted,/ U.S.C.
8605 and 47 U.S.C8 553 by misappropriating the broadcast. However, &&¥ moves for

summary judgment und&ection605 only? Section 60%ontains four clausgsohibiting:

“1t is well established that 47 U.S.€.605 and 47 U.S.C§ 553 are mutually exclusive statutes, as the Seventh
Circuit has held that the former applies only to satellite or radio transmittaharidtter applies to cable systems.
United States v. Norrj$88 F.3d 462, 469 (7th Cir. 1996). Therefore, a defendant cannot be liable uhdsiahdes
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(1) the unauthorized interception and divulging of wire or radio
communicationsby operators responsible for receiving such
communications (2) the unauthorized interception and divulging
of wire or radio communications; (3) the unauthorized receipt and
use of wire or radio communications for the benefit of the
unauthorized receiver or someone else not entitled to the
communication; and (4) the divulging, publication, or use of
unlawfully intercepted information by anyone knowing that the
information was wrongfully obtained.
Norris, 88 F.3d at 465This statute has beegenerallyinterpretedto prohibit commercial
establishments from integpting and broadcastin@tsllite television programmindCf. Id. at
466-67;Lynch 822 F. Supp. 2d at 805.
A. Motion for Summary Judgment Against Bedford Café
At the outset, th&€ourt notes that although J&J moved for summary judgment against
both Bedford Café and Dabrowski, it did not address each defendant individually in its motion.
Nevertheless, the Court considers this motion as to each of the defendants named in the
complaint separalg beginning withBedford Café J&J allegesthat Bedford Cafeviolated
Section 605 by “knowingly and willfully obtain[ing] the Program and exhibit[ifig] in the
Establishment without authorization and for the Defendant’s econoeniefit.” (Pl.’s Memo in
Supp.of Mot. for Summ. Jat10.)
In a somewhapuzzling and inconsistenset of allegationsJ&J first accusesBedford
Café of “[paying] the residential rate in order to avoid paying the commercial rat¢héo
Program” Dkt. No. 20, Pl.’s Mot. for Summ. J¥11) but then alludes to thetionthatBedford
Caféactually unscrambled signals or used a “blackbox” to obtain the encrypted bro&di¢ast (

Memo in Supp. of Mot. for Summ. J. &t) Finally, J&J contends “Defendants intercepted the

broadcast of the Program illegally by using a DirecTV satellite box arvdeshib to Defendant’s

for the same acBee, e.gJoe Hand Promotions, Inc. v. Lynd@22 F. Supp. 2d 803, 805 (N.D. Ill 2011). Githae
fact that theDefendantsstatethe establishment had a satellite system, this motion is correctlynnangderg 605.
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patrons....” (d.) Despite J&J’s varying theories of liabilityiteer paying the residential rate for

a commercial establishment or using a blackbox to obtain the Pregyald violatethe statute.
Seeg e.g, Joe Hand Promotions, Inc. v. ZaMNo. 11 C 4319, 2013 WL 5526524, at *2 (N.D. lll.
Oct. 7, 2013) (“Defendants violat&605(a) when they commercially published the Event after
having been chargeonly the residential rate;"J&J Sports Prods., Inc. v. Zargdlo. 1:12CV-
01642TAB-JMS, 2013 WL 4829222, at *2 (S.D. Ind. Sept. 9, 2013).

Whichevermethod obtained the broadcast of the Program, it is undisputeBetifdrd
Cafédisplayed the Program and failed to pay the proper feeolbmercial use of the broadcast.
This fact alone is enough for summary judgment in favor of B, e.g.Zani 2013 WL
5526524, at *2 (summary judgment deemed appropriate because Sectides66btially”
provided for strict liability and defendants did not pay commercial fee foolubeoadcast but
publicized broadcast to patrons anywd@@dford Café argument that because it had a satellite
television system installed at the restaurant and its manager was able to grger\pew
events there gists a dispute as to whether the entity received the Program unlawsully
unavailing.See, e.g.J&J Sports Prods., Inc. v. PantcheMo. 12 C 1647, 2013 WL 6050168
(N.D. Ill. Nov. 15, 2013) (where defendant had a commercial acaetintDish Network ad
Dish Network knew that defendant was a commercial establishiypeintharged defendant
residential rate, defendant wéseoreticallyauthorized to broadcast event to patrorgre,
Bedford Café has provided no evidence of a commercial account with its television provider or
that its provider was aware it was a commercial establishment. In fact, the ceataths no
evidence tending to show that the Program e properly ordered at alVithout any facts
demonstrating the circumstances of how the Programshewnin the restaurant, Bedford

Café’sunsubstantiatedrgument that itnay havdawfully provided the Program does not create



a material issue of facGee Olendzki v. Rossi65 F.3d 742749 (7th Cir. 2014) (“At the
summary judgment stage of a proceeding, a plaintiff must put up or shut up and show what
evidence he has that would convince a trier of fact to accept his version of g\ertegion and
internal quotation marks and annotation omitted).

Whereas J&Jhas presented evidence througfuilar's affidavit that Bedford Café
exhibitedthe Programwillfully on at least six television screeinsthe establishment without
paying the commercial rgtBedfordCaféhas not produakany evidencéo the contrarydespite
maintaining it was not done so unlawfully. “Once a party has made a prepppgrted motion
for summary judgment, the nenoving party may not simply rest upon the pleadings but must
instead submit evidentiary materials teat forth specific facts showing there is a genuine issue
for trial.” Siegel v. Shell Oil Cp.612 F.3d 932, 937 (7th Cir. 2010) (citation and internal
quotation marksomitted). Here, BedfordCafé has not submitted anyonpleading evidence
indicating that it received the Program lawfatgpart from Dabrowski'saffidavit and
testimony—neither of whichs adequate taonstructa genuine dispute of fagtven his absence
from BedfordCaféon the day of the incidenEee Ledbetter v. Good Santan Ministries 777
F.3d955, 957 (7th Cir. 2014) (to properly oppose summary judgment, affidavit must be based on
personal knowledge). The Court therefore grants summary judgment agairedEafe.

B. Motion for Summary Judgment Against Dabrowski

As for the other defendant, J&J seeks to hold Dabrowshvidually liable for violating
Section605as the corporate officaf BedfordCafé To hold an individual liable under Section
605, J&J needed to develofhe theory that Dabrowski was “vicariously liable” for the

unauthorized receipt and exhibition of the boxing progréee e.g, J&J Sports Prod. Inc. v.

> Not only did J&J provide evidencethat Vargas v. Lopez was an undercard fight to the Mayweather v. Ortiz fight
on September 17, 2011k, also submitteda video taken by Aguilar corroborating his presence at Buzz Bomb.
(P1’s56.1 St., Exh. D, Exh. G.)



ResendizNo. 08 C 4121, 2009 WL 1953154, at #4.D. Ill. July 2, 2009).In assessing the
propriety of imposing individual liabilityon a corporate officer under Section 605, courts
commonlyapply the criteria of the copyright benedibdcontrol test.See generally J&J Sports
Prods.v. PerezNo. 12 C 8256, 2014 WL 3805818, at *2 (N.D. Ill. Aug. 1, 201®e Hand
Promotions, Inc. vBragg No. 13 C 02725, 2014 WL 2589242, at *5 (S.D. Cal. June 10, 2014);
Joe Hand Promotions, Inc. v. Double Down Entm't, LIND. 11 C 02438, 2014 WL 994382,
at*3-4 (D.S.C. Mar. 13, 2014 o satisfy that testnaindividual who has the right and abilify
supervise the unlawful interception and had a financial interest in it, or andualiwho
personally participated in the unlawful interception, may be lial8ee Perez 2014

WL 3805818, at *2 see alsp e.g, J&J Sports Prod. v. Ruiz No. 14 CV 2973, 2015
WL 587060, at *3 (N.D. lll. Feb. 11, 2015)ourts generally find allegations are sufficient to
allege individual liability where the defendant was personally involved in the futlaw
interceptior—or had supervisory capacity or control of the cplawhere the interception
occurred—and benefited financially from the interception.The Court notes that this District
has questioned whether this test is appropriate applied to Federal Commoosidati cases.
See, e.gResendiz2009 WL 1953154, at *2 n. 1. (“|W]e are skeptical that the doctrine...should
be extended to broadcast piracy actigns.

Neverthelessthe Court analyzed&Js motion for summary judgmemwith regard to
Dabrowski as an individual. Dabrowski did not personally partieipm the unlawful
interception; the parties do not dispthat he was not present in the restaurant on September 17,
2011. (Pl’s Resp. to Defs.Additional Facts,y 17) Without personal involvement, J&must
conclusively demonstrate that Dabrowski had the right and ability to supervise #vefulinl

interception of the Program artkdat hegained financially from itSee, e.g.Perez 2014 WL



3805818, at *2J&J hasfailed to do soTo egablish that Dalwwski had the right and ability to
supervisdhe interceptiorof the ProgramJ&J offered nothing more thathe following facts{1)
Dabrowski admittedhe wasthe owner and officer of Bedford Caté September 17, 2011; (2)
Dabrowskiwas an individual wittsupervisory capacity and control over the activities occurring
within the restauranton Septemberl7, 2011 and;(3) the restaurantexhibits television
programming that is believed to be of interestdgatrons. Pl.’s Mot. for Summ. J.116, 19.)
These facts, taken individually or in tandem, are insufficient to wartia@timposition of
individual liability.

Fects supporting an individual’s right and ability to superviagst point to control over
the infringing conduct itself, rather than merely demonstrate ownership cftdi#ishmentSee
e.g, Joe Hand Promotions, Inc. v. Shar@85 F.Supp.2d 953, 957(D. Minn. 2012)(“an
individual defendant who has the right and ability to supervise the violations and a strong
financial interest in the activity may be liable under the FCA, but in order to showdunali
liability, allegations of ownership of the establishment, without more, anéfizient.”) (citation
and internal quotation marks and annotation omitted) (collecting cdg€esBports Prods., Inc.
v. Walig No. 105136 SC, 2011 WL 902245, at *3 (N.D. Cal. Mar. 14, 2011) (to satisfy the right
and ability to supervise prong, plaintiff must demonstrate that defendant “had supyepoiser
over the infringing conduct itself’Here, J&J hasiot established that no genuine dispute of
material fact existgegardingwhether Dabrowsks involvement satisfieshe right to control
prong of the test. Dabrowki denies that he had supervisory capacity and control over the
activities that occurred that night, referencing his deposition testimonyiah Wwestatedthatthe
restaurant’snanager at the time had the authority to ordergeywiew events and did so in this

case wvithout asking for permission. (Dabrowski Dep. at 59:24-60:4, 60:113&3.¢ontends that



Dabrowski hired Mallarias to manage trestaurantand therefore approved afl his actions.
(Pl.’s Resp. to Def.’s Additional Fact$f 6-8.) But there is no evidese that Dabrowskilecided
the Program be aired, condoned it, or thatvas even aware the Program waisplayedin the
restaurant until after the fact. In faBiabrowskimaintains thahe was only made aware thfe
incident when he received notice ofslawsuit (Dabrowski Depat 39:15-40:1.)

Unlike owners of sole proprietorships, a shareholder's actions can be separated from
those of the corporatiorGarden City Boxing Club, Inc. v. Dominguddo. 04 C 0351, 2006
WL 1517775, at *5 (N.D. lll. May 23, 2006ndividual defendantéid personally liable because
“[a] sole proprietor is personally responsible for actions committed by his eraploytin the
scope of their employment” and a sole proprietorship does not have a leg# isigpdirate from
that of the owner)Because a reasonable jury could find that Dabrowski did not have supervisory
capacity and control over the unlawful interception of the Progtseif, a genuine dispute of
material factprecludes summary judgmeadairst him

Even if J&J had established the control prarighe test, it failed to definitively show
that Dabrowski benefitted from the broadcast of the Programshbw evidenceof “direct
financial interest,"J&J must demonstratmore than the fact that beowski was a shareholder
who gained benefits simply from the profits of Bedford C8#e, e.g.Walia, 2011 WL 902245
at *3 (“[A]n individual’s status as a shareholder or officer is insufficienthtmasthat he or she
had the requisite supervision autitypror financial interest to warrant individual liability.”)
Whether Dabrowski received direct financial inteneshains disputed: whild&J argues that
Dabrowski’'s deliberate advertisement of the Program coupled with his knowlettgepatrons’
viewing preferences is evidence of financial gain, Dabrowski maintains that he ditbs®ut

the cashregisters that night or retaim salary from Bedcafe Caf@Dabrowski Aff., 15, 7.)
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Furthermore J&J has offered no evidence that Dabrowski derived any direct financial benefit
from the profits of the broadcast of the Program, or if any profits were derivéld &ea id(“a
plaintiff cannot merely allege that the shareholders profit in some way frerprdfits of the
corporation.”). For these reasons,J&J's motion for summary judgment with respect to
Dabrowski is denied.
C. Damages
Having established Bedford Café’s liability under 47 U.®05(a), the Court turns to
the calculation of damages against BediGedé J&J seeks statutory damages in the amount of
$25,200, a deterrence amount of $5,@0@fees and costs. (Pl.’'s Mot. for Summatls.)
47 U.S.C.8 605(e)(3)(C)(i)(Il) governs calculations of statutory damages byilacourt
presiding over a claim under this statute:
The party aggrieved may recover an award of statutory damages
for each violation of subsection (a) of this section involved in the
action in a sum of not less than $1,000 or more than $10,000, as
the court considers just, and for each violation of paragraph (4) of
this subsection involved in the action an aggrieved party may
recovery statutory damages in a sum not less than $10,000, or
more than $100,000 as the court considers just.
Furthermore47 U.S.C. $05(e)(3)(C)(ii) states:
In any case in which the court finds that the violation was
committed willfully and for purposes of direct or indirect
commercial advantage of privatendincial gain, the court in its
discretion may increase the award of damages, whether actual or
statutory, by an amount of not more than $100,000 for each
violation of subsection (a) of this section.
But, alternatively, “[ih any case where the court fsthat the violator was not aware and had no
reason to believe that his acts constituted a violation of this section, thercdardiscretion

may reduce the award of damages sum of not less than $25@.7 U.S.C.8 605(¢e)(3)(C)(iii).

The Court maintains wide discretion in determining the amount of statutory dan@age
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awarded.See Dominguez2006 WL 1517775 at *4 (citingcable/Home Commc’'n Corp. V.
Network Prods.902 F.2d 829, 852 (11th Cir. 1990)).

In arriving at the $25,200 figure, J&J amdia multiplier of six to the baseline rate of
$4,200 (the original fee from the rate card) to account for advertisement ofaipear® and
implementation of a cover charge on the night of September 17, 2011. (PI's Memo in Supp. of
Mot. for Summ. Jat 10.) The statute itself only sets a maximum recovery, but in considering the
amount to award for enhanced damages to willfulness courts have considered a number of
factors, including: “(1) the number of violations; (2) defendants’ unlawful mongi@ns; (3)
plaintiffs significant actual damages; (4) whether defendant advertisetthd event; and (5)
whether the defendant collected a cover charge on the night of the é&h8Bports Prods. v.

Smith No. 14 C 2955, 2014 WL 3811090, at *3 (N.D. Ill. July 31, 2014).

Bedford Cafécontendgthat there are four disputes regarding the damages award: what
the proper baseline should be, whether the violation was willful, whether damages should be
based on per person viewing or maximum occupancy akstaurantand whether a cover was
charged to watch the Program at Buzz Bomb on September 17, 2011. (Def.’s Memo in Supp. of
Resp. in Opp. to Pl.’s Mot. for Summ.al.7-9.)No argument has merit.

Given thatJ&J submitted a rate card setting the fees that a commercial establishment
would have had to pay, it is appropriateutdize the $4,200rate’ as a baseline based on both
Aguilars andDabrowski’'s estimates th#te restaurant had a capacity between2@ patrons.

(Pl’s 56.1 St. ExE; Dabrowski Depat 33:1834:2.)Bedford Caféefers to a case from a New

® Bedford Café also takes issue with the rate card as it comes from a company Gae “Closed Circuit
Events,” butas stated above, J&hs adequately addressed the issue by ndtatgt utilized this company to sell
closedcircuit licenses to commercial locations throughout the United States evidipg an affidavit from J&s
President attesting to asuch (Pl.’s Add’'l Facts 1 9; kE 2)
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York District Courf in contending that a “pgvatron valuation” should be used when the record
provides the number of patrons presdmit courts in this district have utilized the baseline
method wien that information is availabfeom a rate cardSeeSmith 2014 WL 381109Gt *3
(“While other courts have determined a set sum per patron...the plaintiff hesubiitted a
rate card...” thus using the baseline to calculate statutory damafeBjat’'sEntertainment v.
Old Bridge TavernNo. 94 C 2612, 1996 WL 148045&t *3 (N.D. Ill. Mar. 28, 1996) (“In
fashioning an appropriate damages award, evidence regarding the fee Old Bridge sheuld ha
paid would have been helpful.”).

As to the willfulness oBedford Cafés actions, the record demonstrates thattedwith
“disregard for the governing statute aaalindifference for its requirementsON/TV v. Julien
763 F.2d 839, 844 (7th Cir. 1985) (internal quotation marks omitted). Most noBsdujord
Caféadmittedit wasaware hat a fee had to be paid to J&Jorder to broadcast the Event in the
Establishment but produced no evidence of that payment. (Defs.” Resp. to P1.’$33t.t is
also clear thaBedford Café wasaware that a licensing fee had to be paid in order to show the
fight commercially and broadcasted the Program to obtain financial gapitelts questionable
argument thatthe Event” was never defined as “the Programdreover, BedfordCaféhashad
ample opportunity to introduce evidence demonstrathag it paidthe residential rate (or any
rate at all) for the Program, ykasfailed to do soCf. Joe Hand Promotions v. Leggo. 11 C
4307, 2012 U.S. Dist. LEXIS 125886, at *7 (N.D. lll. Sept. 5, 2012) (evidence of payment of
residential rate created “a plausible inference that could allow a jury totHatd. . . [the
defendant] reasonably believed he was properly paying for the commercial Aseordingly,

the Court concludes that Bedfd@afé’'sbroadcast of the Program was willful.

" Time Warner Cable v. Taco Rapido Restaur888 F.Supp. 107, 111 (E.D.N.Y. 1997).
13



Finally, Bedford Caféargues that whethera cover was charged on the night of the
Programis disputed. The only evidence Bedf@dféoffersto counter Aguilds affidavit stating
that he paid a coves from DabrowskKs deposition testimonyDabrowskiadmitted that he was
not present athe restauranbn September 17, 2011 and would therefore have no personal
knowledge of the events of that night. Withammissibleevidencetending to show thagtatrons
were not charged a covére night of the ProgranBedford Café is unable to manufacture a
genuine dispute concerning this issBee Ledbette777 F.3d at 957.

Given that the recordstablishes that Bedford Caféllfully showedthe Program on at
least six televisions violation of Section605, advertised the broadcast, and charged a cover for
entrance into theestaurantthe Court findsthat a multiplier of five isappropriate under the
circumstancesSee, e.g.Smith 2014 WL 3811090at *4 (multiplier of four applied when
defendants displayed the program on four televisions, chargeddaltancover, and willfully
intercepted the programgge also Kingvision Pager-View, Ltd. v. Scott E’'s Pub, Ind46 F.
Supp.2d 955, 961 (E.D. Wisc. 2001) (enhanced damages of five times base amount found to be
appropriatebecausealefendant advertised the event, charged a cover, showed the event on five
monitors, and violated the statute willfullyginally, J&Js request for additional deterrenin
the amount of $5,000 is denied. TBeurt has found no precedent of awarding separate damages
for deterrenceandJ&J has not offered any case law that demonstiétesppropriataesshere
Rather, the enhanced damages multiplier of five already séoveeter future violations of the
same offenseSeeSmith 2014 WL 381109@&t *4 (deterrence factor included in the enhanced
damages of four times the baseline awasdg alsalime Warner vGoogies Luncheonefté7 F.
Supp.2d 485,491 (S.D.N.Y. 1999)(“A factor of three times the base award should serve as a

reasonable deterrent against future violations.”).
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CONCLUSION

For the reasons stated above, the Court grants J&J's motion for summary judgment
against Bedford Café and finds an award in the amount of $21,000, in addition to reasonable
attorney’s fees and costs, appropridfbe Court denies summary judgment with respect to

Dabrowski.

Lo B Bhtere

Virgiia' M. Kendall
Unit%s District Court Judge
Northern District of lllinois

Date: 12/22/2015
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