Van Dyke v. lllinois Department of Children and Family Services et al Doc. 113

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHRISTEL VAN DYKE,

Plaintiff,
13ev-5971
V.
Hon. John Z. Lee
DAWN BARNES; LINDA FULTZ; and
MELISSA JOHNSON, individually and as
employees of LUTHERAN SOCIAL
SERVICES,

o N O

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Courtare two motions to dismiss Plaintiff Christel Van DykeBhird
Amended Complaint. Defendants Melissa Johnson and Linda Fultz move to dismisff’'®lainti
Third Amended Complaint for failure to prope#ifectuate servicender Federal Rule of Civil
Procedure (“Rule”) 4(e) and for failure to state a claim under Ryl®(B). Johnson anBultz
argue that Plaintiff has failed to properly serve them by leasangice papers with a receptionist
not authorized to receive service. Johnson and Fultz also thiudan Dyke’s procedural due
process clainfialtersbecause ghfails to identify a constitutionally protected interefefendant
Dawn Barnes, the Child Protection Investigator for the lllinois Depattroé Children and
Family Services(“DCFS”), also moves to dismiss Plaintiff's Third Amended Complaint for
failure to state a claim. Barnes argues tiah Dykelacks aconstitutionallyprotectedinterest
in a foster child relationship sufficient to sustain a due process claim andatih@yke’sclaim
for First Amendment retaliatiols based ormnly her private speeh, not protected public speech

and therefore should be dismissed.
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Plaintiff opposes both motionsShe arguegenerally that she has a protecprdperty
interest in the foster child relationsrapd the benefits that arise undeangsufficient toassert a
proceduraldue process clainBhe also argudbatshe statea validFirst Amendment retaliation
claim because the speech she identifies touches on a matter of public coracesaty, foster
child welfare For the reasons provided hetg Courtdenies the motioto dismiss Van Dyke’s
Third AmendedComplaint for improper service, grants the motions to disri@igsnt | for
procedural due procesand denies Barnes’ motion to dismSsunt Il for First Amendment
retaliation

. Factual & Procedural Background*

The main factual allegations in thiscase are captureih the Court's previous
memorandum opinion and orde¥.an Dyke v. Ill.Dept of Children & Family Sery.No. 13 C
5971, 2014 WL 213458@t *1-3 (N.D. lll. May 22, 2014) The Court will iterate them briefly
asthe allegationsof Van Dyke’s Third Amended Complaifdrgely mirrorthose of heiSecond
Amended Complaint.

According to Plaintiff,Van Dykeis the maternal grandmother of K.C., a four yelar
minor who was three years old at the time of the events in quesgtAm. Compl. 5. In
2011, DCFS temporarily gave Van Dyke custody of K.C. as a foster clild] 6. A DCFS
Guardianship Administrator was appointed guardianship over K.C. after he was ddpidica
neglected minor in 2012Van Dyke 2014 WL 2134580, at *1. K.C.’s biological father, R.C.,
was allowed to visit K.C., despite being frequently incarcerated for-rétated offensesand

being physically abusive towards B.V., K.C.’s biological mother. 3d Am. Compl. T 13.

! When reviewing the Defendants’ motions to dismiss, the Court assumesetjeddihcts in the

complaint are true and draws all possible inferences in Plaintiff's fah@mayo v. Blagojevi¢tb26 F.3d
1074, 1081 (7th Cir. 2008).



Defendants increased R.€.visits with K.C. with inadequate supervisiond. { 13.
R.C.’s increased visits led K.C. to reppttysically and sexually inapppriate acts committed
by R.C.;after these visitsK.C.’s anxiety increased and his behavior worsened.ff 13-14.

Van Dyke attempted to remedy these problems but ntatresistance from Defendantsd.
15. Van Dyke reported R.Cs physically ad sexually inappropriate acts toef2ndants, and
getting nowhereseportedthe actg¢o theDCFS abuse hotline and the polidd. { 16. Van Dyke
thenfiled a motion to suspend R.€ visitation rightsn juvenile court.Id. § 17;Van Dyke 2014
WL 2134580, at *2. The administrative law judgeeviewedVan Dyke’s dlegations of sexual
and physicalbuse and found them to b&ithout merit” Id, at *2.

As a result ofvan Dyke’smotion as alleged in the Third Amended Complailahnson
directed Fultz taemove K.C. from Van Dyke’s home without the-ddy notice required under
state law. See3d Am. Compl. { 18. On February 26, 2013, Fultz, accompanied by police
officers and Barnegained access to Van Dyke’s home under the false pretenses of conducting
wellness checkld. Van Dyke alleges that Barnes liedttee police by claiming that Van Dyke
received notice in court that K.C.’s placement would be chandohgAfter thepolice officers
Barnes, and Fultz gained access to Van Dyke’s htmeglodgedallegedly false allegations of
abuse against Van Dyke and forcibly removed KidC.

After K.C.’s removal Van Dyke was allowed only limited visits with himld. § 20.
Johnson and Fultz brought K.C. to Van Dyke’s house without notice, cancelled scheduled visits
when Van Dyke was not at home, disallowed visits on Mother’s Day while alldi@gvisits
on Father's Day, and barred Van Dyke from speaking to K.C. on the pHdnBuring Van
Dyke’s limited visits,shenoticed possible signs @bntinuedphysical abuse of K.C., including

cuts on his wrist, mosquito bites, blood clots under his fingernails, a disheveled and dirty



appearance, unexplained weight l@sdepressive and reserved demeanor, and apparent cigarette
burns on his bodyld. § 21 Defendants allegedly have not responded to Van Dyke’s reports of
this suspected abust. § 22.

Further court and administrative action followeédan Dyke filed an emergency petition
in the Winnebago County Juvenile Coart March 12, 20135eeking an order to compel DCFS
to place K.C. back in her homé&/an Dyke 2014 WL 2134580, at *2. The Winnebago County
Juvenile Court held a hearing adeniedvVan Dyke’spetition. Id. After this denial Van Dyke
requested a Clinical Placement Review K.C. Id. It was determinedthat it remaned in
K.C.’s best intereshot to be returned to Van Dyke’s homdd. Van Dyke appealed this
determinationand theappeals hearing was completed on June 24, 2@l30n July 11, 2013,
the administrativelaw judgerecommended denying Van Dykeappeal and found that she was
unwilling to cooperate with DCFS and the juvenile court in furthering the goaluwhneg K.C.
to his biological parents and that her allegations of physical and sexualadaiasRk.C. were
“not believable or supported by any facts” and “misguidediolit attempts to impede [R.G]
senice plan and the Juvenile Court’s reunification goddl” (quoting administrative law judge’s
opinion). On July 27, 2013)CFS adopted thadministrative law judge’secommendation and
issued a final adminisdtive decision denying Van Dylke’appeal for the return of K.C. to her
home. Id.

Van Dyke now allegeshe wasextremely fearful to report hesuspicionsof abuse to
others because her previous efforts to do so resulted in K.C. being removed freanmeh&ee
3dAm. Compl. § 23. Van Dyke alleges that, as a result of her ongoing and most rpoest re
Johnson has eliminated phone communication with. ki@ severely limited/an Dyke’s

contact with K.C.Id.



This Court previously dismissed Van Dyke’s substantive due process and Fourth
Amendment unreasonable seizure clain®eVan Dyke 2014 WL 2134580, at*1-5. The
Court declined to exercise supplemental jurisdictregarding the request toeview the
administrative denial of Van Dyke’s DCFS petitio8ee id.at *8. The Court also denied Van
Dyke’s motion for a temporary restraining order, preliminary injunction, and @ajppent of a
special master.ld. The Court allowed Van Dyke to proceed with her claim for unreasonable
search against Barnes, Fultz, and Johnsion. at *9. Van Dyke has filed a Third Amended
Complaint, adding claims under 42 U.S8198 for violations of procedural due process and
First Amendment retaliationSee generallgd Am. Compl. 1 25-34, 40-44.

Il. Standard of Review

To survive a motion to dismiss pursuant to Rule 12(b)(6), the complaint must “state a
claim to relief thats plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). The factual allegations in the complaint
must at least “raise a right to relief above the speculative le@@ll’ Atl. Corp, 550 U.S. at 555.
In reviewingthe United Stateshotion to dismiss, the Court must accept as true allplelided
allegations in the complaint and draw all possible inferences in the plaintiifts. faSee
Tamayo 526 F.3d at 1081. Mere legal conclusions, however, “are not entitled to the assumption
of truth.” Igbal, 556 U.S. at 679.

[ll. Discussion & Analysis

A. Dismissal for Failure to Serve is Premature

Johnson and Fultz move to dismiss Van Dyke’s Third Amended Complaiht wit
prejudice under Rule 4(e) for failure of proper serviBeile 4(e) allows for service of process by

either “following state law for serving a summons in an action brought in cougensral



jurisdiction in the state where the district court is locatedhere service is made” or by one of
three alternative means: “delivering a copy of the summons and of the complaim to t
individual personally”;“leaving acopy of each at the individual's dwelling or usual place of
abode with someone of suitable agel discretion who resides there”; or “delivering a copy of
each to an agent authorized by appointment dalwy Fed. R. Civ. P. 4(e)(H2). Under Rule
4(m):

If a defendant is not served within 120 days aftercthraplaint is filed, the cour— on

motion or on its owrafter notice to the plaintifi— must dismiss the action without

prejudice against that defendant or order that service be made within aespt@tié. But

if the plaintiff shows good cause for the failure, the court must extendrbddr service

for an appropriate period.

Fed. R. Civ. P. édn). Rule 4(m) tells the court to dismiss the case without prejudice when
service takes more than 120 days, unless the delay is attributable to ‘gootf c8asBowell v.
Starwalt 866 F.2d 964, 965 (7th Cir. 1989). Absent good causasfifii§sal is obligatory Id.

As the Seventh Circuit suggests, (lds of this character workest when applied
mechanically.” Id.

Johnsorand Fultz point to a faulty effort at service made on July 22, ,26)1 4 special
process servermBrad Metras at Lutheran Social Services of lllinois (“LSSI"Johnson and
Fultz's place of employment SeeDef.’s Mot. § 7;id. Ex. A. Metras attempted texecute
service on Melissa Epperson, a receptionist at L3&ILY 3. Metras apparently arrived at the
LSSI office stating he had “papers” for Fultz and Johnson, and despite Eppersagssapionts
that Fultz no longer worked at LSSI, Metras testily left termvelopeswith sticky notes
indicating the packets were fatfohnson and Fultz, respectivelyd. 1 5, 6. Epperson is not

authorized to receive service of lawsuits on behalf of L$&I1Y 6. Van Dyke clarifies that two

attempts were made at sieey— the first, noted in Epperson’s affidavit, was by Jeff Smith on



July 21, 2014; the secomdhichin Van Dyke’s viewwasmade appropriately, was by Metras on
July 22, 2014.SeePl.’s Resp. Ex. 5.

Regardless athe parties’ disputes about tipeocess serversjgpositiveof the motionis
the fact that th&@hird Amended Complaint was filed on July 15, 201By the terms of Rule
4(m), Van Dykehad120 days from that date to effectuate service. Johnson andhBdltmtil
November 12, 20140 srve Defendants Johnson and Fultz filed their motiom August 14,
2014, beforethe 120eay time periodunder Rule 4(mhad run. Terefore their motionwas
premature. The Court declines to dismiss Van Dyke’s Third Amended Comiplaintproper
service®

B. Van Dyke Fails to State @rocedural Due Process Claim

Defendants move to dismi€ount I,Van Dyke’s claim for a violation of her procedural
due process rightsA “due process inquiry involves two stepdi]he first asks whether there
exists a liberty or property interest which has been interfered with by the 8ta second
examines whether the procedures attendant upon that deprivatien caestitutionally
sufficient.” Dupuy v. Samuel897 F.3d 493, 503 (7th Cir. 200&)uotingKent Dep't of Corr.

v. Thompsor490 U.S. 454, 4601989). In order to state a claim for procedural due prqgcess

2 Van Dyke urges the Couto sanction counsel for Johnson and Fultz for conflating these two

attempts at service and for “abject dishonesty” in doing SeePl.’s Resp. 11. The Court declines to
impose sanctions.First, motionscannot be made in responsive briefingslore importantly, {tlhe
central goal of Rule 11 is to deter abusive litigation practidds&t 1013. Van Dyke does not point to
any evidence that the conflation was intentional and done as an abusivietitigeatic.

3 If Johnson and Fultz renew their motion after the-da9 deadline passeand ifthendismissal

were appropriate, ivould ke without prejudiceby the terms of Rule 4(m)SeeFed. R. Civ. P. 4(m}see

also Powell 866 F.2d at 966 (“When the plaintiff shows ‘good cause’ for delay, the case should not be
dismissed; when there is no good cause, the case should be dismissed without adthaand w
prejudice.”). In any event, in look at the merits of the motion, the Court is not voncincedishassal

would be appropriate. Van Dyke has submitted Metras’ affidavit esiétili that Johnson authorized
Epperson to accept service on behalf of her and F8k=PI.’s Resp. Ex. 5. Defendants have submitted
nothing to the contrary, and it appears service was proper.



Van Dyke must first identify ailberty or property interest inherent incantinuing relationship
with K.C. See Brown v. City of MiclCity, Ind, 462 F.3d 720, 728 (7th Cir. 2006).

This Court earlier held that Van Dykeasno liberty interest ira continuing relationship
with K.C. See VarDyke 2014 WL 2134580, at*8—4. Van Dykenow argues that she has a
property interest “inherent foster parentage.” Pl.’s Resp. 2Van Dyke relies orYouakim v.
McDonald 71 F.3d 1274 (7th Cir. 1995jor this proposition. But the Seventh Circuit has
analyzedYouakimand found that foster parents do not have a property interest in the $enefit
that are paid to their childrenSee Dupuy397 F.3d at 51%‘[W]e have never held that foster
parents have a property interest in the foster care benefits paid on bethafobildren under
their care.”). Van Dykealsocites to portions of Illinois Foster Parent Law, 20 Il. Comp. Stat.
520/145 (2014) and the Zday notice requirement of the lllinois Foster Parent Law
Implementation Plan It remains unclear if Van Dyke cites these authorifoeghe proposition
that they establish a constitutionafiyotected property interest tr establistthe contours ofhe
process due herThey do not support the former. “Process is not an end in its@fif v.
Wakinekona461 U.S. 238, 250 (1983).It$ constitutional purpose is tagtect a substantive
interest to which the individual has a legitimate claim of entitlerhdut.

Van Dyke identifies no legal authority establishing “an individual entitlement gealind
in state law, which canndie removed except ‘for cause.l’loganv. Zimmerman Brush Ca455
U.S. 422, 43q1982). Van Dyke cannot maintain@ocedural due procestim withoutsucha
constitutionallyprotected interest. Count | is dismissed vpitejudice.

C. Van Dyke’s Claim for First Amendment Retaliation Survives

Lastly, Count Il ofthe Third Amended Complaint allegé&¥efendants retaliated against

Van Dykefor exercise oherFirst Amendment rights:ln order to establish a First Amendment



retaliation claim, a plaintiff must show that her speech wastitotionally protected under the
circumstances, and that the defendants retaliated against her because of thit Ryaecv. llI
Dep't of Children & Family Servs185 F.3d 751, 758 (7th Cir. 1999Y0 survivea motion to
dismiss, Van Dyke must allegghat “(1) [s]he engaged in activity protected by the First
Amendment; (2) [s]he suffered a deprivation that would likely deter Firsndment activity in
the future; and (3) the First Amendment activity was ‘at least a motivating 'factahe
Defendants’ decision to take the retaliatory actioBridges v. Gilbert557 F.3d 541, 546 (7th
Cir. 2009). Only Barnes moves to dismiss Count Il

First, he Court must address a threshelghl matter. To support dismissaBarnes relie
on cases applying the “public concern” test for analysis of First Amertdm@tiation claims
made by public employeesvan Dyke however,is not a public employeeBarnes cites one
case in which the “public concern” test was extended to a private cit&zeelandstrom v. lll.
Dep't of Children & Family Sery699 F. Supp. 1270, 1278 (N.D. Ill. 1988jf'd, 892 F.2d 670
(7th Cir. 1990y But subsequent toandstromthe Seventh Circuit abrogated its own precedent
that appliedhe “public concern” test taonpublic employeesholding thata prisoner’s speech
can be protected under the First Amendment even where it does not involve a friaitdico
concern. See generallBridges 557F.3d 541 (abrogatingrookins v. Kolb990 F.2d 308 (7th
Cir. 1993)). As another district court in the Nbdrn District aptly recognized, fundamental
inconsistency betweebandstromand Bridgesleaves district courtgr a position of having to
choose Which holding is likely to prevail. SeeNolan v. Vill. of Dolton No. 10 CV 7357, 2011

WL 1548343, at *3 (N.D. Ill. Apr. 21, 2011).

4 While Johnson and Fultnovegenerally to dismiss Van Dyke’s Third Amended Complaint, they

offer no specific argumentsldressingrirst Amendment retaliation.
> The Seventh Circuit affirmed the district court’s analysis without centron the application of
the “public concerntest. See Landstron892 F.2d at 678—79.



In particular, Nolan recognized thatthe Seventh Circuit, though not overruling
Landstromin Bridges nevertheless relied on a Third Circuit holdidgectly contrary to
Landstron’s applicationof the “public concern” testo a private citizen’s First Amendment
retaliation claim. Specificallythe Seventh Circuit noteithat “outside the employment context
the First Amendment forbids retaliation for speesian about private matters. Bridges 557
F.3d at 551 (quotingichenlaub v. Twp. of Ind.385 F.3d 274, 284 (3d Cir2004)).
Consequently, the logic ofBridgesis simply inconsistent withandstrom if Landstrommeans
that only speech touching on a matter of public concern is protectbibfan, 2011 WL
1548343, at *2.

The Seventh Circuit has sinexpandedBridgesand held thateven in the case of a
prisonerasserting First Amendment retaliation claiassan employeeof the prisonthe “public
concern”limitation does not apply.SeeWatkins v. Kasper599 F.3d 791, 795 (7th Cir. 2010)
In doing so, lhe Seventh Circuit “completely jettison[etlje public concern test from our
prisoner free speeghrisprudence, even in the case of speech by a prigonployee’ Id. The
logic underlyingWatkinsalso jarsagainstLandstrom In Watkins the Seventh Circuit grounded
application ofthe “public concern” tesn the unique relationship between the gowment and
its public servants:

In the public employment cases, the Supreme Court has @réina line between

the speaker’s role as a citizen and as a public employee. A citizen who veants th

benefits of a government jalmay be expected to accept certain restrictions on

speech made as a public employeestrictions that the public employer would

have no authority to impose but for the employment relationship. As the Court has

emphasized, giving public employers this diion to limit their emplgees’

internal workplace complaints is essential for efficient government opesati

Outside of the public employee’s job, however, these operational concerns fade,
and the employee may go back to living and speaking as an ordinary diizen.

6 Nolan further found persuasive thatany circuits have explicitly held the “public concern” test

does not apply to First Amendment retaliation claims outside the public eraloggext. See2011 WL
1548343, at *3 (citing caséom the First, Second, Sixth, Ninth, and Tenth Circuits).

10



essence, the public employsetelationship with the government employer, and
the corresponding restraint dretemployees speech, is limited to the job itself.

Id. at 795—-96(citationsomitted).

The Court believes thaiNolan provides a persuasive roadmdpr tackling the
inconsistency betwedrandstromandBridges Van Dyke spok&either agpublic employee nor
prisonernor even prison employeé&he spoke as a private citizednderBridgesandWatking
the “public concern” test does not apply to Van Dykéaist Amendment retaliation clainven
Landstromitself recognized that the “public concern” tesbtild prove too much if translated
with full vigor to a nonemployee citizenstatement upoa matter of personal interest . .Na
public official shoutl be permitted to muzzle a private individual with impunity on matters
purely personal to that individual either.Landstrom 699 F. Supp. at272 Consequently,
“[flollowing the Seventh Circuit’s logic, [Van Dyke’sjlaim should not be subject to thebtia
concern test, given that [Van Dykspoke to Defendaj#] as a private citizen and there is no
government employer whose interests demand considefat®eeWysocki v. Crump838 F.
Supp. 2d 763, 770 (C.D. Ill. 2011).

Thus,Barnes™public concern” argumentare inapplicable here to establish whether Van
Dyke engaged in protected speécltOn this point, Van Dykeorrectlyargues that[t] here is
considerable authority. .thatthe filing of anylawsuit is protected by the Firsiendment as a
form of petitioning government for the redress of grievaridesbbey v. Ill.Dep’t of Corr., 574
F.3d 443, 446 (7th Cir. 2009). IDobbey the Seventh Circuitecognized thathe scope of
petitioning the government for redress in this cehteas unsettled. Id. But contrasting the

Seventh Circuit's precedent to that of the Tenth Circuit, Judge Posner opinedtiedrbthe

! Even if the “public concern” test controlled here, Van Dyke’s privatawetwould not make

her petitioninga court for redress a solely private mattet[A] plaintiff's speech could be characterized
as a matter of public concern even if the speaker stands to gaisoagldyenefit in addition to bringing
the wrongdoing to light.Marshall v. Porter Cnty. Plan Comm’'82 F.3d 1215, 1219 (7th Cir. 1994).

11



broad standard thata“private citizen exercises a constitutionally protected First Amendment
right anytimehe or shepetitions the government for redress,” sé&n Deelen v. JohnsoA97

F.3d 1151, 1156 (10th Ci2007)(emphasis in original)and the narrower standard that “
private office dispute cannot be constitutionalineerely by filing a legal action,” se&ltman v.
Hurst, 734 F.2d 1240, 1244 n.10 (7th Cir984)(per curiam,) there is “alot to argue ovef.
Dobbey 574 F.3dat 447.

Van Dyke allegesthat Defendants engaged in a patterrretliation againsther for
reporting suspected abuse of K.C. to LSSI personnel, the DCFS hotline, other D€&i$h@le
and the police.See3d Am. Compl. § 41. Van Dyke reported the abtiseeobtain redress, and to
speak to a counselor of her choice to help K.C. followingréort of inappropriate sexual
touching by his father, and to access the courts to obtain redress for hersel€anddK Van
Dyke thereforepleads that she engagedpnvate speech to obtain redress and counseling for
herself and K.C. Van Dyke fumér chims retaliation took two formskirst, Defendants
“abducted K.C. from her home forcibly and under false pretenses,” and second, Defendants
“steadily diminish[ed] the amount of time she is allowed to visit with K.C. and stpppx
from speaking on the phone with K.C. at al5ee3d Am. Compl. T 43.

Based upon such allegationgan Dyke states alaim for First Amendment retaliation.
Shealleges she engaged pnotected activityreporting suspected abuse and petitioning a court
to intervene Seealsoid. I 17. She alleges that she is “extremely fearful” of further reporting
her suspicionsof abuse out of a concern about possible future retaliaGeeid. § 23. She also
alleges that it wabecausef this protected activity that Defendants initially retaliat&de idf

18. Therefore, Van Dyke has allegdte necessary elementSee Bridgess57 F.3d at 546.

12



Lastly, Barnes argues that Van Dykannot prevail becausa plaintiff may only bring a
§ 1983 claim against those individuals personally responsible for the constitutionahti@m’
seeDoyle v. Camelot Care Centers, In805 F.3d 603, 614 (7th Cir. 2002), and Van Dilke
not personally alleged®arnes’ irvolvement in theretaliation® Not sa The secondf the
allegedretaliatory actiors, deprivation of phone privileges with K.C. and steadily dedngas
visits without court order, may have be&esole responsibility of Johnsorsee3d Am. Compl.
1 23 (“As a result of her ongoing and most recent reports, Defendants Johnson has mythout a
court order, eliminated phone communication and has severely limited contactrbPtasedff
and K.C.”). But the first retaliatory action- the removalof K.C. from Van Dyke’s home
forcibly and under false pretenses involvesall the remaining Defendants, including Barnes.
Sedd. 18 (“Fultz did this on February 26, 2013, accompanied by police and Barnes|.]”).

And while the Court has held that themoval of K.C. cannot form the basis of any
substantive or procedural due process claim, the removal remaiaisn that wouldjualify as
retaliation under &irst Amendmentlaim. SeeMosely v. B. of Educ. of City of Chi434 F.3d
527, 534 (7th Cir. 2006) (noting that the level of harm “need not be great” and ewaror"
harassment” could sufficeyee also Howland v. KilquisB33 F.2d 639, 644 (7th Cil.987)
(“[Aln act in retaliation for the exercise of a constitutionally protectglt is actionable under
Section 1983 even if the act, when taken for different reasons, would have been prgaer.”

Dyke adequatelyleadsa claim for First Amendment retaliation.

8 Barnes argues that there is no vicarious liability under 420J81983, citingO’Shell v. Cline

571 F. App’x 487, 491 (7th Cir. 2014). While correct, this doesnsoilate Barnes froriability where
she is alleged to have been personalplved n the retaliatory actionSee3d Am. Compl. { 18.

13



IV. Conclusions
For the reasons provided herein, the Court grants in part and denies Defepadants’
motions to dismiss [90], [92]. The Court grants Defendamtstions insofar as they seek
dismissal of Count for a procedural due processolation. The Court denies Defendants
Johnson and Fultz’'s motion insofar as it seeks dismissal for failymeper service The Court

denies Defendant Bardamotion insofar as it seeks dismissal of Count Il for First Amendment

retaliation.
SO ORDERED ENTER: 1/12/15
JOHN Z. LEE

United States District Judge
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