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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JAMES CARLTON RILEY, I
SS# XXX-XX-XXXX,

Plaintiff, No. 13 C 6252

V.
Judge James B. Zagel
CAROLYN W. COLVIN,

Acting Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff James Carlton Riley IIF Plaintiff”) filed this civil action pursuant to 28 U.S.C.
8 405(g) against Defendant Carolyn W. Colvin, Acting Commissioner of Social Security
(“Defendant”) seeking review obefendant’dinal decisiondenying his application for social
security disability insurance benefits (“DIB’fyor the following reasonthis case is remanded
back tothe Scial Security Administration.

I. FACTUAL BACKGROUND

Plaintiff is 41yearsold, married, and has one child. He 6t and? inches tall weighs
approximately 330 pounds, and has a history of back problems. Plaintiff has a high school
education and has worked either as a cutting machine tender operator or a grachimgem
operator the majority of his adult life. In April 2003, Plaintiff injured his bacKkevbicking up
sheet metal at work. After conservative treatment proved ineffectivatiflanderwent back
surgery in July 2003, specificallg, microdigectomyof hisL4-5 to remove a herniated disc.
Plaintiff's condition temporarily improved, but his symptoms soon returned. In November 2003,

Plaintiff again underwent surgery. Dr. Richard Lim, the surgeon who performed fP&aprtor
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surgery, executed another microdistomy to remove a #ieerniated disc at 1-% and a newly
herniated disc at I-51. After his second surgery, Plaintiff's condition improved but he still
reported some tolerable, intermittent back pain.

In March 2009, Plaintiff was laid off from his job as a grinding machineatpe He
began an internship in October 2010 in the field of surgical technology. On November 29, 2010,
Plaintiff went to the emergency room complaining of lower back pain and numbness in his right
leg. At the emergency roorR]aintiff explained his sympims were likely caused by a long car
trip he had taken the previous weekeHRde medical records froflaintiff's emergency room
visit reflect thatPlaintiff could not raise his right or left leg and that there was no tenderness in
his back. His final diagosis was back pain with sciatica. Plaintiff was told to follow up with Dr.
Lim. As a result of his condition, Plaintiff was unable to complete the internship.

On December 2, 2010, Dr. Lim ordered a Magnetic Resonance Imaging (“MRI”) of
Plaintiff's back, which revealed congenital lumbar spinal stenosis. After consulting with Dr.
Lim, Plaintiff elected to undergo another corrective operation. Dr. Lim pertbRfantiff's
third operation on January 10, 2011, namely a posterior spinal fusion at L4-5, dessiompat
L4-5 and L5S1, a transforaminal lumbar interbody fusion at L4-5 and L5-S1, a local bone graft
and interbody cage insertion at L4-5.

On January 18, 2011, at his first postoperative meeting, Dr. Lim tizaelaintiff
reported he was feelingyerall much better, that most of his pairhis right leg was gone, but
that he stilloccasionally experienceshooting pain. The treatment note is ambiguegsrding
what part ofPlaintiff's body the shooting pain came froRlaintiff’'s next appointmentith Dr.

Lim was on February 18, 2011. At that appointment, Plaintiff indicated that he felt nteh be

and had ceased taking all pain medications. However, Plaintiff remidukigae was having left



sided buttock pain and left-sided posterior leg pam.Lim ordered Plaintifto begin a physical
therapy program.

Plaintiff underwent an initial physical therapy evaluation at his first physicedpke
session on February 22, 2011. The evaluation stimat®laintiff complained of back pain and
tightnesan his left leg that radiated to his knee. He also reported that sittiadnardsurface for
too long aggravated these symptoms and that on average his pain was betwaedaermna
scale from one tten. The therapis assessment alswtesthat Plaintiffhadslow,guarded
position changes, a slow gait, minimal lower back paimited range of motiomn his trunk,
limited muscle flexibility, lower extremity weakness and resulting functional limnatithe
assessment is silean whatPlaintiff's “resulting functional limitations” actually were. The
therapist recommended that Plaintiff continue the therapy program twice doxéelr to six
weeks.

Plaintiff attended physical therapy from February 22, 2011 to May 19, 20giagdy
notes from tfs time period revedhatPlaintiff complained of tightness, stiffness, or spasn
his back or buttocks at more than half of his sessions. Records also show that hig sightike
pain and condition overall was improving. On npl# occasions, Plaintiff reported that he was
feeling good and had no problems at all.

Plaintiff returned to Dr. Lim for a followup appointment on April 8, 201At that
appointment, Plaintiff reported he was feeling about 90% better and off all narBtdintiff's
x-rays showed “the alignments of his implants [were] good.” His range abmoegs still
limited, likely because of “the two level fusidras well as the need for further reh&o. Lim
ordered Plaintiff return for another appointment in six weeks. At the conclusion giytlmra

May 19, 2011, Plaintiff reportetthathe felt 95% betteThetherapist’s final comments on



Plaintiff's conditionindicate thaPlaintiff had madeninimal progress in terms of his range of
motion and had reached a progress plateau.

The following day, Plaintiff reported to Dr. Lithathe was very pleased and that 100%
of his pain was gone. At this appointment, Plaiistifrays showed his “fusion to be robust.”
However, Plaintiff also reported that he still had some discomfort in his antegbs tandhat
his movement was still limited. Dr. Lim opined that Plaintiff's lower extremity symptonns we
likely the result of permanent nerve damage.ndted that Plaintiff had a limited range of
motion secondary to his two-level fusiandordeed Plaintiff to continue his dteme exercises,
lose weight, and to follow up in three months for additionedys.

On August 19, 2011, Plaintiff returned to Dr. Lim, complairtimgt he was having back
pain onanalmost daily basiandthata few weeks prior to the appointméné had a marked
flare-up of pain.”"He also reportethathe had numbness and tingling in his lower left back. Dr.
Lim’s treatment na showdhatan examination of Plaintiff revealed tenderness over his “PSIS”
consistent with where Plaintiff indicated the pain was coming from. To alleveasymptoms,
Plaintiff told Dr. Lim he “redoubled” his home exercises, used his exdrtieeand took anti-
inflammatory medication. Dr. Lim recommended that Plaintiff continue his ergooigram
andreturn forappointments oa yearly basis.

At the same appointment, Dr. Lim completed a physical residual functiorsditap
(“RFC”) questionnaireln his assessment, Dr. Lim diagnosed Plaintiff with severe lumbar
degenerative disc disease. He opined that in an 8-hour workday, Plaintiff could onlyasidor s
for fifteen-minuteintervals foratotal of four hourf sitting and standindr. Lim also opined
that Plaintiff would need to walk at least five minutes after sitting or standingteerifninutes

and would also need to take at least one or two unscheduled larstaig between fifteen and



twenty minutesluringan 8hour work dayAdditionally, Dr. Lim determined that Plaintiff
would need a job that permggifting position at will from sitting, standing, or walkinQr. Lim
concluded that Plairffis condition allowed him only to occasionally climb stairs, rarely stoop,
bend, crouch, or climb, and never twist.
II. PROCEDURAL HISTORY

A. Plaintiff's Initial Application

On December 13, 201PJaintiff filed an application for social security disability
insurance benefits (“DIB”) alleging that he had been disasilete November 30, 201At the
request of the Social Security Administration and as part of his applicationBpDDI
Reynaldo Gotanco, a na@axamining reviewer, completedRFC assessment of Plaintiift.
Goatanco’s conclusions were drawn from Ptdfts November 29, 2010 emergency room
records January 10, 2011 postnativereportand xrays and Dr. Lim’sFebruary 18, 2011
treatment noteOn March 17, 2011, Dr. Gotanco opined that 12 months after November 30,
2010—Plaintiff's alleged onsadate—that Plaintiffcould sit, stand, or walk for around six hours
in an 8-hour workday. He also opined that Plaintiff badasional postural limitations for
climbing ramps, stairs, ladders, ropes, acalffolds,as well astooping, kneeling, and
crouching.Based a Dr. Gotancés conclusions, th&ocial Security Administratiofound that
Plaintiff could perform light work. As sucPRJaintiff's initial applicationwas denied oiarch
28, 2011.
B. Reconsideration of Plaintiff's Initial Application

Upon reconsideration of Plaintiff's initial application, Dr. Virgilio Pilapil, axno

examiningreviewer, concurred with Dr. G&co’s assessemt based on the same evidence.



Consequently, on May 24, 2011, the So8aturityAdministrationagain denied Plaintiff’s
request for DIB.
C. Plaintiff 's Hearing Before an ALJ

Plaintiff requested a hearing before an administrative laggu“ALJ”) on June 7, 2011.
The proceeding was held on May 9, 2012, and presided over by ALJ Michael Hel\lnmasn.
hearing before the ALJ, Plaintiff testified that the surgery performeanunaly 2011 did relieve
the pain in his right leg. The pain in his back, however, had not ceased since the surgery.
Specifically, Plaintiff testified he had a persistent dull acute pain in his loféalek and
burning in his thighs and left hip. Plaintiff testified that as a result of tly@sptems he could
only stand in place for approximately thirty minutes without feeling a burnimgpgien in his
thighs, which was relieved by walking around. Plaintiff also stated that he spedrdfrhizssday
in a reclinedlazy boy chair” but would have to walk around hisre after about twenty
minutes due to pain and pressure in his lower back.

Plaintiff also stated that his impairments hinder his ability to perform daily holaseh
activities. Plaintiff indicated he has difficulties dressing himself, particulaniievattempting to
put on socks and undergarments. He also stated that he typically only cooks micrewavabl
meals with the exception of some small dinners cooked over the stove. Plastifiidée can
only wash small dishes for a short period of time withmain. Additionally, Plaintiff told the
ALJ that it now takes him an hour to clean the living room when the same task prior to the
surgery took only fifteen minutes and that he generally cannot pick up things from agtandi
position. He also testified that his ability to play with his son has been limitedirififPia to

lay on the floor to play with his son, he has to get up every ten to fifteen minuteswe hedie



backpain. Plaintiff also explained that he takes his son to and frorscpoel, which is about a
tenminute drive from Plaintiff's home.

When questioned about what he used for pain management, Plaintiff testified that he used
Advil, but that it did not help much. He also explained that he stopped physical therapyebeca
it did not aid in his recovery, althougtretching doealleviate his symptom®laintiff also
indicated that physical therapy taught him howtretchand do his ahome exercises.

On May 21, 2012, the ALJ issued a written decision denying Plaintiff's claim for
disability benefits. Using the fivstep sequential evaluation process, 20 C.F.R.
8404.1520(a)(4)(I)—(v), the ALJ determined at step thratPlaintiff had not engaged in
substantial gainful activity. At step two, the ALJ concluded Plaintiff had thereeémpairment
of lumbar degenerative disc disease. The ALJ, at step 3, held Plaintiff did nohhave a
impairment or combination of impairmentsat meets or medically equals the severity of one of
the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. At step four, the ALJ found
that Plaintiff had a residual functional capacity to perform hghik as defined in 20 C.F.R.

8 404.1457(b), except that he could occasionally climb ladders, ropes, scaffolds, ramps, or stai
andthathe can occasionally stoop, kneel, crouch, and crawl.

In reaching the step four determination, the ALJ fotnad Plaintiff's testimony
regarding the dull, acute pain in his lower left back, burning in thighs and hips, fet#lingnd
difficulty bending to pick things up from the ground were medically determinadgairments
that couldbe reasonably expected to catlse alleged symptoms. However, with regard to
Plaintiff's statements concerning the intensity, persistence, and limitingsedfiglsis symptoms,
the ALJ ruled they were not credible because the medical record did not suppuiff' Blai

allegations. Additionally, the ALJ specifically rejected Dim’s opinion regarding Plaintiff's



limitations except for his limitations on lifting and climbing stairs. The ALJ reasBmeLim’s
opinion was not supported by his “own objective observations” of Plaomtifis recommended
treatment planFurther, he ALJalso concludedr. Lim’s opinion was inconsistent with
Plaintiff's remarks indicating improvement and gwmplaintsPlaintiff made at his August 2011
appointment. As such, the ALJ found Dr. Lim’s opinion to carry only “little weight.” On the
other hand, the ALJ found the state’s examiners’ opinions more compelling and gave them
“great weight” in determining Plaintiff's residual functional capacditgcording to the ALJ, the
non-reviewing examiners’ opinions were more consistent with the record.

At the conclusion of his step four analysis, the ALJ found Plaintiff could not perform his
past relevant work. Finally, at step five, basedRintiff’s education, job skills, age, residual
functional capacity, and testimony of the vocational experéAtlleconcluded there were a
significant number of jobs Plaintiff could perform in the national economy. Acaglyditne
ALJ found Plaintiff not disabled.

D. Appeals Council Decision

Plaintiff subsequently requested that the Appeals Council review the ALJsae@nd
hesubmitted three new pieces of evidence to the Appeals Council in his requesteior, aéof
which postdate the ALJ’s hearing decision. The new pieces of evidence consistddRIf a
taken June 15, 2012, a treatment note from Dr. Lim dated June 22, 2012, and a functional
capacity evaluation (“FCE”) completed by Thomas Mulwd$, PT, dated August 2, 2012. The
Appeals Council denied Plaintiff's request for review, making the ALXssots the final
decision of the Commissioner. Regarding the additional evidence submitted, thésAjmoeail

determined that the new informatisvas immaterial because it was “about a later time” and



therefore did not affect the decision about whether Plaintiff was disabled beginning on a befor
May 21, 2012.
lIl. STANDARD OF REVIEW

This Court reviews “the Commissioner of the Social Security Administratdecision
to deny benefits to determine whether it was supported by substantial evidentseaesult of
an error of law.’Rice v. Barnhart, 384 F.3d 363, 368—369 (7th Cir. 2004). “Substantial
evidence means such relevant evidence as a reasonable mind might accept astaceqppate
to a conclusion.Terry v. Astrue, 580 F.3d 471, 475 (7th Cir. 2009) (internal quotations omitted).
The ALJ need not address every piece of evidence or testimony present, but he “must provide a
logical bridge between the evidence and his conclusibtisThe court reviews the entire record
but does “not reweigh the evidence, resolve conflicts, decide questions of csedibilit
substitute [its] own judgment for that of the Commission@lifford v. Apfel, 227 F.3d 863, 869
(7th Cir. 2000).

V. ANALYSIS

Plaintiff seeks reversal or remand of the Commissioner’s final decision,ngrgjue
Commissioner erredn three fronts. First, Plaintiff contentsat the Appeals Council erred in
finding thatthe evidence submitted with his request for reweasimmaterial. Second, Plaintiff
argues the ALJ failed to properly consider Dr. Lim’s opinion in determimisgresidual
functional capacity. Finally, Plaintiff asserts the ALJ’s credibility dateation was “patently
wrong.” The court addresses each issue in turn.
A. Materiality of Evidence Submitted to the Appeals Council

The decision of the Appeals Council gerg review of a claimant’'s case is within its

discretion and unreviewablBerkins v. Chater, 107 F.3d 1290, 1294 (7th Cir. 1997). This Court



may, however, consider whether the Appeals Council committed an error of law img#fy
C.F.R.8 404.970(b) when it refused to consider additional evidence in a claimant’s application
for review. Farréell v. Astrue, 692 F.3d 767, 771 (7th Cir. 2012). The governing regulafitn,
C.F.R. § 404.970(b), provides:
If new and material evidence is submitted, the App€alsncil shall consider the
additional evidence only where it relates to the period on or before the date of the
administrative law judge hearing decision. The Appeals Council shall evaluate the
entire record including the new and material evidence sudahiitit relates to the
period on or before the date of the administrative law judge hearing decision. It
will then review the case if it finds that the administrative law judge's action,
findings, or conclusion is contrary to the weight of the evidence currently of
record.
“New” evidence means evidence that is literally new to the administrative recoed at th
time it was presented to the Appeals Court@lrell, 692 F.3d at 771. “New evidence is
material if there is a reasonable probability that the wbdld have reached a different
conclusion had the evidence been considei@hhidt v. Barnhart, 395 F.3d 737, 742 (7th Cir.
2005).Still, “new evidence” is material onlyiif relates to the period on or before the date of the
ALJ hearing decisiorld.; 20 C.F.R. § 404.970Jb*"Medical evidence postdating the ALJ’s
decision, unless it speaks to the patient’s condition on or before the time of the adtivaistr
hearing, could not have affected the ALJ’s decision and therefore does noheneeterialiy
requirement.'Getch v. Astrue, 539 F.3d 473, 484 (7th Cir. 2008).
Plaintiff submitted three pieces ‘oifew” evidence to the Appeals Council for
consideration(1) anMRI taken by DrRichard Lim dated June 15, 2012; reatment note
from Dr. Lim dated June 22, 2012nd(3) an FCE performed by Thomas Mulvey, MS, PT dated
August 2, 2012Plaintiff argues the Appeals Council’'s determinatiethat the new evidence

was about “a later time” anthereforeimmaterial—was in errorPlaintiff alsoassertghat the

evidence before the Appeals Council was material becapsevitied objective support to his
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claims of lower back pain, tightness, and burning in his thighs and buttocks, andoatkiés
the time period under consideratidiurthermorePlairtiff contends thathe evidence before the
Appeals Council was material because it rebutted the ALJ’s reasoningvhy e found
Plaintiff's testimony incredible. Defendant does not disputettieévidence is new, as it was
new to the administrative record at the time of Plaistifipplication for reviewefore the
Appeals CouncilRatherDefendant arguehatthenew evidencshows, if anything at all, that
Plaintiff's condition hadleterioratedince the ALJ hearing decision and thus only speaks to
Plaintiff's condition after the relevant time period. In addition, Defendant cdstihat
Plaintiff's statements indicating improvement in his right leg bolster the concligibthe June
2012 MRI and June 2012 treatment note darelate to the relevant time periddhow address
whether each submitted piece of evidence is material.

1. FCE Assessment

Contraryto Plaintiffs assertiongVr. Mulvey’'s FCE assessmedbes not satisfy the
materiality requirement of 20 C.F.R. 8§ 404.970(b). The August 2012 FCE clearly postdates the
ALJ’s hearing decision and does not speakltontiff’'s condition during the relevant time
period. The FCE was an assessmeiitlaintiff’s present condition in August of 2012. In Mr.
Mulvey’s records, therare no references Rlaintiff's condition on or before May 21, 2012.
Moreover, the therapist's summaryRIfintiff's evaluation does not indicate nor suggest that
Plaintiffs demonstrated limitations were present prior to May 21, 2012. As such, the FCE is not
material because it speaks onlyPaintiff’s condition after the ALJ’s hearing decision and could

not have affected the ALJ's decisidbetch, 539 F.3d at 484.
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2. MRI and Dr. Lim’s Treatment Note

With respect to the MRI taken in June 2012 and Dr. Lim’s June 2012 treatment note, the
Court finds that these pieces of evidence are both “new” and “matéidigddughthe evidence
is postdated after the ALJ’s hearing decision, the court cannot accept Defepdaititsithat
these pieces of evidence amarelated to the time period under consideration. To begin, the MRI
offered to the Appeals Council was ordered less than a month after the ALJ’s heeisrande
and Dr. Lim’s treatment note is dated otliyty-one days after the ALJ@ecisbn. See Bush v.
Astrue, 571 F.Supp.2d 866, 875 (N.D. Ill. 2008) (holding evidence submitted three months after
ALJ’s decision was material). Indeed, the MRI confirms that Plaintffisdition did improve in
some aspects. For example, Dr. Lim’s notes oneting the MRI indicate that in the 3!
region—the area operated on three timdbere was “evidence of moderate bilateral neural
foraminal stenosis improved since the previous scan” and that Plaintiff's “pnidl stenosis,
decreased since previous s¢dHowever, Dr. Lim also observed that problems unaddressed
during the January 2011 surgery were “re-demonstrated” and in some instances/sretdrse
his accompanying treatment note, Dr. Lim opines, “It is evident that in a shiod pétime
from his prior films that he is developing transitional stenosis above the level of his prior
fusion.” The prior MRI was taken in December 2010, before the January 2011 fusion.fPlaintif
began to complain of these symptoms in February 2011 and continued tatdeveoy other
appointment thereafter, which is consistent with Dr. Lim’s treatment noteatmtjdhat
Plaintiff's “transitional stenosis” began shortly after the December 2CGiQ déoreover,
Plaintiff testifiedthatthe January 2011 fusion was ineffective in curing his lower back pain and
that it had persisted since the surgery. As such, it seems highly unlikelyebhanhditions

revealed in the June 2012 MRI failed to develop or manifest during the eighteen-month period
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between Decendy 2010 and May 21, 2012, and instead, as Defendant advances, onlyediorsen
within a mere four weeks after May 21, 2012.

Furthermorethe MRI and Dr. Lim’s treatment note provide objective medical evidence
that support his findings in the August 2011 RFC questionnaire. Similarly, the MRI and
treatment note underscore Plaingiffherapist’s findings that concluded Plaintiff had a very
limited range of motion and had reached a progress plateau. Finally, the MRlametrienote
help to undermine the ALJdetermination regarding Plaintiff's credibility. The treatment note
explains the onset of Plaintiff's developing transitional spinal stettwsieccurred ina short
periodof time from his pevious MRI. If this is so, Plaintiff's complaints about the seyeof
his pain could be explained by the re-demonstrated and worsening maladies that neatedint
during the January 2011 surgery.

The Appeals Council committed legal error when it determined these two pieces of
evidence were “about a later time,” ah@refore immaterial. This is not to say that the Appeals
Council erred in denying Plaintiffiiequest for reviewas that decision is within the Council’'s
discretion and beyond revieWerkins, 107 F.3d at 1294. However, before reaching that
decision, the Appeals Council should have consideteitiff's proffered June 2012 MRI and
Dr. Lim’s June 2012 treatment note. Thus, on remand, the Social Security Admomnsstatild
consider Plaintiff's June 2012 MRI and June 2012 treatment note in determining whether
Plaintiff's case should be reviewed.

B. ALJ'S RFC Determination

TheALJ, relying onthe state’s examinerR FCassessmentfound that Plaintiff's

residual functional capacity allowed for light work as defined by 20 C.F.R. § 404.1567(b),

except that he can only occasionally stoop, kneel, crouch, crawl, and climb ladders, ropes
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scaffolds, ramps, or stairs. In making this determination, the ALJ condldekr. Lim’s

objective observations, which consistedof Lim’s documented remarks of Plaintiff's pain

level, Dr. Lim’s examination notes for Plaintiff, and Dr. Lim’s interpretagiof Plaintiff's x

rays from January 2011 to May 2011, did not support Dr. Lim’s opinion. Consequently, the ALJ
rejected all of Dr. Lim’s conclusions, except the restricipermitting onlyoccasionally lifting
twenty pounds and occasional stair climbing. Plaintiff argues the ALJ failaadfficiently

explain his reasons for not affording Dr. Lim’s opinion “controlling weight.”

“A treating physician’s opinion regarding thatare and severity of a medical condition
is entitled to controlling weight if it is well supported by medical findings and nohgistent
with other substantial evidence.” 20 C.F.R. § 404.1527(dR@cly v. Astrue, 705 F.3d 631, 636
(7th Cir. 2013). Although an ALJ is not raced to give a claimant’s treatinghysician’s opinion
controlling weight, the ALJ must provide a “sound explanation for his decision to itéjédt at
637.

The record contains substantial evidence to support the Adddwsion that Dr. Lin's
opinionwas not entitleactontrolling weight; and his explanation, although not comprehensive, is
sufficient. These objective observations reasonably show Plaintiff was imgrand there were
no problems with the instrument placed on Plaintiff's spine. Indeed, the ALJ did dxplicit
mention Plaintiff had some marked flare-ups in pain and that his PSIS was tendeigheid
that againsPlaintiff's other remarkdicatingsubstantial improvemerDr. Lim’s conservative
treatment plan, and Plaintgfnormal xrays in concluding that Dr. Lim’s opinion was
inconsistent with substantial eviden®oreover, the ALJ noted that Dr. Lim’s opinion seemed
to be based off Plaintiff's subjective complaints at the August 2011 appointa&ssy.

Colvin, 736 F.3d 1093, 1100 (7th Cir. 2013)Wihere a treating physician's opinion is based on
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the claimant's subjective complaints, the ALJrdescount it.”);Ketelboeter v. Astrue, 550 F.3d
620, 625 (7th Cir. 2008) (affirming ALJ’s decision to reject treating physicianfsapbecause
it was based almost entirely on the plaintiff's subjective complaints).

In a similar vein, Plaintiff argugethat the ALJ ignored the required regulatory factors of
20 C.F.R § 404.1527 in determining what weight to give Dr. Lim’s opinion. When a treating
physician’s opinion is not given “controlling weighthe ALJ must determine what weight to
assign to the physician’s opinic@ampbell v. Astrue, 627 F.3d 299, 308 (7th Cir. 2010). In
coming to this decision, the ALJ looks to the length of the medical seureatment
relationship and frequency of examination, the nature and extent of the relationship,
supportability of the opinion, consistency of the opinion with the record, and the spé&olafa
the physician. 20 C.F.R 8§ 404.1527(c)(2)((6)- Campbell v. Astrue, 627 F.3d 299, 308 (7th
Cir. 2010)

Here, the ALJ did not explicitly mention each factor, but from the ALJ’s dismussis
evident he sufficiently considered the required factors and “built an accurategasad bridge
between the evidence and his conclusi@atiteiber v. Colvin, 519 Fed. Appx. 951, 959 (7th
Cir. 2013). The ALJ notethatPlaintiff sought treatment from Dr. Lim, the same surgeon who
performed his 2003 surgeries. In addition, the Adcbuntedeachof Plaintiff's follow up
appointmentsvith Dr. Lim, indicatingthathe considerethe nature and extent of Plaintiff and
Dr. Lim’s treatment relationshjas well as the frequency of examination. Furthermore, the ALJ
provided specific reasons for assigning “little weight” to Dr. Lim’seasmentThe ALJ
concluded that Dr. Lim’s opinion was based off Plaintiff's subjective complaintshahthe
opinion was inconsistent with Dr. Lim’s objective observations of Plaintiff. Th&aso noted

that following the August 2011 appointment, Dr. Lim opined that Plaintiff had significant
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limitations, yet prescribed no further treatmentraeivention. Thus, based off the reasons the
ALJ gave for affording Dr. Lim’s opinion “little weight,” it is evident that tAeJ did consider
the degree to which Dr. Lim’s opinion was supported and consistent with objectivalmedic
evidence and the recoas a whole.

This Court’s “inquiry is limited to whether the ALJ sufficiently accordedtfe factors
in 20 C.F.R. § 404.15271d. at 959. As such, although he did not explicitly detail every factor,
the ALJ’s reasoning reflects he “sufficiently accorded” a legally adequateer of thdactors
in assigning “little weight” to Dr. Lim’s opiniorsee Elder v Astrue, 529 F.3d 408, 415-416 (7th
Cir. 2008) (affirming denial of benefits despite the ALJ only discussing twortalaid out in 20
C.F.R. 8 404.1527}enke v. Astrue, 498 Fed. Appx. 636, 640 n. 3 (7th Cir. 2012) (same).
Consequently, the ALJ did not improperly handle Dr. Lim’s opinion, and thus did not err in
making his RFC determination
C. Credibility

Plaintiff contends that the ALJ erred in finding his testimoaifully credble. The
ALJ’s credibility determinations are afforded special deferejmesv. Astrue, 623 F.3d 1155,
1160 (7th Cir. 2010). “Because the ALJ is in the best position to determine a witness’s
truthfulness and forthrightness this court will not overtan ALJ’s credibility determination
unless it is patently wrongShideler v. Astrue 688 F.3d 306, 311-312 (7th Cir. 2012) (internal
guotationsomitted). When an ALJ evaluates credibility, he “must consider the enteeeasd
and give specific reasomar the weight given to the individual's statementsd.”The ALJ
“should look to a number of factors to determine credibility, such as the objective Inedica

evidence, the claimant’s daily activities, allegations of pain, aggravattg's, types of
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treatment received and medication taken, and ‘functional limitatioBsila v. Astrue 573 F.3d
503, 517 (7th Cir. 2009).

Plaintiff primarily takes issue with the AldeterminingPlaintiff’'s statemergconcerning
his pain lacked credibility becauke sough no follow-up treatment from Dr. Lim or any other
physician after August 201Plaintiff claims ALJerred by failingo explorereasongor
Plaintiff's lack of treatmentHoweverwhile questioning Plaintiff, the ALJ did explore reasons
why Plaintiff did not seek further treatment after August 20t ALJ merely drew a negative
inference based on Plaintg#ftestimony. SSR 98p *6-8. Additionally, contrary to Plaintiff's
assertions, the ALJ did not err in concluding tRkintiff's credibility regarding the severity of
his pain was undermined by his use of oereountermedicationSSR 967p *3 (When
assessing credibility, an ALJ must consider “[t]he type, dosage, gffeess, andde effects of
any medication the individual takes or has taken to alleviate pain or other synipteess.
Halsall v. Astrue, 357 Fed. Appx. 717, 722 (7th Cir. 2009) (affirming ALJ"s decision that
considered claimant’s use of over-the-coumedication in finding testimony to be incredible).

Similarly, the ALJ foundhat Plaintiff's testimony was incredibbeecause ofis
inconsistent statements concerning the effectiveness of narcotic pairatioedénd ovethe
counter medicine in controlling his paifhe ALJnotedthat Plantiff had alleged that narcotic
pain medication was completely ineffective. However, the ALJ found that theneoneasdence
on record tesubstantiatéhe claim.In addition, the ALJ observed that Plaintéktified that
Advil was ineffective at reliemg his symptomsBut the ALJ also commented that when
guestioned why he continued to take it, Plaintiff indicated Advil was, in fact, helpfulnn pai

management
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Plaintiff also takes issue with the ALJ’s use of Plaintiff's physical therapgrds in
reading his credibility determination. The ALJ did mention that Plaintiff stated tidrag not
helped in his recovery. But the ALJ also noted that Plaintiff's therapist iedisaime progress
had been made. Further, the ALJ pointed to the Plaintiff's aaonisistent testimony regarding
the benefit of physical therapy. Plaintiff testified that physical therapyattdg to relieve his
lower extremity pain; however, he also stated sfv@tching and doing his &bme exercises
helped alleviate his sympt@nPlaintiff learned these exercises at physical therapy

The ALJ also minimally articulated why Plaintiff’'s statements concerning His da
activities were incredible. First, the ALJ noted that Plaintiff, although in a limdpdcity is
able tocarefor his son Healsofoundthatthetestimony concerning Plaintiff’'s daily activities
wasinconsistent with the medical evidenand contrarfo Plaintiff's statements indicating
subsantial improvement. Plaintiff also submits that the ALJ made factual errors in hisildyed
determination, specifically théhe ALJ did not accurately portrayhen Plaintiff alleged his
disability bkegan and why he stopped workifdaintiff argues thathe ALJ improperlyclaimed
that Plaintiff only applied for DIBbecausde was laid off, rather than after his sciatic pain
returnedHowever the ALJdid not assert that Plaintiff applied for DIB only because he was laid
off from his job as a grindinghachine operatomhe ALJ merelyacknowledged tha®laintiff's
alleged onset dateas during his internship and that he stopped working as a grimgiogine
operator becaudee was laid offnot because of his impairments. Although the ALJ dicstaie
that Plaintiff later quit his internship allegedly due to his impairments, tldésAdbservatios
about Plaintiffs alleged onset date and reasons for leaving his job are still nonetaetesdly

accurate
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The ALJ properly considered tlobjective medical evidenc®jaintiff's daily activities;
Plaintiff's allegations of pain; aggvating factorsthe types of treatmeilaintiff received;and
medication takeby Plaintiff. Rice, 384 F.3dat371.As such the ALJs credibility determination

was based on substantial evidence, and thus not “patently wrong.”

V. CONCLUSION
For the aforementioned reasons, @@mmissioner’s fingludgmentdenying Plaintiff’s
application for disability benefiis REVERSED and REMANDETRD the Social Secusi
Administration for further proceedings and reconsideration of the evidence eohsgigh this

opinion.

James B. Zagel
United States District Judge

DATE: December 5, 2014
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