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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NAJAH DAWAJI, )
Plaintiff, ; 13C 6404
VS. ; Judge Feinerman
SUNNEY KOHLHOSSand MORAD ASKAR ;
Defendants ;

M EMORANDUM OPINION AND ORDER

Najah Dawajibrought this suit againser ex-husband, Morad Askar, aAgkar’s
divorcelawyer, Sunney Kohlhoss, under 42 U.S.C. 8 1983 and lllinois law for conspiring to
bring and actuallyoringingcriminal contempt chargesjainsther to force herto capitulateon
financial and otheissuesn the couple’state courtlivorcecase Doc. 1. Askarand Kohlhoss
moved to ésmissthis suitunder Federal Rules of Civil ProcedZ(b)(1)and 12(b)(6). Docs.
35, 39. After themotions were fully briefe, the suit was reassigned to the undersigned judge.
Doc. 50. Defendants’ motionseagranted. Because tiiookerFeldmandoctrine deprives this
court of subject matter jurisdiction, dismissal is appropriateeuRule 12(b)(1). And Rooker
Feldmandid not apply, the court would dismiBsawaji's federal chims under Rule 12(b)(6) and
herstate law @ims under 28 U.S.C. § 1367(c).

Background

Becausdefendants’ Rule 12(b)(1) motion accegasstrue the facts alleged in the
complaintand relies on mateis subject to judicial noticédoc. 44 at 8-10, 12-14heir
jurisdictional challengés facial notfactual. See Apex Digital, Inc. v. Sears, Roebuck & Co.

572 F.3d 440, 443-44 (7tdir. 2009). On a facial challenge to subject matter jurisdictasyn
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a Rule 12(b)(6) motiorthe court must accept tlktemplaints wellpleaded factual allegations,
with all reasonable inferences drawn in the plairgtiféivor, but not the complairg’legal
conclusions.SeeMunson vGaetz 673 F.3d 630, 632 (7@ir. 2012) Apex Digital 572 F.3d at
443-44 Patel v. City of Chicagd383 F.3d 569, 572 (7th Cir. 2004). The court must also
consider “documents attached to the complaint, documeattarth critical to theomplaint and
referred to in it, and information that is subject to proper judicial notice,” aloingadditional
facts set forth ilbawaji’s brief opposing dismissal, so long as those facts “are consistent with
the pleadings."Geinoskyv. City of Chicagp675 F.3d 743, 745 n.1 (7@ir. 2012). The facs
are set forth as favorably to Dawaji assenaterialsallow. See Gomez. Randle680 F.3d
859, 864 (7ttCir. 2012).

In February 2011, an lllinois court dissolvadkars and Dawaji’s marriage Doc. 1 &
9 12. The court gaveDawaji and Askar joint custody oheir two minor children, wh Dawaji
designatedhe esidentialparent,but left for later resolutiorvarious fhancialissuesincluding
child support, mintenanceand dstributionof property. Id. at 1 12-13 Shortly thereter,
Dawaji movedthe court for prmissionto relocateto lowaor to Moline, Illinois, prompting
Askarto ekadditional custody andlrerrights. In April 2012, the prtiesenteredinto a Joint
Parent Agreemergnd Custody Judgment coveritgsematters Id. at 7 16-17.

Laterthatyear, Askaretained Kohlhoss asdwattorney.Id. at§ 18. The pair dlegedly
agreedthatthey would acuse Dawajifalsely,of violating the dint Parent Agreemeniy doing
so, they bpedto convince theaurtto hold Dawajiin contempt andhierebygain an advantage
as to the unresolved issues in the divorce clbat 119. In November 2012, Kohlhostetl a
civil contempt ptition against Dawajbut withdrew it the following monthld. at 20.

Kohlhoss henfiled a petition seeking to iye Askarsole custdy of the couple’swo children,



againrelying on the &lsedlegations A few months later, Kohlhoss sought andsgranted
leaveto file an indirect aminal contempt ptition against Dawaji Id. at 1 21-24.

As requestedy the court, Kohlhoss gvenotice of the getition to the county prosecutor.
Theprosecutornformedthe courthatit did not wish to prosecutehe matter Kohlhoss then
askedthe ourtto appoint lerto prosecutehe contempt bargesand the ourtagreed Id. at
19 25-27.1n this capacity, Kohlhosswho identified herselffor thesepurposes &“special
prosecutor’—arraigned Dawajand teld a bond rearing Id. at | 28.

The prospectof aiminal chargegerrified Dawaji,who soon ssentedo whatshe now
characterizegs an “extraordinarilyree[-]sidedcivil divorce gttlement’ Id. at{ 31. Dawaiji
agreedto give up lerrights to ay marital property,to waive back claimsfor child support and
maintenanceto accepta gnall monthly mymentfor future support and antenanceto returnto
Chicagofrom Moline, and to sharephysicalcustodyof the children wh Askar. Kohlhoss, in
turn, greedto dsmissthe criminal contempttharges Id. at{ 3Q Thestatecourt wasinformed
of the @reementind approgdit in an aderdatedAugust 6, 2013, and Kohlhossuohissedthe
contempt bargesas pomised on August 21. Docs. 44-11, 44-12, 44-13.

Dawajifiled this federal suiabouttwo weeks later Doc. 1. The complaint alleges that
Askar and Kohlhoss congpdto manufacture thericninal contempt chargesgainst Dawajin
orderto forceherto acceptunfavorablesettlementermsin the divorce proceedindd. atf{1-5.
Had she not bencoerced into theettlement Dawajiallegesshe would lave “ma[d]earecord
which would entitle her [to] well over threequartersof a million dollars ...in marital assetsas
well as ¢ild support and mintenancén an amount inxexessof $5000.00 pr month” Id. &

1 32.



Count lof the complaintlleges thaDefendants conspired to and dieny Dawaji access
to the courts in violation of the First Amendme@ounts HIV allege that Defendantieprived
Dawaiji of due pocesscommittedabuse of ppcessand broughé aiminal complaint to gin
advantage i avil case all in violation of the Fifthand Fourteenth Amendments. Count V
alleges that Defendants deprivi@dwaji of her right to dild support undefitle IV-D of the
Social Security Act42 U.S.C.§8 65kt £g Count Vlallegesmaliciousprosecution under both
federalandlllinois law. And Counts VIIVII I allegeintentionalandnegligent nfliction of
emotional astressunder lllinoislaw.

Discussion

Defendants seek dismissal for lack of subject mattexdiction under th&kooker
Feldmandoctrine in thealterndive, they seek dismissah the merits. Jurisdiction musg
considered first.SeeCrawfordv. Countrywide Home Loans, In647 F.3d 642, 645 (7th Cir.
2011).

RookerFeldmanprovides thaa federaldistrict court hasno pwerto hear“cases
brought by satecourt lbserscomplaining of injuries ausedby gatecourt judgmentsendered
beforethedistrict court poceedinggommencedand inviting dstrict court eviewand ejection
of those judgments.’Exxon Mobil Corp. v. Saudi Basic Indus. Coi44 U.S. 280, 284 (2005).
Dawaji doesnot disputehiatthedivorce court’'sagreedorderis a statecourt judgmentdr
RookerFeldmanpurposessee Johnsow. Orr, 551 F.3d 564, 568-69 (7th Cir. 2008), and she
claims not to seeteviewor rejecton of thatjudgment. As Dawajiseesit, her quarrelis not wth
the divorce coufs agreedorder, but with Defendantstonduct—their conspiring to bring false
criminal contempt chargesthatled herto agreeto the @derin the frst place She sylesher

lawsuita“typical wrongful prosecutionasebrought under § 1983,” argthesaysthat “[t]he



divorce poceedingsre only relevantas to the amount ofathages Plaintifseeksin this rew and
independentdderalclaim.” Doc. 45 at 2.

Thefactthat Dawajidoes not kaim thatthe divorce court'sigreedrderitselfis invalid
does not, on its own, bring this case outfdeker-Feldmas scope See dhnson551 F.3d &
568 (1t is of no consequenckéat Mr. Johnson’s complaintogsnot challengepecifically the
agreedorder.”). The Seventh Circuitaslong and repeatedly heldoth before and after the
Supreme Court’s recapitulation of the doctrin&audi Basic Industrieshatevenwherea
federalplaintiff's claims “donot on heir facerequirereview of a statecout’s decision,”the
doctrineappliesif those taimsare “inextricablyintertwined” with a statecourt judgment and if
the paintiff “hada reasonablepportunity to aisethe ssuein gatecourt poceedings.”Brown
v.Bowman 668 F.3d 437, 442 (71ir. 2012) see alsd&ansas City S. Ry. Co. v. Koell&53
F.3d 496, 503 (7th Cir. 2021¢rawford 647 F.3d at 647Wohnson551 F.3d at 56&Kelley v.
Med-1 Solutions, LLC548 F.3d 600, 603 (7th Cir. 2008ye v. Ameriquest Mortg. G289 F.
App’x 941, 943 (7th Cir. 2008 lemmer v. Ind. State Bd. of Animal HeaiB2 F.3d 610, 613-
14 (7th Cir. 2008)BethEl All Nations Church v. City of Chicagd86 F.3d 286, 292 (7th Cir.
2007) Manley v. City of Chicagd236 F.3d 392, 396 (7th Cir. 200R)itter v. Rss 992 F.2d

750, 753-55 (7th Cir. 1993).To determinewhethera gven federalclaim and a prior state court

" Four days ago, the Seventh Circuit issued an opinion stating: “We are skeptical about the
wisdom of asking whether something is ‘intertwined’ (‘inextricably’ or eatrlg) with a state
court’s judgment. Lower courts in boBaudi Basic IndustriegndLance v. Dennis546 U.S.

459 (2006), added an ‘inextricably intertwined’ rider to Ruoker-Feldmamloctrine and were
reversed for their troubles. Courts should stick with the doctrine as st&8addnBasic
Industries” Richardson v. The Koch Law Firm_F.3d __, 2014 WL 4792168, at *1 (7th Cir.
Sept. 26, 2014). ThRichardsoropinion does not acknowledge tmanypostSaudi Basic
Industriesdecisionscitedin the textwhere the Seventh Circuit applidgte “inextricalby
intertwined” standard iRookerFeldmancases That aspect of those decisions finds support in
theFeldmancase itself, which twice used the term “inextricably intertwinedigbneate the



judgment &e inextricablyintertwined thecourt aks whetherthe ederalclaim “allegesthatthe
supposed injury ascausedoy the satecourt judgment o, dternatively,whetherthe federal
claim dlegesan independentrjor injury thatthe satecourt failedto remedy” Brown 668 F.3d
at 442. RookerFeldmanbarsthe frst type of daim, but not the secondSeel.ong v. Shorebank
Dev. Corp, 182 F.3d 548, 555 (7th Cir. 1999).

The Seventh Circuitdsheld that the first categorythe category covered [Rooker-
Feldmanr—includes taimsthatthe fderalplaintiff washarmedby a $atecourt judgment
procured through fraud or other misconduct cottedby the federal defendantn Taylorv.
Federal National Mortgage AssociatioB74 F.3d 529 (7th Cir. 2004), foxample,the paintiff
accusedhe defendantof obtaininga statecourt foreclosure judgment through fraud, supposedly

as @artof a onspracyto deprive lrof her civil rights Eventhough the faintiff sought

doctrinés scope See D.C. Court of Appeals v. Feldmd60 U.S. 462, 483 n.16 (1983A€ we
noted inAtlantic Coast Line R. Co. v. EngineeB88 U.S. 281 (1970), ‘lower federal courts
possess no power whatever to sit in direct review of state court deciddnst 296. If the
constitutional claims presentémla United States District Court are inextricably intertwivveti
the state court’s denial in a judicial proceeding of a particular plaintiff’scapipn for
admission to the state bar, then the District Court is in essence beingupalietb reviewthe
state court decision. This the District Court may not)¢lal. at 486-87 ([The federal
plaintiffs’] allegations are inextricably intertwined with the District of ColumBaurt of
Appeals’decisions, in judicial proeglings, to deny the [federdbmtiffs’] petitions. The
District Court, therefore, does not have jurisdiction oves¢helements of the [federal
plaintiffs’] complaints’). Saudi Basic Industriesited, without disapprovakeldmars
deployment of théinextricably intertwined” laguage. See544 U.S. at 286. More to the point
for purposes of a district court’s taskichardsondid not overrule the abowsted postSaudi
Basic Industrieglecisiors. InsteadRichardsorsimpy expressedkepticism abouhe
“inextricably intertwined analyss, and itultimatelyresolved the cadgefore it on norRooker
Feldmangrounds because the state court judgmesdicating thd&Rooker-Feldmamrgument
had been vacatedsee Richardsqr2014 WL 4792168, at *2. In thesgcumstanceghis court
shouldapply Seventh Circuit precedeattit standg rather than anticipate ibsverruling based on
a dictumfrom Richardson See United States v. Blagojeviéii2 F.3d 558, 562 (7th Cir. 2010)
(“[T]he Suprem€ourt often reminds other judges that they must follow all of its decisions, even
those that seem incompatible with more recent ones, until the Justices thenmseleeshe
coup de grace)’(citing, e.g, State OilCo. v. Khan522 U.S. 3, 20 (1997)).
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damagesunder 42 U.S.C. § 1985 andlchot purport to ballengethe foreclosure judgment
itself, the Seventh Circuitdid thatRookerFeldmanapplied explainingthat the plaintiff's claim
for “compensatory dmagesn the amount of thealueof her home (plus 10%niterest) did not
seek redress forh independent injuryriging from acts of the Defendants,” but rather flowed
directly from the foreclosure judgment itselfl. at 534. Similarly, in Maple Lanes, Inc. v.
Messey 186 F.3d 823 (7th Cir. 1993he paintiff brought a 8§ 1983 suit agairsstocalsheriff
for makingfalsesatementshatallegedly causedhe paintiff's liquor licenseto be evoked
without due pocess The paintiff sought @magesnot review of the revocationmler, but he
Seventh Circuittdl heldhis claim barred reasoning?In essenceMaples Laneseeksto undo
the dfect of the revocation ots liquor licenseby wllectingan amount of @magedrom [the
sheriff] for the degedviolation of its constitutionalrights equalto the nonetaryvalueof the
license TheRookefFeldmandoctrine eesnot permit this result.” 1d. at825. The court added
that“[t] hereis little differencebetweenawardingMaple Laneghe nonetaryvalueof the icense
and theicenseitself.” Ibid.

Dawaji's suit is karredby Rooker-Feldmamn the same ground3.he complaint
describesher damagesas the loss of arital property,child-support and mintenancgayments,
and custodyights—all of which flow from the divorce ourts agreed orderDoc. 1 &1 3033.
In Maple Lane's terms,thereis little differencebetweenawarding Dawajithe nonetaryvalueof
the divorce sttlementshe claims shewould havereceived abser2efendants’ misconduct and
re-opening themleritself. And, as inTaylor, the factthat Dawajiclaimsdamagegqualto the
difference between the settlement she received and the settlement she should ha&de receiv
demonstratethat her assertednjury arises directly fromhe ttlementencompassed in the state

courts order. Another analogous case@lden v. Helen Sigman & Associates, L1611 F.3d



356 (7thCir. 2010), which heldnatRookerFeldmanbarreda 8 1983 ¢aim thata court-
appointed hild representativeiolatedthe plaintiff's nghtsby making false statemendsiring
divorce proceedings; the Seventh Circuit reasahatfthe only injurfies] hat [the plaintiff]
alleges that hbhassuffered ...flow directly from the fuit of [the representidve’s] efforts: state
court custody mlersfavorableto” the plaintiff's spouseld. at 362. As irGolden Dawaji’s
actualinjury wascausedby the unfavorable divorce court judgment, which was the fruit of
Defendants’ alleged conspiracy to commencsefalbntempt proceedings coerce Dawaji into
agreeing tahat judgment

Having concluded that Dawaji’s claims here are inextricably intertwinedthétistate
court judgment, the court turns to whether Dawaji had a “reasonable opportunitygetanratée
court her beef with the criminal contempt proceedirgiwn, 668 F.3d at 442. Kohlhoss'’s
initial brief argueghat Dawaji “had ample opportunity to raise all of her claims in state court,
both before and after the court accepted the settlement srdajudgment or through
appeals.” Doc. 44 at 14. In her response brief, Dawaji does not contend, let alone show, that she
had noreasonable opportunity to raise in state court her challenge to the criontainpt
charge and Kohlhoss’s appointmenspscial prosecutor; she thereftias forfeited the point.
SeeBonte v. U.S. Bank, N,A624 F.3d 461, 466 (7th Cir. 2010)-ailureto respond to an
argumet ... results in waiver.”).

This is so even though the forfeiture involves a questiculofect matter jurisdictionit
is axiomatic that[n]o party carwaive or forfeita lackof subjectmatter jurisdiction, which [the
courtl must enforce even if everyone else has ignoredJnited States v. Adigui@03 F.3d
1014, 1022 (7th Cir. 2012) (emphasis added, internal quotation marks onsgie@d)so

Travelers Property Cas. Good 689 F.3d 714, 718 (7th Cir. 2012)urisdictionalbjections
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cannot bdorfeited or waivedof course, for this court has an independent obligation to satisfy
itself that federasubject matter jurisdictioaxists’) (emphasis added, internal quotatroarks
omitted);Dexia Credit Local v. Rogam®02 F.3d 879, 883 (7th Cir. 2010péither the parties
nor their lawyers may waive arguments that the dagkisjurisdictiort) (emphasis added).
However theproponentof subject matter jurisdiction, as with any party that bears the burden on
a particular point, may forfeit an argument that could have been madpgortjurisdiction.
SeeTravelers Property Cas689 F.3d at 718 (“[t]he court need not bend over backwards to
construct alternative theories to persuade itself that subject matter jurisdicsits) px
NetworkIP, LLC v. FC(C548 F.3d 116, 120 (D.C. Cir. 2008a(yuments irfavor of subject
matter jurisdection can bewaivedby inattention or deliberate choigeW.C. Motor Co. v. Talley
___F.Supp. 2d __, 2014 WL 3882489, at *6 (N.D. lll. Aug. 7, 2014) (sabiegro-Berwyn Elks
Lodge No. 1510 v. Philadelphia Ins. C3013 WL 1385675, at *2 (N.D. Ill. Apr. 4, 2013)
(same) Thus, by not arguing in this court that she was foreclosed from pressing in state court
her objections to Kohlhoss’s appointment as special prosecutor, Dawaji forfigtaytiment.
In any event, Dawajn factopposed irstate courKohlhoss’s attempt to géerselfappointed as
a special prosecutddoc. 44-9at 15-18, andDawaji latercould have sought a supervisory order
from the Supreme Court of lllinoiseelll. Sup. Ct. R. 383, tgeek vacatur ahe trial court’s
appointmenbrder.

In opposing dismissal undBooker-FeldmanDawaji invokes dimiting principleset
forth in Nessew. Shepard 68 F.3d 1003 (7tRir. 1999, and its progeny. Doc. 45 at 2. In
Nessesthe losing prty in astate court contract cabeought suit irfederal court, alleging
“massive tentacularconspiracy among thawyersand thgstate]judges” againstim. 68 F.3d

at1004. The Seventh Circuit observed tRabkerFeldmandoes not bar such a claim:



To show larm[from the conspiracy] and thue® the pesentsuit alive,
Nessesvould haveto show hatthe decisionby the Indianacourt in hs suit
for breachof contract vaserroneous, andhat, it may appearRooker-
Feldmanbarshim from doing. But the doctrine is notatbroad Were
Nessesnerdy claiming thatthe decisionof the satecourt wasincorrect,even
thatit deniedhim some constitutionalght, the doctrine wouldndeedbar his
claim. Butif he daims,as he des,thatpeople involved in theeatision
violatedsome independenght of his, suchas heright (if it is a right) to be
judged bya ribunal hatis uncontaminatedby politics, thenhe @n,without
beingblockedby the RookerFeldmandoctrine,sueto vindicatethatright and
show as prt of his claim for damageghatthe volation causedhe cecisionto
be adverse toilm and thus @l him harm.
Id. at 1005. InLoubser v.Thacker 440 F.3d 439 (7th Cir. 2006), theuwt characterizetlesses
as holding that[t] he claim that a defendant in a [fedexaljil rights suitso farsucceeded in
corrupting the state judicial process as to obtain a favorable judgment is ndttyatine
RookerFeldmandoctrine.” 1d. at 441 (internatjuotation marks omitted).

It is important tgprecisely delineate the scope of tesseprinciple, which “could
consumehe Rooker-Feldmamuleif interpretedoo broadly’ Id. at 444 (Sykes, J., concurring
in partand dssentingin part). A review of the Seventh Circuit’s treatment of ghveciple
shows, with a possible exception noted belihat itappliesonly wherethe federalplaintiff
allegesthatthe state court itself was or became corrupt,ratavherethe federal plaintiff
alleges metlg thatits state court opponeat the opponent’s lawyer was corrupt or committed
fraud. SeeParkerv. Lyons 757 F.3d 701, 706 (7tbir. 2014) (‘Parker alleges that Lyons
vitiated the stateourt process by collaborating with a friendly judge to rush the case to a
foreordained judgmentBecause his claims are premised on detailed allegations that thegvinn
party obtained a favorable civil judgment by corrupting the state judicial gg®t@oker
Feldmandoes not bar them.”Anderson v. Anderspb54 F. App’x 529, 530-31 (7th Cir. 2014)

(applyingNessesvhere the plaintifalleged fraud and collusion by his wife, his wife’s attorneys,

and the g&te courjudgein a state court divorce cas&heikhanv. Wells Fargo Bank526

10



F. App’x 705, 706 (7th Cir. 2013xharacterizig Nessess holding that “[dhimsare not barred

[by RookerFeldmarj if the gatecourt imposed an insurmountablestace to adjudication, for
examplethrough a conspiracy among thelgeand satecourt alversarieso corrupt the

litigation proces$) ; Loubser 440 F.3d at 441 (applyindessesvhere the plaintiff alleged that

“that ove a threeyear period beginning in August of 2001, state judges and court reporters, [the
plaintiff's] own lawyers, her former husband, building contractors, the owner of a jewelry store,
and numerous friends and relatives of the other conspirators, mah&pdestroy her financially
and drive her out of the country by manipulating the divorce proceedings to deny her @gs proc
of law”). Onthis understandindyessesloes not apply here because Dawaji does not dhege

the datedivorce judge was corrupt omaember of Defedants’ conspiracy. At most, Dawaji
alleges that the state judge was dupgdefendants, and the abosiéed precedestestablish

that such an allegation does not impliddesses See Golden611 F.3d at 362nhere the

plaintiff’'s harm was caused by state court custody orders that resulted fronegjeeliglbiased
advocacy of the defendant child representative, distinguittisge®n the ground that the

plaintiff “has not alleged a procedural harm that is separate and indepeondetiidrstate

court’s custody determination,” and describigssess holding that “[thé&lesselplaintiff's

claim that his state trial was tainted by politics was distinct from a claim that thestate
judgment was erroneous”).

The one fly in tle ointment isJlohnsorv. Pushpin Holdings, LLC748 F.3d 769 (7tkir.
2014),aputative tassaction alleging that the defendanglot collectors committedcommon law
abuse of process and malicious prosecution, and violateltiribes consumer fraud staite,
while pursuing numerous debt collection suits in state court. So far as the Seventh Circui

described it, the complaint alleged not thatgtege judiciary or itfudges wereor became

11



corrupt, but onlyhatthe defendantdiad “filed in lllinois couts some 1100mall-claimssuits,
al fraudulent’ Id. at 771. Citing Nessesthe Seventh Circuitéid thatRookerFeldmanposed
no olstacleto federaljurisdiction:“The rule dbesnot kara federakuit hat seeksdamagedor a
fraudthatresultedin ajudgment dverseto the paintiff. ... Sucha suit doesnot sekto dsturb
the judgment of thetatecourt, but to btaindamagedor the unlawful conduchiat misledthe
court into issuing the judgmehtid. at 773.

Pushpin Holdingsloesnot cite, let alae distinguishTaylor, Maple LanesandGolden
which appliedRooker-Feldmanmvhere, as ilPushpin Holdingsthe federal plaintiff alleged that
the federal defendant had committed fraud or engaged in other dishonest conducthieat led
state courto ente an adversguidgment. This coumnust follow all of the Seventh Circuit’s
precedents-unlike in Richardsondiscussed above, the pertinent portioRo$hpin Holdingss
a holding, not a dictum—and in a situation like this where those precedents appear to point in
different directions, this court must decide which precedentsiare analogouand speak more
directly to the case at handaylor, Maple LanesandGoldenare moe analogous to this case, in
thateach alleges misconduct committed by the federal defendants in a single state cour
proceeding. By contrag®ushpin Holdingslleged a massive scheme (in over threusand
cases) to defraud the state judiciary, whitle Seventh Circuihighthaveconcluded, presented
a sufficient enough risk of caupting the state judicial machinery tiNgsseshould apply.This
admittedly is speculation. But itfiar more plausible than theternative conclusieathat
Pushpin Holding®verruledTaylor, Maple LanesandGolden silently and without a Seventh
Circuit Rule 40(e) circulationindeedthe Seventh Circuitecently citedPushpin Holdings
Loubser, andNessedgor the proposition, uniformlyeflected in the Seventh Circuitge-Pushpin

Holdingsjurisprudencethat theNesseprinciple applies toc¢lams ... premised on detailed

12



allegations that the winning party obtained a favorable civil judgment by cogupt state
judicial process.”Parker, 757 F.3d at 706.

For these reasons, the court concludes that Dawaji’s gurtsdictionallybarred by the
RookerFeldmandoctrine. But bcause the Seventh CircuiRbokerFeldmanjurisprudence is
in some flux, andspermitted byolden 611 F.3dat 362 (We add for the sake of
completeness that even if some aspect of these orders eRoapes-Feldman... we would
reject Golders claims on the merity, the court add that ifRookerFeldmanwere found not to
apply,the courtwould dismiss the federal clainfall of which are brought under 42 U.S.C.

8 1983) under Rule 12(b)(6) and the state law claims under 28 U.S.C. § 1367(c).

Count lof the complainalleges that Defendants denigdd conspired to deriyawaji
her First Amendment right otaesso court. Dawaji relieson the satemenin Christopherv.
Harbury, 536 U.S. 403, 413-14 (2002hat this right is violatedby “official acts ... [that]
dlegedly have causedheloss or sttlementof a neritorious @se.” Doc45 at 11.But the
“official acts” referenced by hristopherare mattersike police coverups ortheintentional
destructionof evidencethat preventlitigantsfrom meaningfully pessingheirclaims 536 U.S.
at416 n.13.Here,thecriminal contempthargesagainst Dawajicreatedno legalor evidentiary
obstaclethat preventedher from continuing to pessher positiors eitherin the divorce
proceedingor in the contemptrpceeding Given the undisputed facts, it cannot be said that
Dawajiwas “prohibitedfrom seekingeffective and meaningful edressn court” Thompsorv.
Boggs 33 F.3d 847, 853 (7th Cir. 1994)0 the contrary, shhully participatedin both
proceedingsuntil the very end.

Count llalleges that Defendants depriveDawaji of due pocessby manufacturing

evidence and by prosecutingrtwithout probable @&use That claim essentiallyestateshe
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maliciousprosecution laim in Count VI. SeeMcCannv. Mangialardi, 337 F.3d 782, 786 (7th
Cir. 2003)(“to the extat McCann maintains that Mangialardi denied him due process by
causing him to suffer ‘[a] deprivation of liberty from a prosecution and a controredation ...
deliberately obtained from the use of false evidence,’ his claim is, in esseader malcious
prosecution) (alterations in original) The Seventh Circuit repeatedly has held that a plaintiff
may bring amalicious prosecutioolaim under théederalconstitution only if “the relevant
state’s law does not provide a.way to pursue such claifhghat lllinois law “recognizes tort
claims formalicious prosecutiohand therefore that a plaintiff allegimgalicious prosecution in
lllinois may not bring dederal malicious prosecutiataim unded2 U.S.C. § 1983Ray v. City
of Chicagg 629 F.3d 660, 664 (7th Cir. 201%ge alsdNelson v. Vill. of Lisle437 F. App’x
490, 495 (7th Cir. 2011Rarish v. City of Chicagb94 F.3d 551, 552 (7th Cir. 2009)hese
precedents defe&tawaji’s federal malicious prosecutictaim. The same rationale defeats
Dawaji's federal abus of process claim in Count llISee Alamsv. Rotkvich325F. App’x 450,
452-53 (7th Cir. 2009(holding hatneithermaliciousprosecution nor abuse afgeessare
constitutional rtsif statelaw provides an féective remedy which lllinois does)Allen v. City of
Chicagq 2009 WL 4506317, at *7 (N.D. Ill. Nov. 30, 200@ame)

Count IV purports to sserta § 198%laim basedon the volation of lllinois Rule of
Professional Conduct 8.4(g), which provides that it is professional miscondpceserit
participate in presenting, or threaten to present criminal or professionalidegi charges to
obtain an advantage in a civil matteBecause that rulis not “a right securedby the
Constitutionand hwsof the United Statesits allegedviolation cannot predicate al®83 claim.

Starnesy. Capital Cities Media, In¢.39 F.3d 1394, 1396 (7th Cir. 1994).
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Finally, Count Vseeks to use §983 as a vehicle to enforce theld support provisions
of Title IV-D of the Social Securitict, 42 U.S.C. § 658t g InBlessing v. Freeston&20
U.S. 329 (1997), the Supreme Court hiblatt Title IV-D generally is not enforceable through
§ 1983 litigation but recognizethe possibility thaTitle IV-D “may give rise tsome
individually enforceable rights.Id. at 346(emphasis added). Y&t response to Defendants’
argument thaTitle IV-D “does not create a private right to child support but rather mandates
federal and state agency requirements regarding the collection of chitwttsuppc. 40 at 12,
Dawaji’'s response brief says nothing. By not defending Count V from dismissatihe face
of a plausible argument from Defendaridawaji forfeited that claimSeeG&S Holdings LLC v.
Cont’l Cas. Ca.697 F.3d 534, 538 (7th Cir. 2012We have repeatedly held that a party
waivesan argument by failing to make it before the district colitat is true whether it is an
affirmative argument in support of a motion to dismiss or an argument establisdtidgsthissal
is inappropriate. The obligation taise the relevant arguments rests squarely with the parties,
because, ase have repeatedly explaingdur system of justice is adversarial, and our judges
are busypeople. If they are given plausible reasons for dismissing a complaingréhagt
going to do the plaintiffs research and try to discover whether there might be sanetkay
against the defendants’ reasonfip@nternal quotatiormarks and citations omittedgeealso
Alioto v. Town of Lisbar651 F.3d 715, 721 (7th Cir. 2011)ojtas v. Capital Guardian Trust
Co, 477 F.3d 924, 926 (7th Cir. 200Btransky v. Cummins Engine €51 F.3d 1329, 1335
(7th Cir.1995).

The disposal of Dawaji’s federal claims on these grounds makes it unnecessary to
consider Defend#s’ res judicata stae action, and immunity challengi® those claims And

with thefederalclaimsdismissegdand again assuming tHabokerFeldmandoes not apply, the
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court would &erciseits discretionunder 28 U.S.C. § 1367(c) to relinquish supatal
jurisdictionover Dawaji’s statelaw claims

The parties are not of diverse citizenship, Doc. 1 at 1 8tldyésting that all three
parties ardllinois citizeng, so Dawajpremises jurisdiction over hestate law claims on the
supplemental jurisdiction statu28 U.S.C. § 1367(a). Doc. 1 at §Butting asidd&Rooker
Feldman 8§ 1367(a) indeed grants this court jurisdiction ovessthte law claims, whichderive
from a common nucleus of operative faat’ herfederal claims.United Mine Workes of Am. v.
Gibbs 383 U.S. 715, 725 (1966). But 8 1367(c)(3) provides thdte[tlistrict courts may
decline to exercise supplemental jurisdiction ovelaam under subsection (a) if ... the district
court has dismissed all claims over which it has pabjurisdiction.” 28 U.S.C. 8 1367(c)(3).
“As a general matter, when all fedectddims have been dismissed prior to trial, the federal court
should relinquish jurisdiction over the remaining penaljsfate claims."Williams v. Rodriguez
509 F.3d 392, 404 (7th Cir. 2007)his general rule has three exceptions: “when the [refiling] of
the state claims is barred by the statute of limitations; where substantial judiciatesdoave
already been expended on the state claims; and when it is clearly apparent how treeratate cl
to be decided.”lbid.

None of the exceptions applgte lllinois law gives Dawajione yearto refile her gate
law claimsin gatecourt if the applicablarhitationsperiodfor those taims expiredwhile the
casewaspending in éderalcourt. See735 ILCS 5/13-217Davisv. Cook Cnty, 534 F.3d 650,
654 (7th Cir. 2008). Substanti&deraljudicial resourcesavenot yet beencommittedto the
statelaw claims And it is not dearly gpparenthow the satelaw claimsshould be dcided It

follows thatrelinquishing yrisdictionover the satelaw claimswould be the appropriate course
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under 8§ 1367(c)(3)SeeRWJ MgmtCo. v.BP Prods N. Am., InG.672 F.3d 476, 479-80 (7th
Cir. 2012);Wright v. Associated In€os., 29 F.3d 1244, 1251-53 (7th Cir. 1994).
Conclusion

For the bregoing reason®efendantsmotions to dismiss are grantedhe cases
dismissedunder theRookerFeldmandoctrinefor lack of subject matter jurisdictiorbee
Frederikserwv. City of Lockprt, 384 F.3d 437, 438 (7th Cir. 2004)Nhen theRookerFeldman
doctrine applies, there is only one proper disposition: dismissal for lack oflfpae@diction. A
jurisdictional disposition is conclusive on the jurisdictional question: the plaiatifiat refile
in federal court. But it is without prejudice on the merits, which are open to revi¢sEcsurt
to the extent the statelaw of preclusion permits.”). In the evé&uwokerFeldmandid not apply,
Dawaji’s federal claims auld be dismissed under Rule 12(b)i@)failure to state a claim, and
her state law claims woulge dismissed under § 1367(c) without prejudacesfiling in state

court. Either way, Dawaji is free to pursue her state law claims in state court.

SeptembeB0, 2014 (i I ;

United¥States District Judge
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