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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FIRSTMERIT BANK, N.A.,

Plaintiff/ CounterDefendant 13 C 6625
VS. Judge Feinerman
MARIA FERRARI, JUAN SALGADO, ROBERT

FERRARI, and 2425 W CORTLAND PROPERTIES,
INC.,

N N N N N N N N N N N

Defendants/CounteRrlaintiffs.

M EMORANDUM OPINION AND ORDER

FirstMerit Bank, N.A., brought this suit for mortgage foreclosure and breach of a
promissory not@and guaranteesgainst Maria Ferrari, Juan SalgaRopert Ferrari, and 2425 W
Cortland Properés, Inc, a corporation of which Robert and Maria are officdd®c. 1.

Defendants answered andunterclaimed, alleging violations of 42 U.S.C. § 1981 and the Equal
Credit Opportunities Af'ECOA”), 15 U.S.C. § 169&t seq Doc. 41. The court graed
FirstMerit’s motion to dismisMaria’s, Robert’s, and Cortland’s § 1981 counterclaims, but
allowed the ECOA counterclaims and Salgadol®981 counterclaino proceed Docs. 65-66
(reported at 71 F. Supp. 3d 751 (N.D. Ill. 2014)). The court then denied Defendants’ motion to
enforce a purported settlement agreemé@&mcs. 86-87 (reported at 2015 WL 1006568.D. lIl.

Mar. 4, 2015)). Abench trialis setfor September 22, 2015. Doc. 103.

Now before the coursiFirstMerit’s motion for summary judgment on its claims toed
surviving counterclaims. Doc. 92. For the following reastivesmotion is granted as to liability
on FirstMerit’s claims denied as to damages on those claims, grantedlasECOA

counerclains, and denied as ®algado’ss 1981 counterclaim.
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Background

The following factsareset forth as favorably tbefendantss the record and Local Rule
56.1 permit.Hanners v. Trent674 F.3d 683, 691 (7th Cir. 2012). On summary judgmieat, t
couit mustassume the truth of those facts, but does not vouch for t8eesmith v. Bray681
F.3d 888, 892 (7th Cir. 2012).

This suit arises out of a promissory note executed by Cortland in favor of MiBeases
and Trust Company on April 30, 2010. Doc. 110 at 1 10; Ddcatlt4. The note is secured by
personal guarantees from Robert and Maria, and also by a mortgage signethlgnigla
Salgado on property located in Lombard, lllinois (“Lombard property”). Doc. 1109511
Doc. 1-1 at 15-28; Doc. 2-at £10. When state regulators closed Midwest Bank and Trust,
FirstMerit obtained the note pursuant to a purchase and assumption agreementheatietae
Deposit Insurance Corporation. Doc. EHt(] B.

Cortland failed to make timely payments oe tiote when it came due in June 2012.
Shortly thereafter, FirstMerit entered into a forbearance agreesith Cortland, Robert, and
Maria to extend the note’s maturity date by a yedrat 1 1516; Doc. 11 at 514. At the end
of this period, Cortland failed to make the required payments and defaulted. Doc. 119 at 7 17.
Robert and Maria also failed to pay the outstanding balance, thus breachgongridreteeand
triggering a @fault under the mortgagéd. at 1918-20. FirstMeritbrought this siii to foreclose
on the Lombard property and to hold Robert and Maria liable for breachingtiaeantees
Doc. 1.

The counterclaimallege thabetween December 2013 and February 20a#terthis
suit wasfiled—FirstMerit and Defendants engaged in setdat discussiaconcerning the

debt. Doc. 41 at p. 11, T 10lo settlement was reache®oc. 119 at § 31Defendants allege



that the settlemeriell throughbecausé-irstMerit discriminated again§Slalgado on account of
his being Hispanic. Dodlatpp. 12-13, 11 17, 25. To suppthris submissionthe
counterclaimsllege that in April 2012, a FirstMetdan officertold Robert’s business partner:
“We normally don't give loans to Hispanicsld. at p. 11, 1 9.

Discussion

Defendants’ ECOA Courterclaims

The ECOA makes it “unlawful for any creditor to discriminate against aplcapt,
with respect to any aspect of a credit transaction ... on the basis of race.” 15 U.S.C
8 1691(a)(1). FirstMerit contends that Cortland, Robert, and Maria cannot invoke the statute
because thegre not members of a protected clJasslalso that Robert and Maria, as mere
guarantors, are néapplicans.” First Meritacknowledgeshat Salgado is a member of a
protected classut argues that he is not an “appli¢degcause he never applied for or was
denied credit. Doc. 92 at 7-8efendants answer these argumaevith silence.

True enough ite court denied FirstMerit’'s motion to dismiss the ECOA counterslaim
similar grounds. 71 F. Supp. 3d at 757-59. In particular, the leelatrthaf on the pleadings,
Defendants were “applicants” and that FirstMerit had forfeitied purposes of [the] Rule
12(b)(6) motion,” any argument that mere guarantors did not qaalifgpplicants Id. at 759.
But just as FirstMerit'previousfailure to raise that atgnent constituted forfeiture, Defendants’
present failuren their summary judgment resporeseen to mentionlet alonesubstantively
address, FirstMerit & COA arguments constitutes forfeiture as wdkecause Defendants have
notevenattempted talefend their ECOA counterclaim®jmmary judgment is appropriatBee
Nichols v. Mich. City Plant Planning Dep155 F.3d 594, 600 (7th Cir. 2014) (“The non-

moving partywaivesanyargumentghat were not raised insitresponse to the moving party’s



motion forsummaryjudgment’); Domka v. Portage Cnty523 F.3d 776, 783 (7th Cir. 2008
(“It is a well-settled rule that a party opposing a summary judgment motion must inform the trial
judge of the reasons, legal or factual, why summary judgment should not be en{eredtial
guotation marks omittedKeck Garrett & Assocs., Inc. v. Nextel Comms¢’Inc, 517 F.3d 476,
487 (7th Cir. 2008) (Nextel specifically requested summary judgment on the quantum meruit
claim. Keck Garrett, however, did not defenatlelaim in its reply to Nexted’ motion for
summary judgmentBY failing to present its argument to the district court, Keck Garrett
abandoned its clairf), Humphries v. CBOCS W., Ind.74 F.3d 387, 407 (7th Cir. 2007) (‘&V
agree with the district cougt’determination that [the plaintiff] waived (forfeited would be the
better term) his discrimination claim by devoting only a skeletal argumeesponse to [the
defendant’s] motion for summary judgmentdjf'd on other groundss53 U.S. 442 (2008).
I. Salgado’s § 1981 Counterclaim

Salgado’ss 1981counterclaimalleges that FirstMerit refused to enter into a settlement
because he is Hispani€irstMerit seeks summary judgment on the ground tbadettlement
agreement was reacheboc. 92 at 6 FirstMerit is right that no settlement was reacl2€d,5
WL 1006560at *3-4, but the point is irrelevantif as the court hasoted, “8§ 1981 protects the
would-be contractor along with thoadno already have made contractd]l’ F. Supp. 3d at 760
(quotingDomino’s Pizza, Inc. v. McDonal&46 U.S. 470, 476 (2006)). Salgadctsnplaintis
that FirstMeritwould notenter into a settlement agreembatause of his ethnicity, and so the
parties’ failure to reachnagreemenhelps rather than hinders his § 1@®Linterclaim.Doc. 41
at p. 13 &5 (“FirstMeritrefused to consummatige settlerant because Salgado is Hispdhic

(emphasis added).



FirstMerit's only otherargument for summary judgment is equally meritless. Mest
contends that the § 1981 couwtarm fails because it had no idea prior to the countertdaim
filing that Salgade-JuanSalgade—was Hispanic. Doc. 92 at &Vhile FirstMerit may not have
known withcertaintythat Salgado was Hispanic, it had to have been pretty surssa
reasonable fatthder could concludeSeeDavid L. Word & R. Colby Perkins JiBuilding a
Spanish Surname List for the 1990's—A New Approach to an Old Prdlble® & App. Thl. A
(Population Div., U.S. Census Bureau, Technical Working Paper No. 13, Mar. 1996),
www.census.gov/population/documentation/twpnol3.pefi¢ring that “Salgado” is the 184th
most frequently occurrintheavily Hispanit surnamewith “heavily Hispanic” meaninthat
over seventy-five percent of people with that surname identify as Hispanic)
https://en.wikipedia.org/wiki/Juan Jlanis agiven name, the Spanish language and Manx
languageversion of John. It is very common in tlsé&e of Manand inSpain(its origin) and in
Spanish-speaking communities around the waoxldXtcordingly, what FirstMerit knevabout
Salgado’s ethnicitguring thesettlement negotiations is matter of disputed fiaat cannot be
resolved on summary judgmerfirstMerit presents no othgrounds for sumaryjudgment on
Salgado’s 81981 counterclainso itsmotion is denieés to thatounterclaim
II. FirstMerit's Claims

That leaves FirstMerit'slaims against Defendants for foreclosune &reach of the
promissory note anguarantees Defendants concede that theydmiged the note, guarantees
mortgage, and forbearance agreement. Doc. 119 at 1 17-20argbegnly that FirstMerit
hasnotadequately established its damages. Specifically, Defenassegthat FirstMerit may
not recover a $7,047.94te feethat FirstMerit'srequestedttorneyfeesare not reasonab(the

note and guarantees contain asedting provision), and th&tirstMerithasnot laid a proper
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foundation for certain businesscordspurporting toestablshthe amounts due under the note.
Doc. 109 at 3-10, 13-15irstMerit has agreed to waive the l&e, Doc. 116 at 6-7, but
contends thats attorneyfees are reasonabeith one small exceptiorgnd that thdusiness
records are admissibléd. at 36. Becausehis is a bench trial, because Salgad®’E981
counterclaim is proceeding regardless, and because resoluti@tajunterclaim may
ultimately afect the damagesvailable to FirstMerjtthe courin the interest of judicial
efficiencywill reserve thee issesfor trial. 1d. at 3(where FirstMerit argues thdgven if the
affidavits were improper, at a minimum summary judgment should be entered ... dNtkFirs
should be permitted to return at a later date to prove up the amount of dam&gssV)eiit
should be surat trialto pay close attention to the requirements of Federal Rule of Evidence
803(6) and, if applicable, Federal Rule of Evidence 1% NRRM, LLC v. Mepco Fin. Carp.
2015 WL 1859851, at *2-3 (N.D. lll. Apr. 21, 201HRRM, LLC v. Mepco Fin. Cor®R015
WL 1501897, at *10-11 (N.D. lll. Mar. 27, 2019YRRM, LLC v. Mepco Fin. Cor@013 WL
4537391, at *4-5 (N.D. lll. Aug. 27, 2013).
Conclusion

For the regoing reasong;irstMerit's summary judgment motios granted as to
DefendantsECOA counterclairg, denied as to Salgado’s 8 1981 counterclaim, granted as to
liability on FirstMerit’s claims and denied as to damages on those clairhs. case shall
proceed to trial on Salgado’s 8§ 1981 counterclaimFargiMerit's damages.

o P

United States District Judge

August 18, 2015




