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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
CEDRICN. PIERCE,
Raintiff,

)

)

) CasdéNo.13CV 6824
V. )
)

JudgdoanB. Gottschall
J. RUIZ, Badge No. 5143, Chicago Police Officer, )
S. WHITEHEAD, Badge No. 12097, Chicago )
PoliceOfficer. )
)
)

Defendants.

MEMORANDUM OPINION & ORDER

Plaintiff Cedric Pierce bringslaims under 42 U.S.C. 8§ 89 against two Chicago police
officers, Officer J. Ruiz and Officer S. Whitdd, claiming that the Defendants used excessive
force during their arrest of Pierce on Sepgtem19, 2011, and thatei were deliberately
indifferent to Pierce’s medicaleeds following his arresihd subsequent booking at the 11th
District Police Station in Chicago, lllinoiBefore the court are the parties’ motionsimine.

l. LEGAL STANDARD

“Although the Federal Rules of Ekence do not explicitly authoriza limine rulings, the
practice has developed purati¢o the district court’s inhereauthority to manage the course of
trials.” Lucev. United Sates, 469 U.S. 38, 41 n.4 (1984). The doo@s broad discretion to rule
on evidentiary questionmsised in motiongn limine. Jenkinsv. Chrysler Motors Corp., 316 F.3d
663, 664 (7th Cir. 2002). Neverthete a court should grant a motiam limine excluding
evidence only when the movant shows that #vidence “is inadmissible on all potential

grounds.” CDX Liquidating Trust ex rel. CDX Liquidating Trustee v. Venrock Assocs., 411 B.R.
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591, 597 (N.D. Ill. 2009) (citingownsend v. Benya, 287 F. Supp. 2d 868, 872 (N.D. Ill. 2003),
andRobenhorst v. Dematic Corp., No. 05 C 3192, 2008 WL 1821519, at *3 (N.D. Ill. Apr. 22,
2008)). “[E]videntiary rulings should [ordinarilybe deferred until trial so that questions of
foundation, relevancy and potentmejudice may be resolved in proper contextd. (quoting
Hawthorne Partners v. AT&T Techs,, Inc., 831 F. Supp. 1398, 1400 (N.D. Ill. 1993)). Rulings
on motiongn limine are preliminary; “the district court may adjust a moftiohimine during the
course of a trial.”Farfaras v. Citizens Bank & Trust of Chi., 433 F.3d 558, 565 (7th Cir. 2006)
(citing Luce, 469 U.S. at 41-42).uce, 469 U.S. at 41-42 (“[A] rulingifp limine] is subject to
change when the case unfolds, particularlythié actual testimony differs from what was
contained in the defendant’s proffer. Indeeden if nothing unexpected happens at trial, the
district judge is free, in th exercise of soundiglicial discretion, taalter a previousn limine
ruling.”). Accordingly, the parties may remeheir objections dfial as appropriate.

Il ANALYSIS

A. Plaintiff's Motion in Limine to Exclude Evidence Regarding Pre- and Post-
Arrest Conduct

Pierce moves to bar any evidence or disamssgegarding his conduct before and after his
arrest on September 19, 2011. Pierce argues thaethiage of his arséreport, which the
Defendants completed, contains irrelevant argjudicial evidence that the Defendants may
attempt to use at trial to portray Pierce in a neggdight. The arrest repbindicates that at the
time of Pierce’s arrest, Pierce waestronizing prostitutes by “cuntg” his car next to a group of
known prostitutes, and that after his arrestywhas irate, profane, and aggressive while being
driven to the police station amchile in the interview room ahe police station. Pierce argues
that the court should excluddglevidence as irrelevant undeéederal Rules of Evidence 401
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and 402, unduly prejudicial under Federal Rul&waifdence 403, and speculative under Federal
Rule of Evidence 602. The Defendants countat Fherce’s pre-arresbnduct is admissible
under Rules 401 and 403 because it is relevasupport their contention that Pierce “acted
aggressively and uncooperativelyring his arrest.” (Dkt. #03, at 2). The Defendants also
maintain that the conduct is admissible under Rule 608 because it is probative of Pierce’s
credibility or character for truthfulness or untriuiness. They point out that Pierce admitted at
his deposition that he was sittimghis car when the police first approached him, that he had a
large quantity of cash in his pocket at the tilened that he had booked a nearby hotel room for
four hours for purposes of having intimate relasiovith a woman (although Pierce stated that he
was intending to be with a female friend narhég and not, as the Defendants contend, with a
prostitute). As for Pierce’s ptarrest behavior, the Defendantaintain that this conduct meets
both Rule 401 and Rule 403’s requirements forvatee and admissibilitgs it is necessary for
understanding what occurred betwebe parties that night afiexplains how much force the
officers could legitimately use” on Piercdd.(at 6).

The court finds that evidence concerning wthatDefendants believed Pierce was doing
when they first observed him “curbing” hkiar—namely, solicitingrostitutes—is unduly
prejudicial and speculative and therefore will be excluded. The Defendants’ alleged initial
observations were of Pierce parffihis car. At that pat in time, Pierce was alone. He was not
actually arrested in the act sdlicitation, nor did he have wone in the car with him.
Accordingly, the court agreesdtithe relevance of testimony rediag what Pierce “might have
been” doing immediately prior to his arresbigweighed by the speculative nature of the

testimony and the likelihood that jurors will view Pierce in a negative light. That being said,



evidence that the Defendants noted Pierce tatb&icated in the moments before his arrest
certainly aids in explaining éfacts and circumstances thef@wlants faced immediately before
and during tharrest. See Grahamv. Connor, 490 U.S. 386, 396-97 (1989) (in excessive force
cases, thecalculus of reasonableness must embodyaliece for the fact that police officers are
often forced to make split-second judgments-eHnumstances that are tense, uncertain, and
rapidly evolving—about the amount of force tisahecessary in a gecular situation”)

Evidence that Pierce was intoxicated makes itentikely that he acted in the way the
Defendants say he didee Saladino v. Winkler, 609 F.2d 1211, 1214 (7th Cir. 1979).

The court also finds admissible the evidendateel to Pierce’s post-arrest conduct while
he was handcuffed and riding in the back of thieers’ SUV, with OfficerRuiz at the wheel.
This behavior occurred in the immediate afteim@ftPierce’s arrest aribus can be construed
as part of a continuing interion between Pierce and the Dedants. Again, this conduct
constitutes evidence that is relevant to wkethe Defendants’ actions were reasonable under
the circumstances presented, and its probatlge outweighs the danger of any unfair
prejudice. However, the court excludes eviepertaining to Pierce’s behavior while being
held in the interview room of the police stati This conduct is sufficiently far removed from
the events surrounding his arrest@be of dubious relevance. eRie stated that after he was
booked at the station, he was handed off to diftevéfiters and did not see Officer Ruiz again.
Officer Whitehead was not involden the transportation of P& to the police station, but had
remained behind at the scene of the arrest tealséderce’s car and théransport it to the police
station. Accordingly, Pierce’oaduct at the police station whihe was attended to by different

police officers is not relevant to his excesdimee and denial of mechl attention claims.



In sum, Plaintiff’s first motionn limine is granted in part and died in part. Evidence of
pre- and post-arrest behaviollimited to the Defendants’ obs@nce of Pierce “curbing” his
car; the Defendants’ observaticas to Pierce’s demeanor, phydiappearance, and behavior
when they approached Pierce in his car; th@gsinteractions immediately prior to Pierce’s
arrest (.e., the Defendants asking Pierce to producdidesse and registration and Pierce rolling
up the window, etc.); and Pierceiad Officer Ruiz’s interaatin during the drive to the police
station, up to the point Officd&uiz handed Pierce off to otheéon-defendant officers.

B. Plaintiff's Motion in Limineto Bar the Use of the Terms “Resisted Arrest” or
“ResistedPolice Officers”

In his next motionn limine, Pierce seeks to precludetbefendants from using the
terms “resisted arrest” or “resisted police cffis” because he was never convicted of the
misdemeanor crime of resisting arrest and usheferms would convey legrwise to the jury.
The Defendants have agreed to stipulate thegt will not allege Pierce was convicted of this
misdemeanor in connection withetlevents underlying this case lothherwise maintain that the
terms “resisted arrest” or “resisted police offgesire common to policing and are necessary to
describe the encounter. The doagrees with the Defendants. Merriam-Webster’s Dictionary
defines the word “resist” to mean “to fightaagst (something); tty to stop or prevent

(something).” Merriam-Webster'sOnline Dictionary http://www.merriam-

webster.com/dictionary/resi@ast visited Oct. 5, 2016)This is a commonly used English word.

The court cannot be charged with monitoringhetime the Defendants use a form of the word
“to resist” to determine the context of the usage. To the extent Pierce believes the word “resist”

in certain contexts might ledd jury confusion as to whethbe was ever charged with the



misdemeanor crime of resisting arrest, the cougsthat Pierce may clarify during trial that he
was never so charged. The motinhimine is denied.

C. Plaintiff's Motion in Limineto Exclude and Limit the Use of Evidence of his
Past Criminal Convictions

Pierce’s next motiom limine seeks to exclude ewdce of his January 2012
misdemeanor convictions for driving on a susfehlicense and drivingnder the influence of
alcohol (“DUI"), as well as earlier fehy convictions for aggravated sexual abuse
(approximately nine years ago) and for a violation of Illinois’ sex offender registry
(approximately three years ago). Pierce asghat the 2012 convictions were for Class A
misdemeanors that carried a senteaf less than one year, and dot involve a dishonest act or
false statement as an element, and therefi@émproper impeachment evidence. As for the
felony sexual abuse and sex offendelations, Pierce argues thatidence pertaining to these
convictions would be unduly prgjlicial and cause the jury fmd him an unsympathetic
plaintiff. TheDefendants argue that Reets felony convictions aradmissible under Federal
Rule of Evidence 609, and that the misdemeabavictions are admissible as relevant
foundation to Pierce’s claim of excessive force.

Rule 609(a)(1) allows the admission of ende of felony convictions punishable by
death or imprisonment in excess of one yeahat involved dishonesty or false statement
regardless of the punishment. However, this rule is tempered by Rule 403, which permits a court
to exclude such evidence whehe probative value is substaily outweighed by the danger of
unfair prejudice. Added to the mix is the SetleCircuit’s limitationsregarding the use of

evidence of past felony convictions. @ampbell v. Greer, 831 F.2d 700 (7th Cir. 1987), the



court explained that ile a felony conviction may be useditopeach a witness in a civil action,
opposing counsel may not:
harp on the witness’s crime, parade it lovingly before the jury in all its gruesome
details, and thereby shift the focus of attention from the events at issue in the
present case to the witness's conviction in a previous case. He may not.
Essentially all the information the crosgaminer is permittedo elicit is the
crime charged, the date, and the disposititoth.at 707.See also Gora v. Costa,
971 F.2d 1325, 1330 (7th Cir. 199@joting that “all that isneeded to serve the

purpose of challenging the witness’s veracity is the elicitation of the crime
charged, the date, and the disposition”).

831 F.2d at 707.

The court finds that Pierce’s two felongrwictions fall withinthe ambit of Rule
609(a)(1)(A), but that admission of specific infotroa pertaining to the nare of Pierce’s nine
year-old aggravated sexuasault conviction and associatbdee year-old conviction for
violating the sex offender registiy sufficiently inflammatory ag cause unfair prejudice to
Pierce that substantially outweighsygorobative value the conviction offersl.S v. Neely, 980
F.2d 1074, 1081 (7th Cir. 1992) (citiunited Sates v. Robinson, 956 F.2d 1388, 1397 (7th Cir.
1992)). That being said, concerns of prejudicdterce can be mitigated by “sanitizing” the
evidence of the twéelony convictions.Schmude v. Tricam Indus., Inc, 556 F.3d 624, 627 (7th
Cir. 2009). Accordingly, the Defendantsyriatroduce evidence gtag that Pierce was
convicted of two felonies and provide the dabé those convictions. The Defendants may not
reveal the nature of the crimes underlying the convictions. Pierce’s motionne as to the
felony convictions is denied except as prodidegarding the sanitization parameters.

As for the misdemeanor violations arising ofithe night in question, these convictions
(DUI and driving on a suspended license) do nibtrfithin the scope of Rule 609(a), and for this

reason Pierce argues that these convictionmadeissible. The Defendants argue that the
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convictions—which stem from thevents underlying this lawsuit-are relevant to their defense
against Pierce’s excessive force claim bec#usg demonstrate that Pierce was in fact
intoxicated on the night in quésh. The Defendants also argihat Pierce should be barred
underHeck v. Humphrey, 512 U.S. 477, 486-97 (1994)om arguing against his sworn
admissions.

The use of state criminal convictionssimbsequent 8 1983 actions has been addressed by
the Seventh Circuit i€alusinski v. Kruger, 24 F.3d 931, 933-34 (7th Cir. 1994) (finding that
“evidence of a prior crimial conviction is admissible a civil proceeding agrima facie
evidence of the facts upon whicletbonviction is based if thosadts are relevant to some issue
involved in the civil proceeding” and where th@mnal proceedings are of “sufficiently serious
import’ to ensure the reliality of the conviction”) (quotingrhornton v. Paul, 384 N.E.2d 335,

342 (lll. 1987));see also Saundersv. City of Chicago, 320 F. Supp. 2d 735, 738 (N.D. Ill. 2004).
We agree with the Defendants that evidend@iefce’s misdemeanor convictions, particularly

his DUI conviction, are relevant tehether the Defendants used exsbes or reasonable force in
their arrest of Pierce because of the fact that Pierce was intoxicated during his interaction with
the Defendants. Pierce pleaded guilty esthmisdemeanor violations during criminal
proceedings that were certainlysaffficiently serious import to ensure their reliability. Pierce’s
motionin limine as to the misdemeanor violations is denied.

D. Defendants’ Motionin Limine No. 1

For their first motiorin limine, the Defendants seek to bar evidence regarding a general
“code of silence,” “blue wall,” oany claim of a cover up. Th&efendants argue that Pierce has

not pointed to sufficient evidence showing thatéhisrsuch a code as relates to Officers Ruiz



and Whitehead, and that unsubstantiated and gerextalllegations of a larger “code of silence”
would be highly prejudiciaand of weak probative value. Riermaintains that such evidence is
admissible because there is a strong inferenceattaide of silence” exists within the Chicago
Police Department, and he should not be bdrad raising the inference that the Defendants
and other police officer witnesses are biaged motivated to ptect each other.

“Proof of bias is almost always relevamtdause the jury, as finder of fact and weigher of
credibility, has historically been entitled tssass all evidence which might bear on the accuracy
and truth of a witness’ testimonyUnited Statesv. Abel, 469 U.S. 45, 52 (1984). Indeed, “[a]
party’s and a witness’s namon group membership pgobative of bias....”Townsend v. Benya,

287 F. Supp. 2d 868, 876 (N.D. Ill. 2003). The cagrees with the Defendants that generalized
allegations, separate and apart from what mayugeof the officers named as defendants here,
are not helpful and are akin to impermissible propensity evidévielkdonado v. Stinar, No. 08

C 1954, 2010 WL 3075680, at *4 (N. D. Ill., Aug.Z0)10) (allowing evidence of bias among the
particular officers involved in #hincident at issue there, whé&cluding generalized evidence of
a “code of silence” or “blue wall”) (citin@hristmasv. City of Chi., 691 F. Supp. 2d 811, 819
(N.D. lll. 2010) (same), anloore v. City of Chi., No. 02 C 5130, 2008 WL 4549137, at *6

(N.D. lll. Apr. 15, 2008) (same)).

With this case law in mind, treurt grants the Defendants’ motiomlimine in part and
denies it in part finds as followg1) Pierce may not use the term “blue wall” as this term is
unduly prejudicial; (2) Pierce may not intragtuevidence that law enforcement officers
generally or typically adhere #“code of silence” or sed& cover up misconduct in order to

protect fellow officers; (3) Piercmay present evidence specificOfficers Ruiz and Whitehead



demonstrating bias and an attempt to cover amtlegedly wrongful naturef Pierce’s arrest
and/or their denial of medicaltention following the arresind (4) Pierce may question the
Defendants to attempt to demonstrate that theeos’ synchronized nartave of the events of
September 19, 2011 stemmed from an expectatiamgrofficers patrolling together to present a
unified front and to protect each other.

E. Defendants’ Motionin Limine No. 2

In their second motioim limine, the Defendants seek to bar any evidence, testimony,
argument, or inference regarding unrelaafiegations of police misconduct in the media
pursuant to Federal Rules of Evidence 40P and 403. The Defendants argue that any
evidence of this nature is title probative value and would only encourage the jury to punish
the officers in this case for the highly puldtied misconduct of other Chicago police officers.
The Defendants also note that the City of Chicago is not a defendant in this case, and therefore
opinions about whether the Cityshdeficient policies and practis are immaterial to whether
Officers Ruiz and Whitehead used excessive force against Pierce and were deliberately
indifferent to his medical needs. Pierce ntaiims that he does niottend to reference any
recently publicized incidents of misconduct invalyiother Chicago police officers; however, he
may wish to address this matter should it arisengutriial, and may wish to raise this topic with
prospective jurors to uncover patial bias. The Defendards not object to Pierce raising
unrelated incidents of jioe misconduct during juryoir dire.

Generally, “evidence of policeonduct unrelated to the [def#ants] in this case has only

minimal probative value and is highilyflammatory and prejudicial.Fox-Martin v. Cnty. of
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Cook, No. 09 C 1690, 2010 WL 4136174, at *4 (N.D. Oict. 18, 2010). Speculation that there
may be instances in which such evidence mighadmissible is insufficient to withstand a
motionin limine seeking to limit evidere of publicized instares of police misconduct
Redmond v. City of Chi., No. 06 C 3611, 2008 WL 539164,*8t(N.D. Ill. Feb. 26, 2008)
(barring references to unreldtpolice misconduct when the plafhfailed to provide any reason
why he might attempt to introduce this@snce). The Defendants’ second motiehmine is
granted in part and denied in part as folloa) Pierce may raise the topic of unrelated police
misconduct with prospective jurors duringr dire; but (b) Pierce may nattroduce evidence at
trial of these unrelated yet hightyblicized incidents. If Pierce shes to ask the court to revisit
this ruling at trial, he must raise tresue outside the presenof the jury.

F. Defendants’ Motionin Limine No. 3

For their third motionn limine, the Defendants seek tookxde argument or innuendo
that the jury should “send a megeato the City of Chicago dpunish” the City by means of its
verdict. The Defendants argue that this kindmgument is based on punitive damages, which
cannot be assessed against a municipality on a 8cl8i®3 See City of Newport v. Fact
Concerts, Inc., 453 U.S. 247, 271 (1981) (“[A] municipsfliis immune from punitive damages
under 42 U.S.C. § 1983.”Rierce argues that even though tlity Gf Chicago is not a party to
this suit and cannot be made to pay damafesy kind, he is seeking compensatory and
punitive damages from the Defendants for altegesconduct that occurred while they were
employed as Chicago police officers, and thereforghoelld be allowed to “remind] ] jurors that
one purpose of any damages award will be to saméssage to others.” (Dkt. 109, Pierce Resp.

at 2). The Defendants reply that allowing Pidcenake this argument is grossly inappropriate
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as Pierce has not even presented an argument for municipal liabilityMowcil v. Department
of Social Services of City of New York, 436 U.S. 658 (1978).

“The standard judicial formulation of the purpose of punitive damages is that it is to
punish the defendant for reprehensible conduct and to deter him and others from engaging in
similar conduct.” Kemezy v. Peters, 79 F.3d 33, 34 (7th Cir. 1996Ry arguing that he would
like to “remind” jurors to “send a message™athers,” such as other Chicago police officers
and the City of Chicago as their ployer, Pierce is essentially sagithat he would like to deter
the City of Chicago from future miscondud¢iowever, the City is immune from punitive
damages.See 745 ILCS 10/2-102Bettsv. City of Chicago, 784 F. Supp. 2d 1020, 1033 (N.D.
lll. 2011). The court grants the Defendants’ motiohimine No. 2 insofar as Pierce is barred
from any argument that the jury shouldridea message” to the City of Chicago, thereby
implying that the City can be held liable for puive damages. However, the motion is denied
insofar as Pierce will be permitted to argue ti@aseeks, through his lawsuit, to deter the
Defendants (and other Chicago pelifficers) from future miscondutt.

G. Defendants’ Motionin Limine No. 4

Next, the Defendants seek to bar testimooynfany lay witnessess to who was “at
fault” for “this incident.” The Defendants maimahat lay withess matgstify only as to what
they observed on the night of September 19, 2011nbytnot opine as tihose facts. Fed. R.

Evid. 701. In response, Pierce argues thatuhdefined, blanket exclusion would unfairly

! At the pretrial conference in this case, defense @sh®uld be prepared to inform the court of how
they intend to avoid a conflict of interest betwéegir obligation to the City to limit compensatory
damages without concern for punitive damages, agid obligation to the individual defendants to limit
punitive damages without concern for compensatomyadges. In the court’s view, a jury instruction
informing the jury of the City’s obligation to papmpensatory damages but not to pay punitive damages
might be a way of approaching the problem.
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prejudice him and would prevent him from stating opinion that the defelant officers were at
fault. We agree witlRierce that this motiom limineis premature and overbroad. The court
will reserve its ruling on this matn and will rule on this mattehsuld it arise at trial.

H. Defendants’ Motionin Limine No. 5

The Defendants’ fifth motiom limine seeks to bar Pierce from testifying as to negative
encounters with other police officers on the b#sas the Defendants cannot be held responsible
for the actions of others andctutestimony could prejudice theyu Pierce maintains that his
prior run-ins with police helpxplain his state of mind on the nightquestion. The court finds
that the prejudicial effect of such evidenceveeighs the probative value. The likelihood that
such testimony will confuse and mislead the jsrgreater than any relevance this testimony
might have.Gowder v. Bucki, 13 C 1834, 2013 WL 6182964, at *4 (N.D. Ill., Nov. 26, 2013).
The motionin limine is granted.

l. Defendants’ Motionin Limine No. 6

In their sixth motiorin limine, the Defendants seeks to bar any testimony from Pierce
regarding how other non-defendant police officersadaughing at him while he was leaving the
police station on the morning of September 18,12 The Defendants argue that under Federal
Rules of Evidence 401, 403, and 602, the evidshoeld be excluded &selevant to the
allegations against them, prejudicial in that it setekprejudice the jury as police officers in
general, and speculative beca®serce cannot be certain why the officers were laughing. Pierce
agrees that the actions of otlpedice officers on the morning aftbrs arrest are not attributable
to Officers Ruiz and Whitehead, but contetitst this exchangeears on whether the

Defendants acted with deliberate indifference to Pierce’s medical needs. The court finds that
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Pierce may testify as to what happened to him on the day in question, including what happened
after he left the police station and was transggbby ambulance to the hospital. However, the
court fails to see how the probative value of wkebr not other policefficers were laughing at
Pierce outweighs the prejudicettee Defendants or outweighs the risk of jury confusion. The
Defendants were not with Pierce at the timéhefalleged laughing incident. In fact, as
discussed earlier, Officer Whitead'’s interaction with Pier@nded at the time of Pierce’s
arrest, and Officer Ruiz’s intaction with Pierce ended whée handed Pierce to the booking
personnel. Pierce’s release from the policemstaoccurred at about 8:00 a.m., which is some
number of hours after his arrestd transportation to the lpze station. Defendants’ Motian
Limine No. 6 is granted.

J. Defendants’ Motionin Limine No. 7

The Defendants’ next motian limine seeks to bar undisded opinions by two non-
retained medical experts, Dr. Colin Brown and M&nissa Ford. The Defendants state that the
Rule 26(a)(2)(C) disclosures for these two wissssfailed to indicate that either will be
testifying as to the cause of Riefs injuries and, therefore, baghould be barred from testifying
on this topic. See Fed. R. Civ. Proc. 26(a)(2)(C). In pemse, Pierce states that he disclosed
these two witnesses in his R@é(a)(2)(C) disclosures and icdied that they may be called
upon to provide non-retained expert testimony d@heacondition of hishoulder, limitations he
suffers as a consequence of his injury, ahemobbservations and opinions they formed during
the course of his treatment. Pierce also sthtshe does not interid call either of these
witnesses “to testify as toghimpact of the event of September 19, 2011 on the underlying cause

of Mr. Pierce’s injury.” The Defedants reply that since neithertbese witnesses treated Pierce
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at Stroger Hospital or otherwise witnessedebents underlying this suit, their testimony will
cause jury confusion that is w@ifly prejudicial to the Defendasit The Defendants further argue
that as medical treaters, Pierce was obligatgudeide expert reports in accordance with Rule
26(a)(2)(B).

The parties have not providéte court with clear informain pertaining to the extent of
Pierce’s Rule 26(a)(2)(C) disclosures. Thert cannot ascertain evarnether Dr. Brown and
Ms. Ford were medical treaters. The parties neetipplement their prestations on this issue
at least one week before trial

K. Defendants’ Motionin Limine No. 8

Next, the Defendants seek to bar Pierce fodfaring evidence or testimony regarding
future lost earnings in the amount of $30,900e Drefendants contend that any evidence on this
topic would be purely speculative as Pierce i#ghh at his deposition that he has no way to
prove lost income at the rate of $150 per dagpdied to 195 days of lost work and, further,
that expert testimony is required to draw infeesegarding Pierce’stiure medical condition.
Defendant points out that Piercamwitted at his deposition that h@s no paperwork or any other
way of proving where he worked and for how muéhresponse, Pierce argues that he is
planning on proving future lost kangs through testimony at triaPierce notes that at his
deposition, he testified that eorked for a man named Willie Smith, and that he and Smith
could establish by means of testimonial evidemé@undation for Pierce’s future lost earnings
claim. Pierce also refutes that expertiteghy is necessary to establish the claim.

Section 1983 “create[s] a species of tort lipih favor of personsvho are deprived of

rights, privileges, or immunities secured terth” The basic purpose of a § 1983 damage award
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is to compensate a plaintiff for injuries ca&d by the deprivation @bnstitutional rightsCarey
v. Piphus, 435 U.S. 247, 254 (7th Cir. 1978). The rules governing compensation for such
injuries “should be tailored to the intereptstected by the particular right in questiold.” at
259. ‘Legal relief may take the form of nominal, compensatory, and punisineges
Henning v. Nicklow, No. 1:08-CV-180, 2009 WL 3642739, at *4 (N.D. Ill., Oct. 30, 2009)
(citing Federal Judicial Cente8ection 1983 Litigation 190 (2d ed. 2008))Accordingly,
presumed damages are not available; actual damages must be Ganasci435 U.S. at 264.
Under lllinois law, damages may not be awardedhe basis of mere conjecture or speculation;
a plaintiff must prove tht there is a reasonable certaintgtttihe anticipated harm or condition
will actually result in order to recover monetary compensatise.\Wehmeier v. UNR Indus.,
Inc., 572 N.E.2d 320, 339 (lll. Ct. App. 1998 also Doev. United Sates, 976 F.2d 1071,
1085 (7th Cir. 1992) (indicating that future dagea must be proved to a degree of reasonable
certainty).

The Seventh Circuit Pattern Jury Instructions for compensatory damages in § 1983 cases

provides in relevant part:

Plaintiff must provenhis damages by a preponderantéhe evidence. Your award
must be based on evidence and not dpéon or guesswork. This does not mean,
however, that compensatory damages ast&ricted to actual loss of money; they
include both the physical and mental aspecigjafy, even if they are not easy to
measure.

Federal Civil Jury Instruction dhe Seventh Circuit 8 7.23 (2005).
In this case, Pierce has been unable to m®dusingle piece of docemtary evidence in

support of his work history. Hdoes not have a single pay sttdnx return, invoice, or other
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evidence capable of providing asonable certainty. That bei said, the court denies the
Defendants’ motiomn limine No. 8 and finds that Pierce may seelestablish at trial the extent
of his lost future earnings, if any, through testmal evidence. A jurynstruction relating to
compensatory damages will mitigate the Defendaatscern regarding the speculative nature of
the evidence.

L. Defendants’Motion in Limine No. 9

For their ninth motionn limine, the Defendants seek to bar Pierce and any witness he
calls from testifying about futursedical costs based on Pierct&8ure to disclose these costs
pursuant to Rule 26(a)(2). The Defendants maintsat a projection of future medical costs
requires expert testimony, yet Pierce has failedigolose an expert with specialized knowledge
on this topic. The Defendants point out thihough Pierce disclosed Dbavid Fetter as an
expert, Dr. Fetter did not reviewufficient facts or data tallow him to draw conclusions
regarding Pierce’s future mediaabsts. In response, Pierce aiséhat expert testimony is not
necessary, and the jury may reasonably basevand for future medical costs on lay testimony
and inferences drawn from Pierce’s injury.erfee does not contend thia¢ has disclosed an
expert to speak on this matter.

Federal Rule of Evidence 701 provides taday witness may offer opinion testimony
only to the extent that it is “(aptionally based on the perceptiohthe witness; (b) helpful to a
clear understanding of the witnessstimony or the determination affact in issue; and (c) not
based on scientific, technical, or other spéexgal knowledge.” Fed. Revid. 701. Pierce may
naturally testify about Biown perceptions, including the plogd and emotional effects of the

Defendants’ alleged conduct. However, neitRegrce nor any of the withesses he calls may
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offer medical opinions that reqgei scientific, tebnical, or other specialized knowledge.
Christmas, 691 F. Supp. 2d at 821With those parameters in padhe court reserves ruling on
this matter until suchme as it becomes an issue at trial. Sholkdneed arise, the court will
address at trial the admissibilibf evidence pertaining to futel medical costs upon the motion
or objection of either party.

M. Defendants’ Motionin Limine No. 10

For this motionin limine, the Defendants argue thd¢ck v. Humphrey,512 U.S. 477
(1994), and the doctrine abllateral estoppelrpclude Pierce from presenting any evidence,
testimony, or argument that suggests the invgliofitPierce’s guilty plea to driving under the
influence of alcohol and dring on a suspended licensBpecifically, the Defendants ask the
court to bar nine assertions orognds that Pierce’s stipulationsfact at the state court plea

hearing prohibit him from controventy any of the following statements:

1. That Pierce did not commit the affee of driving whe intoxicated;
2. That Pierce did not commit the offensealof’ing with a suspended license; and
3. That Pierce was not under the influeatalcohol while inteacting with the

police officers on the date of his arrest.
Given statement No. 3, the Defendaatso maintain that Pierce slebbe barred from testifying
or arguing contrary to any tfie following associated facts:

a. That Officers Ruiz and Whitehead alveel Pierce “curbinghis vehicle at 4553
W. WashingtorStreet;

b. That the Defendants conducted a fietdiview of Pierce and observed he had a
strong odor of alcohol coming from mwuth, that he had red, blood-shot, glossy
eyes, that his speech was slurred and mumbled, and that he became irate and
resistecdbeinghandcuffed,;
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C. That Pierce did not produce a driveicense and proof of insurance but instead
kept asking the Defendants why he need to do so and refused to produce them;

d. That the Defendants found out le&s license had been revoked;

e. That after being askedéwit the car, Pierce, on #® separate occasions smiled,
rolled up the window and ultimately hamlbe assisted out of the car; and

f. That Pierce refused alkfid sobriety and breathalyzests and then fell asleep.

PierceadmitsthatHeck prevents him from “directlattacking his convictions and
arguing that such convictionseainvalid,” (Dkt. # 116 at 2), largues that the Defendant’s
motion is too broad. Accordingly, Pierce admits tHetk bars statements 1 and 2, but not
statement 3 and its associateatatents (a)-(f), arguing that lasig as he provides a factual
narrative that is congent with driving under the influee of alcohol and on a suspended
license Heck is satisfied. As for collateral estagpPierce argues that the doctrine does not
apply because three of the four requirezthrednts of this doctrine are not satisfied.

In Heck, the Supreme Court held that 4383 plaintiff can “recover damages for
allegedly unconstitutional corstion or imprisonment, or for other harm caused by actions
whose unlawfulness would render a conviction otesgce invalid,” only ithe can “prove that
the conviction or sentence hasen reversed on direct apheexpunged by executive order,
declared invalid by a statelitinal authorized to make sudbtermination, or called into
guestion by a federal court's issuance of a wiitadifeas corpus.” 512 U.S. at 486—-87. In other
words, “arguments attacking the validity of@nviction cannot be advanced under § 1983 unless
the conviction or sentence preusly has been invalidatedPolzin v. Gage, 636 F.3d 834, 836
(7th Cir. 2011) (per curiam). In determining whetheck requires the dismissal of an argument

or claim, the court must consider whether thetfal basis of the claimecessarily implies the
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invalidity of the plaintiff's conviction.Helman v. Duhaime, 742 F.3d 760, 762 (7th Cir. 2014);
see also VanGuilder v. Baker, 435 F.3d 689, 692 (7th Cir. 200&)Here plaintiff in§ 1983 case
did not collaterally attack his conviction for reBng a law enforcement officer but argued only
that he suffered unnecessary injui@ssa consequence of excessive fofiegxactly what
happened during tHaow-by-blow in the St. Elizabethemergency room, and thus whether
VanGilder is entitled to damagesagjuestion to be decided at trial”).

In this case, Pierce admits that he w@aging while intoxicated and on a suspended
license. AccordinglytHeck applies to statements 1 and 2. As for statement 3, the court finds that
Heck applies to this statement as well. AllowiRggrce to argue to the jury that he was not
intoxicated at the time of his inection with the Defendants isiako telling the jury that the
Defendants did not have a proper basis forséirrg him for driving undr the influence of
alcohol, which is an argument claat odds with his guilty pleaGreen v. Delatorre, No. 99 C
6452, 2004 WL 783353, at *3 (N.D. Ill. Jan. 22, 200RB)erce cannot legitimately argue that he
was intoxicated when officers sérved him operating his vehidleurbing” or otherwise) but
not intoxicated when they approached him justutes later (or less) given the temporal
proximity between these events.

The court turns now to statements (a) throfighThe court finds that statement (a) is
not barred byHeck, but with a caveat. Pierce may testifatthe was doing something other than
“curbing” his vehicle at the time he first wabserved by the Defendants because such testimony
does not necessarily collateradiftack his underlying convictionst is possible for Pierce to
allege that he was merely driving through tieighborhood, or that he was warming his body by

running the car’s engine, withoimvalidating his state court coretions. However, Pierce is
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precluded from arguing either thia¢ was not driving or th&e was not in actual physical
control of his car. A conviction for driving undtire influence of alghol requires that Pierce
exerted some sort of physical control over his &e 625 Ill. Comp. Stat. 5/11-501(a)
(providing that “[a] person shatiot drive or be in actual physiazontrol of any vehicle within
this State while ... under the influence of alcBhoAny testimony atbdds with this basic
premise is not admissible.

Similarly, statement (b) is barred bleck, but in part only. Ects relating to Pierce’s
intoxicated state—slurred speealstrong odor of alcohol—aretiimsic to his conviction for
driving under the influence @icohol and thus cannot bdacked without implying the
invalidity of the conviction. However, whethBrerce was irate and resisted being handcuffed
are matters that go to the heart of Pierseis and may be litigated without transgresditegk.

See Gilbert v. Cook, 512 F.3d 899, 901 (7th Cir. 2008 (blic officials who use force
reasonably necessary to subdue an aggreare not liable on the merits; ldiether the force
was reasonable is a question that nayitigated without transgressiiteck or Edwards) (citing
VanGilder, 435 F.3d at 692) (emphasis in original).

Statements (c), (e) and (f) do not contcatiie DUI and driving on a suspended license
convictions. Each of these statements invofaetial details regardintipe interaction between
the parties that Pierce can dispatérial without running afoul dfleck.

Finally, the court finds thadtatement (d) is barred Ibleck. Pierce cannot contest the
Defendants’ discovery that Hisense had been revoked withauiplying the invalidity of his

conviction for driving ora suspended license.
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In sum, the court finds that statements 1, 2, 3 and (d) are barkgthy Statements (a)
and (b) are partially barred Ibjeck, as explained above. Statemg(als (e), and (f) are not at
odds withHeck.

BecauseHeck does not operate as a complete baaich of the statements proffered by
Defendants in this motiom limine, the court turns to the sewary question of whether the
doctrine of collateral egppel otherwise functions to bar the\guing portions of statements (a)
and (b) and all of statements (c), (e), &d The court finds that it does not.

“In lllinois, a litigant is estopped from rargy an issue in a collateral proceeding when the
following four factors are met: ‘(dhe party against whom the estoppel is asserted was a party to
the prior adjudication, (Zhe issues which form the basistibé estoppel were aally litigated
and decided on the merits in the prior suit, (&) rdsolution of the particular issue was necessary
to the court's judgments, and (4) those issuelargical to issues rasl in the subsequent
suit.”” Wellsv. Coker, 707 F.3d 756, 761 (7th Cir. 2013) (citations omittddhnson v. Reiter,

No. 14 C 1522, 2015 WL 6674531, at *6 (N.D. Ill. Oct. 30, 2018gither party in this case
contests the first factor, but they disagree whethe other three factors have been satisfied.
The court need not look to each of these thre®fa, however, becausastclear that factor
three has not been satisfied. For stipulated &dfse plea hearing to have preclusive effect in
these 8§ 1983 proceedings, “it is absolutely necgdbat there shall have been a finding of a
specific fact in the former judgment or record tisamnaterial and controlling in that case and
also material and controlling the pending case. It must alsanclusively appear that the
matter of fact was so in issue that it was seagly determined....If there is any uncertainty on

the point that more than one distinct issue of imprresented to the cduhe estoppel will not be
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applied, for the reason that theuct may have decided upon onelwé other issues of fact.”
Kessinger v. Grefco, Inc., 672 N.E.2d 1149, 1156 (lll. 199@)juotation marks and citations
omitted).

Applying these standards to the faotshis case, the court finds thettements (c), (e),
and (f), as well as those portionssttements (a) and (b) not barredHsgk, were not necessary
to the state court convictionsagst Pierce. At the state cotearing, Pierce stipulated to a
number of facts, including th#te Defendants observed Piercartung” his vehicle, discovered
that Pierce’s licensead been revoked, and observed Biatce smelled of alcohol, had blood
shot eyes, and was mumbling. These facts—raiteldl by the court’s clarification above that
Pierce may argue he was not “curbing” his ethprovided he refrains from arguing facts
suggesting that he was not in conwbhis vehicle (within the meaning 625 Ill. Comp. Stat.
5/11-501(a))—were sufficient to sustain the guilpyea of DUI and driving on a suspended
license. Whether or not Pierce “curbed” his vehml instead performesbme other action with
his car demonstrating control thfe vehicle; whether or notd?ce was emotionally volatile;
whether or not Pierce refused to hand aasumentation and instead rolled up his window;
whether or not Pierce refused to exit his cad whether or not Pierce refused field sobriety
tests and breathalyzer tests at@aéstions to be determinedtaal. None of these facts was
necessary and essential to treestourt convictions for DUI ardtiving on a suspnded license.

Accordingly, collateral estoppel does not Parce’s discussion dfiese facts at tridl.

% In Wells, the Seventh Circuit also examined how lllmoburts—apart from an express invocation of a

preclusive doctrine—treat facts that underlie a guilga in a subsequent proceeding. Upon surveying

the existing lllinois case law, the court determined that “lllinois law does not have a consistent, general

practice—aside from the traditional doctrines of preclusion—that is applicable to these circumstances.”

Wells, 707 F.3d at 763see also Country Mut. Ins. Co. v. Duncan, 794 F.2d 1211, 1215 (7th Cit986)

(“A guilty plea, like any other admission, is not neceissaonclusive as to the facts underlying the plea
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Finally, the Defendants geest the provision of @ilbert instruction to the jury in the
event Pierce does not abidelgck and the court’s rulings in these motiondimine. See
Gilbert v. Cook, 512 F.3d 899 (7th Cir. 2008). The coudeawrres its ruling on this matter until
such time as the issue presents itself. However, in the Bierne disputes his state court
convictions or their essentifactual underpinnings duringiaf, the court will consider
implementingHeck “through instructiondo the jury at the start afial, as necessary during the
evidence, and at the closf the evidence’ informing the jutyat the essential facts underlying
Pierce’s DUI and driving on a suspendeeitise convictions may not be conteste@mphill v.
Hopkins, Nos. 08 C 157, 08 C 902, 2011 WL 6155967, 4t(N.D. Ill., Dec. 12, 2011) (quoting
Gilbert, 512 F.3d at 902)). At such time as this esauses, the Defendants shall raise it with the
court outside the presence of the jury.

In sum, the Defendants’ motionlimine No. 10 is granted in part and denied in part as
set forth above.

N. Defendants’ Motionin Limine No. 11

The Defendants’ eleventh motiamlimine seeks to bar Pierce from offering evidence of
any kind regarding prior disciplinangcords or civilian complaintsf either of the Defendants or
other non-defendant police personmeiolved in this incident.The Defendants maintain that
any such evidence is “propensity” evidence ainduld be barred as irrelevant and unduly
prejudicial under Federal Rules of Evidence 488 403. Pierce assetist the Defendants’

motion fails to identify any specific evidence daadherefore overbroadnd further that under

but is subject to explanation by the declaranBgrnesv. Croston, 247 N.E.2d 1, 3 (Ill. 1969)[A]
guilty plea is admissible in a subsequent civil@attgainst defendant ... sebj to explanation and
contradictions and may be receivegighed, and considered by theyjin connection with all of the
other evidence in the case.”).
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Rule 404(b)(2), evidence of past conduct maydbaissible for other purposes than to show
propensity, including motivegpportunity, and intentSee Strong v. Clark, No. 89 C 1483, 1990
WL 70421, at *3 (N.D. IIl., May 4, 1990).

The Defendants do not state with any sfpgty which complaints, lawsuits, or
disciplinary histories they are seed to bar. Indeed, they ditbt concretely identify a single
past event, or the officer to whom it is relevaRbr that reason, th@grt denies the motion as
overbroad and premature. The court finds thatadmissibility of any particular complaint
register or any disciplinary record depends, agnother things, on the nature of the prior act,
when it occurred, and whetheshares any similarity to the events of this ce3, e.g., Okai v.
Verfuth, 275 F.3d 606, 610 (7th Cir. 2001). In theatce of more specific information, the
court will not bar an entire categoof evidence at this juncturéonzalez v. Olson, No. 11 C
8356, 2015 WL 3671641, at *26 (N.D. Ill. June 12, 201Bhe parties arFee to raise this
matter at a later point by motion or during thel toiatside the hearing of the jury. This motion

inlimineis denied.

[l.  CONCLUSION
The parties’ motiong limine are granted or denied, in wieabr in part, consistent with

this Memorandum Opinion and Order.

Date: October 11, 2016 /sl

Jban B. Gottschall
UnitedState<District Judge
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