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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CENTRAL STATES, SOUTHEAST AND )
SOUTHWEST AREAS PENSION FUND; )
and ARTHUR H. BUNTE, JR., as Trustee, )
) No. 13 C 6896

Plaintiffs, )

) Judge John J. Tharp, Jr.
V. )
)
ALLEGA CONCRETECORPORATION, )
)
Defendant. )

Memorandum Opinion and Order

In this case, a pension fund and one oftitsstees seek a declaratory judgment and
injunction to bar an arbitration initiated blye defendant employer concerning the employer’s
withdrawal liability to the pension fund. The gist of the dispute is whether the defendant initiated
the arbitration within the statutily prescribed period, and tliefendant has moved to dismiss
the complaint on a variety of grods The plaintiffs, in turn, h& raised by motion a threshold
issue that must be addressed before the Conraddress the merits of the motion to dismiss,
namely, whether the timeliness tife employer’s initiation of the arbitration proceeding is a
guestion that should be determined by the arbitratdhis Court. Agreeing with the plaintiffs
that this is a question for the Court under cdhirg Seventh Circuit authority, the Court grants
the plaintiffs motion to stay the arbitrationnoing the Court’s rulingn the timeliness issue.

Background

Plaintiff Central States, Scwtast and Southwest Areas Rend-und (“the Plan”) is a

multiemployer pension plan (meaning that a number of different employers contribute to the plan

on behalf of their employeesee29 U.S.C. § 1301(a)(3)). Plaintifunte is a trustee of the Plan
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and he and his fellow truests are the “plan sponsor” of Central States. 29 U.S.C.
8 1301(a)(10)(A). For a period betweenpagximately 2004 and 2008, Allega Concrete
Corporation, the defendant in this case, wapiired to contribute tahe Plan by virtue of
collective bargaining agreements governing eamsters local comprising some of Allega’s
employees. In 2012, pursuant the requirements of théMultiemployer Pension Plan
Amendments Act of 1980 (“MPPAA”), the Plantdemined that as of December 6, 2009, Allega
had effected a “complete withdrawal” from thEcumstances requiring it to contribute to the
Plan. Pursuant to 29 U.S.C. § 1381(b), the Plaerdened that Allegdad incurred withdrawal
liability in the amount of $371,570.83The Plan sent notice of thisthdrawal liability to Allega

on or about November 8, 2012.

Under the MPPAA, an employer has 90 dayter receipt of notice of a withdrawal
liability assessment to requestview of that assessment. BBS.C. § 1399(b)(2)(A). If there
remains a dispute about the assessment of witladiteakility after the90-day review period, the
employer may “initiate” arbitt@on of the dispute within &0-day period beginning 120 days
after the date that the employer requestediew of the withdrawal liability. 29 U.S.C.

§ 1401(a)(1). If the employer fails to timely inigaarbitration, the assessment becomes due and
owing and the plan sponsor méying an action in a state or federal court to collect the

assessment. 29 U.S.C. § 1401(b).

! The MPPAA provides that when an employéthdraws from a multiemployer plan, it
must pay “withdrawal liability”in an amount roughly equal to its proportionate share of the
plan’s unfunded vested benefits, which is thiéedence between the present value of a pension
plan’s assets and the present value of the benefits it will be obligated to pay in theSesdee.
U.S.C. 88 1381-82, 139Lonnolly v. Pension Benefit Guaranty Corg75 U.S. 211, 217
(1986).

2 More completely, the employés required to initiate arbition within a 60-day period
after the earlieof 120 days after the request for reviaw,the date of the response to such
request. In this case, the earlier date is 120 dégs the request for review; Allega complains
that the Plan never respondedts request for review.
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On January 17, 2013, within the permitted 99-gariod after notice of the withdrawal
liability, Allega requested review of the withdralMiability assessment. In addition to setting
out grounds for the requested resmleration, Allega statedah“depending on the outcome of
the request for reconsideration,istthe intention athis juncture for te employer to demand
arbitration under 29 U.S.C. 88 1461 sedq. Ex. B, Def.’s Mem., Dkt. 16-1. Over the next six
months, Allega also sent sevesquired withdrawal liability ppgress payments to the Plan via
overnight express malleach of these mailings included a aoledter that reiterated Allega’s
“intention . . . to demand arbitration” in the evémat its request for review was denied. Ex. C,
Def.’s Mem., Dkt. 16-1.

Based on the date of its request for review, Allega had 180 days, until July 16, 2013, to
initiate an arbitration to resolve itlispute concerning widrawal liability? On July 9, 2013,
Allega sent a letter to the Platating, in part, that “[n]o infonation [in response to Allega’s
request for review] was forthcoming frotthe Fund, thus necessitating this demand for
arbitration.” Ex. D, Def.’s Mem., Dkt. 16-1.%ut three weeks later, on July 29, 2013, Allega
submitted its claim to the American Arbitratidssociation (“AAA”). Ex. B, Pl.’s Reply, Dkt.
27-2; Ex. H, Def.’s Mem., Dkt. 16-1. The Plan, in turn, notified the AAA on August 13, 2013,
that it “disputes the AAA’s jurisdiction of this casleie to the fact that Allega Concrete did not
timely initiate arbitration.” Ex. A, Pl’s Rep| Dkt. 27-1. Notwithstading its objection to the
AAA’s “jurisdiction,” the Plan participated in eonference call with the bitrator and Allega’s

counsel on September 23, during which it objectetieaarbitrator’s adjdication of the question

® Employers who have been assessed withalréimbility are requied to make periodic
progress payments until the dispute ovéhdrawal liability has been resolveS8ee29 U.S.C.
§ 1401(d).

* Calculated as follows: Datsf request (January 17, 2018120 days after request + 60-
day arbitration window = mamum of 180 days after January 17, 2013, or July 16, 2013. Allega
erroneously calculatesighdate as July 17, 2013.
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of whether Allega had timely indted the arbitration. The Plarethfiled its comfaint in this
Court for declaratory judgmenmind to enjoin arbitratiowith the AAA on September 25, 2013,
and two days later, on September 27, 2013, filed the AAA a motion to stay the arbitration.
Ex. B, Pl.’s Reply, Dkt. 27-2.

Under the MPPAA, the Pension Beneftuaranty Corporation (“PBGC”) has the
authority to promulgate implementing regigas. 29 U.S.C. 88 1395, 1399(c)(7). Allega
maintains that its July 9, 2013ybitration demand was a timeigitiation of arbitration and
complied fully with the PBGC implementing regudetts. The arbitration aeand was sent to the
Plan before the 60-day window closed and the PB@ES require that the notice of arbitration
be sent only to the opposing party, not te Hrbitrator or anyther person or entitySee29
C.F.R. 8 4221.3(c). The PBGC rules impose somgddequirements as to the contents of the
notice of arbitration-see29 C.F.R. § 4221.3(d)—but the Plan do®t argue thahe notice was
deficient in that regard.Since it is undisputed that theaRlreceived the July 9 demand for
arbitration before the 60-day arbitrationtiaiion window closed on July 16, Allega maintains
that it timely initiated arbitratin and that the Plan is therefore required to arbitrate the issues
pertaining to Allega’s purported withdrawal libly. Acceptance of Allega’s argument would
require the granting of its motion to dismiss the complaint.

The Plan grounds its argument that Allegaefito initiate the arbitration before the
deadline imposed by the MPPAA on a provisiontttd PBGC implementing regulations that
allows a plan to adopt alternative rulesthose promulgated by the PBGC itself. The PBGC

regulations specificallyprovide that “an arbifition may be conducted iaccordance with an

> Allega did fail to include as an attachmém Plan’s assessment of withdrawal liability,
as required by 8§ 4221(d), but Allega rectifilnéit omission by resending the notice on July 10
with that document.



alternative arbitration procedure approvedtiny PBGC.” 29 C.F.R. § 4221.14(a). In 1986, the
PBGC approved the AAA’s arbitration ruleSee51 Fed Reg. 22,585 (June 20, 1986gntral
States, Southeast & Southwest#@s Pension Fund v. Dite|l®74 F.2d 887, 892 (7th Cir. 1992)
(“Central States has adopted the AAA addion rules which, psuant to 29 C.F.R.

§ 2641.13(c), have been approved by the PBGC.").

The AAA rules provide, among other things, that“initiate” an abitration, the party
demanding arbitration must fikt any Regional Office of the AAAvo copies of the arbitration
demand (along with a required administrative fdey. F, Def.’'s Mem., Dkt. 16-1. Section
6(b)(1) of the Plan expressiyglopts the AAA arbitration rules:

Manner of Initiation: Arbitration isinitiated by written notice to the
Chicago Regional Office of the American Arbitration Association
(“AAA”) with copies to the Fund (oif initiated by the Fund to the
Employer) and the bargaining represdénea (if any) of the affected
employees of the Employer. Suclbigration will be conducted, except
as otherwise provided in these rules, in accordance with the
“Multiemployer Pension Plan Arbation Rules” (the “AAA Rules”)
administered by the AAA. The initiallihg fee is to be paid by the party
initiating the arbitration proceeding. Bitration is timely initiated if

received by the AAA along with thmitial filing fee within the time
period prescribed by ERISA Section 4221(a)(1).

Ex. G 8§ 6(b)(1), Def.’s Mem., Dkt. 16-1. Allegid not provide notice ats arbitration demand

to the AAA until July 29, 2013, almost two weelfter the close of the 60-day arbitration
initiation window provided by 8 1404j(1). Accordingly, the Plamargues, Allega failed to

timely initiate the arbitration. Imaintains, therefore, thatllaga should be enjoined from
proceeding with its arbitrain proceeding against the Plan.

The Threshold Issue of the Arbitrability
of the Timeliness of Allega’s Initiation of Arbitration

Before the Court can address the questiowloéther Allega’s diitration request was

timely, the Court must determine whether the issuhe timeliness of the arbitration initiation



is an issue for the Court or an arbitrator to de€idsually, when this question arises, it is in the
context of an arbitration agreemt between the parties, andtlvat context, the Supreme Court
has said clearly that, absent a contrary niibm clearly expresseih the agreement, the
timeliness of arbitration is a question for the arbitratmwsam v. Dean Witter Reynolds, Inc.
537 U.S. 79, 85 (2002) (holdingahquestion of whether NASD limitations rules barred private
arbitration “is a matter presumptively for the igndtor, not for the judge”). That is because, the
Court concluded, the parties to private arbitratagreements would likely expect that their
agreement to arbitrate would encompass proceduredtions that grow out of the dispute and
bear on its final disposition of the issie. at 84.

But here, the arbitration requirement desiveot from a private agreement between the
parties but from statuteThe MPPAA requires arbitrationnly of a dispute “concerning a
determination made under sections 1381 through 189%ie Act. 29 US.C. § 1401(a)(3)(A).
Those are the withdrawal liability provisiom&id do not include the gvisions regarding the
timing of arbitration initiation, with are set forth in section 140Thus, in the present context,
there is no basis to infer amgreement between ehparties to submituestions about the
timeliness of the initiation of arbitration to arbdrator: the statute requiring arbitration excludes

the arbitration initiation provisionsdm the scope of arbitrable issues.

® Allega raises a second tet®ld question regarding the Plan’s standing to assert the
claims set forth in the complaint. Allega centls that ERISA’s remedial provisions permit only
plan participants, beneficiaries, and fiduciariebriag suit to enforce the statute’s requirements.
But the Seventh Circuit has squarely held that a multiemployer pensiors pldiduciary under
ERISA—see Line Constr. Benefit Fund v. Allied Elec. Contractors, 581 F.3d 576, 579 (7th
Cir. 2010)—so Allega’s standing argument gagowhere. The argument would accomplish
nothing even if it had merit, ste Allega does not (and cannotypmlite that Plaintiff Bunte, a
trustee of the Plan, is an ERISA fiduciary. WHestthe Plan has standing or not, Bunte does and
the suit may therefore go forward regardless.

" The arbitration provisions in the Plan mirthose of the statute, referring only matters
of withdrawal liability to arbitrationSeeEx. G § 6, Pl.’'s Mem., Dkt. 16-1.
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Consistent with the MPPAA’s limitation onehscope of required withdrawal liability
arbitration, the Seventh Circuind other courts have expressigld that the question of the
timeliness of the initiation of ithdrawal liability arbitration undethe MPPAA is for courts, not
arbitrators, to decidé&See, e.g.Robbins v. Chipman Trucking, In&66 F.2d 899, 902 (7th Cir.
1988); Doherty v. Teamsters Pensidnust Fund of Phila. & Vicinity1l6 F.3d 1386, 1391 n.4
(3d Cir. 1994)Pension Plan for Pension Trust Fund foperating Eng’rs v. Weldway Constr.,
Inc., 920 F. Supp. 2d 1034, 1045 (N.D. Cal. 2013%. of the Laborers’ Local 310 Pension
Fund v. Able Contracting Grp., IndNo. 06CV1925, 2006 WL 3023034t *5 (N.D. Ohio Oct.
23, 2006). In so holding, the @mth Circuit explained,

if the question of whether arbitratiovas waived remained a question for
the arbitrator, the time limits in trstatute would be toothless; employers
could ignore the 120-dayagtitory limit for initiatng arbitration and then
move to dismiss the pension fundigbsequent collection suit, claiming
that the matter had to return to the arbitrator for a determination of
whether the failure to file constited a waiver. Our decision [committing

the question of the timeliness of the initiation of the arbitration] allows
the statutory time limit to retain its bite.

Chipman Trucking, In¢866 F.2d at 902.

Although Allega citesHowsamin its opening brief in support of its motion to dismiss and
appears to assert there that guestion of the timeliness of itsitiation of arbitration should be
determined by the arbitrator (Pl.’s Mem. 13, Di4), in its reply brief iexpressly concedes that
“the issue of whether an emplaoy®llowed the controlling ‘initiatio of arbitration’ rule is for
Article lIl courts to resolve, rather than exmerted withdraw [sic] liability arbitrators.” Pl.’s
Reply 9, Dkt. 20. Consistent withat concession, Algga opposes the plaifis’ motion to stay
the arbitration proceeding pending that determamatinly on the ground that the plaintiffs have
effectively waived their right tgeek a judicial determination tfe timeliness of the arbitration

notice by participating in the arbitration.



That argument has no merit. While it is trtieat a party that submits an issue to
arbitration may be deemed to have waived the tiglat judicial adjudication of that issue, there
is no waiver of the right to litigate an issuecwurt when a party expr&lg objects to arbitration
and participates only to the degnmeecessary to ptect its rightsAGCO Corp. v. Anglin216
F.3d 589, 593 (7th Cir. 2000) (If “a party clearlgdaexplicitly reserveshe right to object to
arbitrability, his participation in the arbgfion does not preclude him from challenging the
arbitrator’s authority in court.”)And here, it appearhat the plaintiffs di everything in their
power to object to the arbitration. As theytalein their reply brief, they objected to the
arbitration by letter tothe AAA on August 13, 2013; thegpbjected to the arbitrator's
adjudication of the timeliness issue in a coafee call with the arbitrator on September 23,
2013; they filed a motion in thekatration seeking to stay thehbatration so that the timeliness
issue could be adjudicated in court; and—Ilast but certainlyeast+-the plaintiffs filed a law
suit in this court seeking to enjoin the arbitratatogether (and in which they filed the instant
motion to stay the arbitration proceedings pending adjudication of the timeliness issue by the
court). In light of these actions, Allega’s efftotcharacterize the plaintiffs as playing a “heads |
win, tails you lose” game of deception regardingrtiilingness to arbitrate flirts with the outer
boundaries of permissibly zealoadvocacy. The plaintiffs wengot required to stand by while
Allega proceeded with an arlation against them in absentia; they were entitled to, and did,
participate in the arbitration uadprotest and while actively seeking to stop the arbitration from
proceeding. Nothing more could have been expected from them.

ok K K
For the reasons set forth above, the Capents the plaintiffs’ “Motion for Order

Enjoining Defendant from Arbitrating Its Claim,” udh despite its title, seeks only to bar further



proceedings in the arbitration until the Cours leddressed the question of the timeliness of
Allega’s initiation of the arltration. Further proceedings oretlarbitration claim submitted by
Allega to the AAA on or about Ju29, 2013, concerning Allega’s ported withdrawal liability

owed to the Plan, are hereby stapedding further order of this Court.

Date: January 9, 2014 Enter: %ﬂﬂz Z”

ohnJ. Tharp,Jr &c/
nitedStateDistrict Judge




