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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FRIEDA ZEIDEL and CARLA SERRANO, )
individually and on behalf of a class of )
similarly situated individuals )
) Case No. 13-cv-6989

Plaintiffs, )

) Judge Robert M. Dow, Jr.
v. )
)
A&M (2015) LLC, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Before the Court are Plaintiff Carla Smmo’s motion for class certification [99],
Defendant A&M (2015) LLC’s second motion formamary judgment [93], Rintiffs’ motion to
file a sur-reply in opposition tthe motion for summary judgmefi24], and Defendant’s motion
to file sur-sur-reply in furthesupport of the motion for summyajudgment [127]. For the
reasons set forth below, Plaintiffs motion for sdacertification [99] igranted and Plaintiffs’
motion to file a sur-reply [124] igranted. Defendant’'s motion fibe a sur-sur-reply [127] is
granted and the motion for summary judgment [93}asied. This case is set for further status
on April 19, 2017, at 9:30 a.m. to discuss pre-s@eduling and the possibility of settlement.

l. Background

Defendant A&M (2015) LLC (formally known a¥M LLC USA) operates the retalil
clothing store, MANDEE. MANDEE stores are located predominately on the East Coast, but

one store is located in Norridgilinois. In May 2013, Plainti Frieda Zeidel was shopping at

! The Court takes the relevant facts from the partLocal Rule 56.1 statements [96; 111] and their
responses to each other’'s Rule 56.1 statements [111; TB8]Court construes the facts in the light most
favorable to the nonmoving party—here, Plaintiffs.
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the Norridge MANDEE store when she providedades associate with her cell phone number.
On June 5, 2013, Plaintiff Zeidel received the following text message on her phone:

Welcome to VIP status! Your gift: 20%FF ur purch. Exclusive offers 2 come.
Cannot combine RC 427 Expires in 30 days. www.Mandee.com Rply STOP to stop.

Plaintiff Carla Serrano also visited the samANDEE store, gave her cell phone number to an
in-store sales associataydareceived this same text message on December 31, 2013. Both
Plaintiffs contend that they did nobnsent to receive this text message.

Between May 2013 and March 2014, Defendant contracted with Mozeo, LLC to send
marketing text messages to MANDEE customers. Mozeo operates an Internet accessible
platform that enables users,dilDefendant, to create and send #snar text messages to their
customers. The only people who received tagssages from Defendant through Mozeo were
those whose information was stored in Defendant's Customer Maintenance database. The
information in the database is voluntarily cotkst from consumers, whezan input their contact
information on the MANDEE website or provide this information to sales associates when
shopping at a MANDEE store. Customers can also send a text message to Mozeo with the name
“MANDEE” or “A&M” to be added to this debase. No phone numbers in Defendant’s
database were “provided,grated, or created by Mozepany fashion.” [111, T 15.]

The Mozeo platform allows users to creat®l update a contacts isthich can be input
manually or imported from a data file like a spisheet. Messages are sent through a shared
SMS shortcode, which is a code used by text-ngesaggregators to send or receive messages.
Some messages sent through Mozeo require a steftiprocess. The user must select the
recipients of the message, input the message content, determine when the message should be
sent, and finalize it before Mozeo (or its text message aggregator) interacts with the wireless

carrier and sends the message to the custerphone numbers using the SMS shortcode.



Other messages can be sent to customers “automatically.” [120, § 4.] The “welcome”
text messages that Plaintiffs received fall into this category, and were “automatically sent * * *
as a result of the customer providing their dalltelephone number toMandee’s sale associate
in-store at the pot of sale.” Id. Specifically, a phone numbes entered into Defendant’s
electronic cash register with a ‘Mile Opt-In” data entry field.Id. 8 The parties dispute
whether this field defaults ttyes” or “unknown,” the latter ofvhich would require the sales
associate to select “yes” or “no” from aogrdown menu. Once the contact information is
entered into the register, it is “automatically uploaded into Defendant’s Customer Maintenance
database” and then “automatically og@tled into Mozeo’'slatabase.” Id. 9, 10. “Mozeo
immediately thereafter automatilyasen[ds] a ‘welcome’ messagde the telephone numberld.
1 10. These messages were dsBnthe Mozeo platform every day from June 1, 2013 through
February 28, 2014ld. Between October 17, 2013 and February 28, 2014, at least 79,404 unique
phone numbers were sent Defendant’s “welebmessages using shortcode 24587. [99, at 15.]

One more aspect of the Mozeo platform reegiidescription. The platform has a “Text-
to-Win” feature that “randomly chooses talephone number from a list of numbers and
immediately sends a text message notification to the randomly chosen number.” [120, § 16
(punctuation altered).] Accomlj to Plaintiffs, this feature opmdes by determining the total
number of phone numbers in amd list, runs a program thgenerates a random number
between 1 and total number of stored phonenbers, and then dials the phone number

corresponding to the randomly generated nurhber.

2 Defendant disputes Plaintiffs’ “characterization” of the Text-to-Win feature as “premised entirely on
supposition” [120, at 6]. Local Rule 56.1 reasira party who disagrees with an opposing party’s
statement of fact to provide “specific referencethaffidavits, parts of the record, and other supporting
materials” to support the basis foishlisagreement. Defendant's R&&.1 response fails to do so, but

its brief attaches a declaration from a Mozeoceffidisputing Plaintiff's description. [120-1.]
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Plaintiffs contend that Defendant’s conduailates the Telephone Consumer Protection
Act, 47 U.S.C. § 227et seq.(“TCPA”). They argue that Oendant maintained a “policy and
practice of gathering telephomaumbers, obtaining oral condeto send text messages, and
actually sending the text messages” through theddlatform. [99, at2.] Plaintiff Serrano
moves to certify a class action involving cemtaecipients of Defendd’'s text messages for
alleged TCPA violations [99]. Defeant moves for summary judgment [93].

Il. Legal Standard

A. Federal Rule of Civil Procedure 23

To be certified as a class action, a proposasisanust satisfy the requirements of Federal
Rule of Civil Procedure 23(a) and one of tteee alternative requirements in Rule 23(b).
Messner v. Northshore Univ. HealthSystes69 F.3d 802, 811 (7th CiR012). Rule 23(a)
provides that a named party mayesan behalf of individuals who ersimilarly situated if: (1)
the class is so numerous that joinder dif putative class members is impracticable
(“numerosity”); (2) there arequestions of law or fact comon to the putative class
(“commonality”); (3) the claims or defenses thie named party are typical of the claims or
defenses of the putative class members (“tygicadiand (4) the named party will fairly and
adequately protect the intereststioé class (“adequacy”). Fed. Riv. P. 23(a). “[A] proposed
class must always meet the Rule 23(a) requiremeMsssner 669 F.3d at 811. “Because Rule
23(a) provides a gate-keeping function for alkslactions, ordinarily werould begin there and
only turn our attentin to Rule 23(b) after wevere certain that all dRule 23(a)’s requirements
had been met.’Bell v. PNC Bank, Nat. Ass’800 F.3d 360, 374 (7th Cir. 2015).

When certification is sought under Rule 23(b)@&s it is here, thproponent of the class
must also show that: (1) questions of lawamtfcommon to the members of the proposed class

predominate over questions affecting only indual class members (“predominance”); and (2) a
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class action is superior to othavailable methods of resolvirtge controversy (“superiority”).
Messney 669 F.3d at 811 Moreover, the class must alsteet Rule 23’s “implicit requirement
of ‘ascertainability,” meaning that the class‘defined clearly and badeon objective criteria.”
Mullins v. Direct Digital, LLG 795 F.3d 654, 659 (7th Cir. 2015).

Plaintiff bears the burden of proving thakesis entitled to class certificatiorMessner
669 F.3d at 811. Although class ttigzation proceedings are not thess rehearkéor the trial
on the merits,”id., the Court does not presume that alllypéeaded allegations are true for
purposes of deciding theertification qustion. See&Szabo v. Bridgeport Machdnc., 249 F.3d
672, 676—77 (7th Cir. 2001). Rather, before the Callotvs a case to peeed as a class action,
it “should make whatever factual and legaquiries are necessary under Rule 28 at 676.
“A party seeking class certification must affatively demonstrate [her] compliance with the
Rule—that is, [s]he must be prepared to prove that theiia &aet sufficiently numerous parties,
common questions of law or fact, etcWal-Mart Stores v. Duke$64 U.S. 338, 350 (2011)
(emphasis in original). But the showing need bet“to a degree of absolute certainty. It is
sufficient if each disputed requirement hasei proven by a preponderance of evidence.”
Messney 669 F.3d at 811. The Cowekercises broad discretion determining whether class
certification is appropriate givendtparticular fac of the case SeeKeele v. Wexlerl49 F.3d
589, 592 (7th Cir. 1998).

B. Federal Rule of Civil Procedure 56

Summary judgment is proper ete “the movant shows thttere is no genuine dispute
as to any material fact and thewant is entitled to judgment asratter of law.” Fed. R. Civ. P.
56(a). To establish that a maa fact is undispuie, the movant “mustupport the assertion by

* * * citing to particular parts of materialin the record, includg depositions, documents,



electronically stored informatn, affidavits or declarations, stipulations * * * admissions,
interrogatory answers, or other materials.”dFR. Civ. P. 56(c)(1). In determining whether
summary judgment is appropriatee Court should construe alidts and reasonable inferences
in the light most favorable tthe non-moving party. Seearter v. City of Milwaukee743 F.3d
540, 543 (7th Cir. 2014). Rule 56(a) “mandates¢htry of summary judgment, after adequate
time for discovery and upon motion, against anyypatto fails to make a showing sufficient to
establish the existence of an element essential to that party’s case, and on which that party would
bear the burden of proof at trial.Celotex Corp. v. Catrett477 U.S. 317, 322 (1986). Put
another way, the moving party may meet its burghepointing out to the cotithat “there is an
absence of evidence to suppibit nonmoving party’s caseld. at 325.

To avoid summary judgment, the opposing party then must go beyond the pleadings and
“set forth specific facts showing th#tiere is a genuine issue for trialAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 250 (1986) (erhal quotation marks and citation omitted). For this
reason, the Seventh Circuit has called summadgment the “put up or shut up” moment in a
lawsuit—"when a party must show what evidencéds that would convince a trier of fact to
accept its version of events.” Sk#hnson v. Cambridge Indus., In825 F.3d 892, 901 (7th Cir.
2003) (citation omitted). The “merexistence of a scintilla afvidence in support of the
[nonmovant’s] position will be insufficient; there must be evidence on which the jury could
reasonably find for the [nonmovant]&nderson477 U.S. at 252.

lll.  Analysis

The TCPA prohibits the makingf “any call (other than a #& * * made with the prior
express consent of the called party) using amypmatic telephone dialing system * * * to any
*** cellular telephone service.”47 U.S.C. § 227(b)(1)(A)(iii). The TCPA applies equally to

text messages. S&zmpbell-Ewald Co. v. Gomez36 S. Ct. 663, 6672016). The statute
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defines an “automatic telephone dialing systemATDS as “equipment which has the capacity
(A) to store or produce telephom&imbers to be called, usimgrandom or spuential number
generator; and (B) tdial such numbers.’ld. § 227(a)(1). While use @n ATDS is an element
of a plaintiff's prima facie case, consent isadfirmative defense for wbh a defendant bears the
burden of proof. Thrasher-Lyon v. Ill. Farmers Ins. G861 F. Supp. 2d 898, 905 (N.D. Il
2012) (collecting cases). Both concepts planeaole in Plaintiff Serrano’s motion for class
certification—the issue to which the Court turns first.

A. Class Certification

Plaintiff Serrano, but not Plaiff Zeidel, seeks to certify &ule 23(b)(3) class with the
following definition:

All persons in the United States and its Territories who were sent the text
message:

Welcome to VIP status! Your fifi 20% OFF ur purch. Exclusive
offers 2 come. Cannot combine RC 427 Expires in 30 days.
www.Mandee.com Rply STOP to stop

or

Welcome to VIP status! Your ftfi 20% OFF ur purch. Exclusive
offers 2 come. Cannot combine RC 2028 Expires in 30 days.
www.Mandee.com Rply STOP to stop

or

Welcome to VIP status! UR Gift 20% OFF!! Xclusive offers 2
come! Rstr Apply. Valid 30 Days. RC 2028 http://on.fb.me/1tB17h
Rply STOP to stop

on their cellular telephones fromettshortcode 24587 after October 16, 2013
without providing prior express writbeconsent to receive such messages.

[99, at 9.] With this definibn, Plaintiff's intends to exclfrom the class those people who
received these text messages after submitting their contact information on MANDEE’s website,

those who sent a text message with Defendasti@rtcode requesting to receive these text



messages to Mozeo, and in-store customers whaeotetsin writing to receive text messages.

Id. at 14-15. She picked the October 16, 2013 startltause that is the effective date of a
Federal Communications Commission (“FCC”) regolatinat defines “prior express consent” to
meanwritten consent. Seln re Rules & Regulabns Implementing the Tél.onsumer Prot. Act

of 1991 27 F.C.C. Red. 1830, 1831, 157 (Feb. 15 2012); 47 C.F.R. § 64.1200(f)(8) (“The term
prior express written consent means an agreement, in writing, bearing the signature of the person
called that clearly authorizes the seller to deliver or cause to be delivered to the person called
advertisements or telemarketing messagegyusmautomatic telephone dialing systemvVgn

Patten v. Vertical Fitness Grp., LL.@Q2 F. Supp. 3d 1069, 1073 (S.D. Cal. 2014). Before that,
there was no clear mandate from the FCC that consent be Written.

Defendant responds to Plaintiff's class ceséfion motion by indicating that it “is not
fundamentally opposed to certification of a clasglO5, at 3.] Indeed, with the exception of
ascertainability, Defendant does not dispute Blaintiff has met her burden on all of Rule 23’s
requirements. Defendant sent the “weledmrmessages to at |¢ag9,404 unique cell phone
numbers, satisfying numerosity. [99, at 1Byipe v. Harvard Banschares, In240 F.R.D. 383,

387 (N.D. lll. 2006) (“Genmally, where the membership of tipgoposed class is at least 40,
joinder is impracticable and the numerosigquirement is met.”). Regarding commonality,
Plaintiff contends that all putative class memlveese sent substantially the same message using
the same third-party text messaging service. [99, atCR]Design v. Beaty Const., In@009

WL 192481, at *4-5 (N.D. lll. Jark6, 2009) (holding that “uniforrand routine” transmission

of faxes was a common question under the TCPS&ommon questions include whether the

transmission of the “welcome” message®tiygh Mozeo constitutes an ATDS and whether the

? Plaintiff Zeidel is not included within Plaintiff &@&no’s proposed class since she received Defendant’s
text message in June 2013—before the FCC's writtasent rule took effect. [99, at 9 n.2.]
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text messages are an “advertisement” or “teld@ting” under the TCPA. Typicality is met
because—just like the absent class memb@isintiff Serrano gave her phone number to
MANDEE in-store personnel and received the stemeémessage aft€@ctober 16, 2013 through
the Mozeo platform using the same shortcod&ewise, her TCPA claim is indistinguishable
from the absent class members’ TCPA claims aleges the same statutory violation and seeks
the same statutory damageSE Design 2009 WL 192481, at *5. Because she has a sufficient
non-antagonistic interest in pursuing this claim and leemsel is sufficiently experienced,
gualified, and able to vigorously conduct thigyation [see 99-1, 19-22, 24], adequacy is
satisfied as wellRetired Chi. Police Ass’n v. City of Chr. F.3d 584, 598 (7th Cir. 1993).

The Rule 23(b)(3) requirements are also meéammon questions ¢dw and fact related
to Defendant’s alleged uniformpractice of sending substantially similar text messages to the
class members, its “policy of collecting thea€ member’s cellularleghone numbers orally,”
alleged use of an ATDS, and alleged laok written consent predominate over any
individualized issues. [99, 28-29]; seeg, Birchmeier v. Caribbean Cruise Line, In&802
F.R.D. 240, 253 (N.D. Ill. 2014). Moreover, asdaaction is superior tiens of thousands of
potential plaintiffs pursuing identical claims across the countryruhdesame federal statute for
a potential statutory recovery of $500 or “actualnetary loss,” whichever is greater. 47 U.S.C.
§ 227(b)(3)(B); se€hapman v. Wagener Equities, In2014 WL 540250, at *16 (N.D. Ill. Feb.
11, 2014). “Resolution ofhe issues on a classwide basather than thousands (or zero)
individual lawsuits is an effieint use of judicial resourcesGreen v. Serv. Master On Location
Servs. Corp.2009 WL 1810769, at *3 (N.D. Ill. Jurg2, 2009) (collectig TCPA cases).

That leaves only ascertainably. To show ascertainability, the class must be “defined

clearly and based on objective criteridMullins, 795 F.3d at 659. “There can be no class action



if the proposed class is amorphous or imprecidd.”(citation omitted). A vague definition is
problematic “because a court needs to be ahlgetatify who will receivenotice, who will share

in any recovery, and who will be bound by a judgmemd.’at 660. “To avoid vagueness, class
definitions generally need to identify a partemufroup, harmed duringarticular time frame,

in a particular locationin a particular way.” Id. Here, the putative class members can be
identified by whether they received any of theee text messages during the relevant date range
and can be excluded from tletass if they provided thephone number through Defendant’s
website, by texting the shortcode to Defendanby filling out a written consent form.

Nevertheless, Defendant proposes a few “modifications” to the class definition.
Defendant’s proposed class definition reads: “All persons in the United States and its Territories
who, after October 16, 2013, wegent on their cellutatelephone from the shortcode 24587, by
means of an Automatic Telephone Dialing Sys(&&iDS’), the text message” and then lists the
three text messages. [105, at 3his modification combines ¢hfirst and last paragraphs of
Plaintiff's class definition, @ds the phrase “by means of @&wtomatic Telephone Dialing
System (‘ATDS’),” and deletes the phrase “withqubviding prior expres written consent.”
Plaintiff does not contest the first modification, but challenges the latter two.

First, Defendant argues that referencing an ATDS in the class definition is necessary
because the use of an ATDS is an element of Plaintiff's prima facie case and “it would be
overreaching to define the puiati class to include persongho may have received from
[Defendant] texts sent usinghar means not proven to constitute an ATDS.” [105, at 3—4.]
Plaintiff argues that introducing an ATDS intcetblass definition would “first require a legal

determination by the Court on the merits of the class members’ claims regarding whether the
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messages were sent using an ATDS,” and thus it would be “improper” to inject this threshold
legal question into the deternaition of who is and is not paot the class. [121, at 5.]

Neither side is completely right. Courts adcelpss definitions that reference an ATDS,
and it is not obvious that doing sequiresa finding of liability befoe class members can be
identified. Seege.g, Mitchem v. Ill. Collection Serv., Inc271 F.R.D. 617, 618-19 (N.D. Il
2011) (rejecting an ascertainabilitypjection to a class definitidhat begins “All persons called
by [Defendant] using an automatic telephone dgabystem * * *”), That said, Defendant does
not justify why referencing an ATDS in the clagsfinition is warranted in this case. All of
Defendant’s “welcome” text messages were semtlusively” through the Mozeo platform.
[95, at 2; see also 96, {1 6 (“For thperiod from approximately May 28, 2013, until
approximately March 25, 2014, * * * [Defendardhly used Mozeo to send text messages to
[Defendant’'s] MANDEE customers.]) Either that platform is an ATDS or it is not. If the
platform is not an ATDS, then adding thigjugrement would mean ¢hproposed class has no
members because without an ATDS, “there can be no TCPA violatBloWw v. Bijora, Inc.
191 F. Supp. 3d 780, 785 (N.D. Ill. 2018j the platform is an ADS, then adding “by means of
an [ATDS]” to the class definiln does not eliminate a singlextanessage recipient from the
class. Said differently, the use of ATDS goesh merits of the class’s claim, not whether the
proposed class is “defined cleadynd based on objective criteriaMullins, 795 F.3d at 659.
Thus, Defendant’s proposal to add language relatir@TDS is not necessary to make the class
ascertainable.

Second, Defendant argues that inclusion of the phrase “without providing prior express
written consent” would result in ¢hcertification of a “fail-safe” cks. [105, at 4.] A “fail-safe”

class is one that is “defined tarms of success on the meritdMullins, 795 F.3d at 660. “[A]
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class member either wins or, biytue of losing, isdefined out of the cks and is therefore not
bound by the judgment.Messner 669 F.3d at 825. According to Defendant, defining the class
to include only people “who would prevail inetlabsence of [Defendant] coming forward with
evidence of consent” will allow those agaimdtom Defendant “could aeonstrate the requisite,
exculpatory consent” to opt-out of the clagsl pursue a separate suit against Defendant, which
makes this a fail-safe class. [105, at 4.]

Plaintiff responds that the express written consent language provides an “objective
criteria” and is an easy metric for identifying propéass members. [124&t 5-6.] Plaintiff also
notes that some courts havetiged classes that olude consent-relatednguage in the class
definition. Id. at 7 (citingGreen 2009 WL 1810769, at *4, an@.M. Sign, Inc. v. Grp. C
Commc'ns, InG.2010 WL 744262, at *6 (N.DIll Feb. 25, 2010)). Hower, Plaintiff offers
that the class definition calilbe “rephrased” to avoid angoncerns raised by Defendant’s
objction so that the last claussads “on their cellar telephones from éhshortcode 24587 after
October 16, 2013pther thanany individual who provided blher name and phone number to
Defendant through Defendant’s website, or bydéeg a text message to Defendant, or the 489
individuals who provided such infmation on the written in-store forms attached as Exhibit O to
Plaintiffs Motion for Class Certi€ation.” [121, at 7.] Plaiiff also believes that “any
reasonable variation” of ihlanguage would suffice.

The Court agrees that the class definition sthtwel modified along thénes of Plaintiff's
proposal. Plaintiff seeminglyses the “without providing fr express written consent”
language as a proxy for excladi certain text message recigiefrom the class based on how
their phone number ended up in Defendant’s custotatabase, not asnaeans to screen out

class members against whom Defendant will havelid affirmative defense. [105, at 4.] The
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latter purpose would raise ascertainability concerns. ESpejo v. Santander Consumer USA,
Inc., 2016 WL 6037625, at *8 (N.D. Ill. Oct. 14, 201@)olding that plaitiff proposed an
impermissible fail-safe TCPA class where class membership required “a determination of
consent—+e., whether the called party’s number walunteered’ or ‘verified’ before
[Defendant] used it")Mauer v. Am. Interantinental Univ., InG.2016 WL 4698665, at *3 (N.D.
ll. Sept. 8, 2016) (holding that defining a s$ato include people whidid not previously
provide express written consent to be contacteal a fail-safe class (collecting cases)). Fail-
safe problems “can and often should be solveaétfiyning the class definition rather than by
flatly denying class ceriation on that basis."Messney 669 F.3d at 825. The proper way to
exclude people from the class is to addresseakelusion directly in ta class defiion, rather
than indirectly and with criteria that speakutbich party will prevailon this liability issue.

For these reasons, the Court grants Plaintiff Serrano’s motion for class certification [99],
but modifies the class definition as follows:

All persons in the United States and Tierritories who were sent any of the

following text messages on their celluleelephones from the shortcode 24587
after October 16, 2013:

Welcome to VIP status! Your fifi 20% OFF ur purch. Exclusive
offers 2 come. Cannot combine RC 427 Expires in 30 days.
www.Mandee.com Rply STOP to stop

or

Welcome to VIP status! Your ifi 20% OFF ur purch. Exclusive
offers 2 come. Cannot combine RC 2028 Expires in 30 days.
www.Mandee.com Rply STOP to stop

or

Welcome to VIP status! UR Gift 20% OFF!! Xclusive offers 2
come! Rstr Apply. Valid 30 Days. RC 2028 http://on.fb.me/1tB17h
Rply STOP to stop
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exceptfor those persons who (1) provided lor her name and phone number to
Defendant through Defendant's website; (2) sent a text message to Defendant
using the shortcode 2458and (3) provided his or her name, phone number, and
signature to Defendant on a written fodiscussing text messages at a MANDEE
store.

The Court appoints namedapitiff Carla Serrano as the clagpresentative, and appoints Evan
M. Meyers and Eugene Y. Turin bfcGuire Law, P.C. as class counsel.

B. Summary Judgment

Defendant moves for summary judgment o@ ¢ginounds that the Mozeo platform is not
an ATDS. Again, the TCPA defines an ATDS*aquipment which has the capacity (A) to store
or produce telephone numbers to be called, usirapndom or sequential number generator; and
(B) to dial such numbers.” 47 U.S.C. § 227(3)(Congress charged the FCC with promulgating
regulations that implemeriie TCPA's requirementsd. 8 227(b)(2), and the FCC has adopted
the TCPA’s definition of an ATDS. Seé&7 C.F.R. 864.1200(f)(2) (“The terms automatic
telephone dialing system and autodialer meguipgnent which has the capacity to store or
produce telephone numbers todadled using a random or sequahnumber generator and to
dial such numbers.”).

1. FCCRulings

Although “[tlhere is currentlya dearth of appellatediscussion regarding the
circumstances in which a system is consideredATDS for purposes of TCPA,” the FCC has
issued several regulations thatbeleate on the meaning of an ATD8low, 191 F. Supp. 3d at
785; see als®@ominguez v. Yahoo, In629 F. App’x 369, 372 (3d Cir. 2015patterfield v.
Simon & Schuster, Inc569 F.3d 946, 950-51 (9th Cir. 2009). In 1992, the FCC ruled that the
TCPA'’s prohibitions “clearly do nadpply to functiondike ‘speed dialing,” ‘call forwarding,” or
public telephone delayed message servicdDFS), because the numbers called are not

generated in a random sequential fashion.'In re Rules & Regulations Implementing the Tel.
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Consumer Prot. Act of 1997 F.C.C. Rcd. 8752, 8776 (19921992 Order”). Text messages
had not yet been invented, but the FCC dithlogize and apply these three examples of
functions to “voice messaging services’—that is, “serviceghvbktore and forward messages
for later delivery to the called”—anduncluded that they were not an ATD®l. at 877677,
Blow, 191 F. Supp. 3d at 786 n.3 (noting that thst fiext message was sent on December 3,
1992, two months after theJE issued the 1992 Order).

In 2003, the FCC returned to the definition of an ATDIB. re Rules & Regulations
Implementing the Tel. dhsumer Prot. Act of 199118 F.C.C. Rcd. 14014 (2003) (“2003
Order”). The FCC’s 2003 Order focused “on thractice of using autodiers to dial large
blocks of telephone numbers in order to idgntihes that belong to telephone facsimile
machines” (“war dialing”) and the use of “egment that dials numbers and, when certain
computer software is attached, also assistagaleeters in predicting when a sales agent will be
available to take calls” (“predictive dialers”)d. at 14091, 14094. The FCC further described
predictive dialers as “hardware, when paireithveertain software, [that] has the capacity to
store or produce numbers and dial those numbhemrandom, in sequential order, or from a
database of numbers.Id. at 14091. “The principal feature pfedictive dialing software is a
timing function, not numbestorage or generation.ld. The FCC concluded that both war
dialing and predictive dialers fall thin the definition of an ATDSId. at 14090-95.

In reaching this conclusion, the FCC consideard rejected the argument that predictive
dialers could not qualify as an ATDS becatlsey “store pre-programmed numbers or receive
numbers from a computer databaand then dial those numbers in a manner that maximizes
efficiencies for call centers,” and yet did ridial numbers ‘randomly or sequentially.’Td. at

14090. The FCC explained that “[tlhe statutorfirdgon” of ATDS “contemplates autodialing
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equipment thateither storesor produces numbers.” Id. at 14091-92 (emphasis added).
Moreover, to be deemed an ATDShét equipment need only have tleapacityto store or
produce telephone numbers.Td. at 14092 (emphasis in original). “In the past, telemarketers
may have used dialing equipment to create giad10-digit telephone mabers arbitrarily,” but
“the evolution of the teleservices industryshprogressed to the point where using lists of
numbers” like a database “is far more cost effectidel.” To the FCC, “[t]he basic function of
such equipment, however, has not changed—egdygacity to dial numbers without human
intervention.” Id.

In 2012, the FCC reaffirmed itsO@3 interpretation of ATDS. Sem re Rules &
Regulations Implementing the T€onsumer Prot. Act of 19927 F.C.C. Rcd. 15391, 15399
n.5 (2012) (“2012 Order”). The QT explained that the deftran of ATDS “covers any
equipment that has the specifiedpacityto generate numbers and dial them without human
intervention regardless of winelr the numbers called are randgraf sequentially generated or
come from calling lists.”ld. Like the FCC’s 2003 ruling, thidefinition emphasizes (1) dialing
without human intervention,na (2) the phone numbers cde randomly or sequentially
generated or derived fromsat list, like a database.

In 2015, the FCC issued another ruling on the meaning of an ATDSIn $e&ules &
Regulations Implementing the IT€onsumer Prot. Act of 199B0 F.C.C. Rcd. 7961 (2015)
(“2015 Order”). That order concerned the meaning of the term “capacity” and concluded that it
covers equipment that “lacks the ‘present abilitydial randomly or sequentially” at the time a
call is made so long as the equipment hdw “tcapacity’ to dial random and sequential
numbers.” Id. at 7974. The FCC explained that #8803 order had “implidly rejected any

‘present use’ or ‘current capacity’ test” wherddcided that a predictivéialer qualified as an
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ATDS even though “the equipment presently lacked the necessary softwdreThus, “the
capacity of an autodialer is not limited to aisrrent configuration butlso includes its potential
functionalities.” Id. While the FCC rejected the argument that a “mere ‘theoretical
modification” would be sufficient, the FCC deed to address the “exact contours” of its
interpretation of “capacity.”ld. at 7974-75. The FCC reiterated thgpeed dialing” was not an
ATDS and “the basic functions of an autodialeg to ‘dial numbers without human intervention’
and to ‘dial thousands of numiein a short period of time.”ld. at 7975. “How the human
intervention element applies to a particulaega of equipment is specific to each individual
piece of equipment, based on how the equiprherdtions and depends on human intervention,
and is therefore a case-by-case determinatitoh.”
2. The Parties’ Summary Judgment Arguments

With this interpretative landscape in minthe Court turns to the parties’ summary
judgment arguments.Defendant’s opening brief argues thainsistent with these FCC rulings,
the Mozeo platform requires “human involvemenhearly every step, making it more akin to a
sophisticated speed dialer than to an ATD$5, at 11.] Defendantontends that “to send a
text message using the Mozeo messaging systBefendant must “select[]] one or more
message recipients from that dlis contact list; input[] the mesga content the client wants to
send to the selected contacts; determin[e] wihesend the message; analafiz[e] and confirm(]

the details of the message to be sent, including the contehtdt 11. Defendant’s brief relies

* The Court notes that the FCC’s 138-page 2015 Omaebken appealed to the ©. Circuit pursuant to

the Administrative Procedures Act, 47 U.S.C. 8§ 402 (“the Hobbs Act”). AB2¢ Int'l v. FCG No. 15-

1211 (D.C. Cir. argued Oct. 19, 2016). Both parties discuss the 2015 Order and the FCC's briefing in
ACA International but neither side moves to stay this case pending resoluti@@Afnternational Cf.
Ankcorn v. Kohl's Corp.2017 WL 395707, at *3 (N.D. Ill. Jan. 30, 2017) (collecting cases in which
courts have ruled on motions stay in TCPA cases whil&CA International remains pending). The
Court follows the parties’ lead that the issuesA@A International do not affect the outcome of the
present summary judgment motion and thus no stay is necessary here.
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heavily onBlow, which applied these FCC rulingsich granted summary judgment for the
defendant because that text messaging platfogonne too much human intervention to qualify

as an ATDS. Se8low, 191 F. Supp. 3d at 788-90. Defendant also argues that the Mozeo
platform could not be modifietb be an ATDS except throughe “purposefuland intentional
creation of code directed to the generatiomasfdom or sequential telephone numbers,” which
would “fundamentally alter the natuoé Mozeo’s platform.” [95, at 13.]

Plaintiffs respond that Defend&ntescription of the Mozeo g@iform is irrelevant since
it describes how therongtext messages are sent. The “welcome” messages are the “only” text
messages “at issue in this litigation,” and those messages are sent automatically to customers
once their information is loaded into the Defantds Customer Maintenance database. [110, at
12-13.] Defendant effectively concedes the poiits response to Defieant’s statement of
facts [see 120, at 1 2-9-10, 12], and its reply makes no serious effort to save this argument.
Thus, it is undisputethat once Defendant’s customers provileir contact information to an
in-store sales associate and this informatioeritered into the electronic cash register, their
contact information is “automatically uploaded” into the customer database, “automatically
uploaded” into the Mozeo database, and thelozeo immediately thereafter automatically
sen[ds] a ‘welcome’ message to the telephone numiberff 9-10.

Based on these undisputed facts, Plaintif(giarthat the “welcome” messages were sent
through an ATDS for three main reasons: tfle “welcome” messages wesent without any
human intervention beyond “the actual inputtinghe numbers into Defendant’s electronic cash
register at the point of sale” [110, at 17]; (2¢se messages were sent through an ATDS because
“the ‘random’ or ‘sequential’ element that makbaling equipment an ATD$ not related to its

ability to ‘generate’ numbers, but rather its abilitydial numbers randomly or sequentiallyd.(
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at 23); and (3) even if the platform lacks thee$ent capacity” to be an ATDS, the platform
could be easily modified through use of thdtware’'s “Text-to-Win” feature to have the
“potential capacity” to be an ATDS under the FCC'’s rulingsdt 25-26).

Sensing that the ground had shif, Defendant’s reply brill but abadons reliance on
the FCC's interpretations and instead emphasthesTCPA’s statutory text. Specifically,
Defendant contends that Plaffs’ first two arguments follow the “erroneous pronouncements of
the FCC and simply ignor[e] the plain languagdh&” TCPA. [119, aR.] Defendant argues
that Plaintiffs’ first argumenabout human intervention would “degyard” the text “altogether” if
“the act of calling telephoneumbers without human intervention is enough to make the Mozeo
software platform an ATDS.”ld. at 5. Regarding thsecond argument, Defendant argues that
the plain meaning of Section 227(a)(1) is ttke phrase “using a random or sequential number
generator” modifies the phrase “to storepooduce telephone numbers to be callettl” This
phrase does not modify “the act of dialing” sublat all that is needed for an ATDS is “the
capacity todial numbers randomly or sequentiallyfd. Defendant declares that the various
FCC orders on the meaning of the ATDS congitiat worst, a meandering and inconclusive set
of assertions” and that, pursuant@bevron-U.S.A. v. Natural Resources Defense Cquigil
U.S. 837 (1984), this “Court is not bound to acaapinterpretation of ‘ATDS’ offered by the
FCC “which clearly ignores the aih meaning of the statute.ld. at 10-1T. Regarding

Plaintiffs’ third argument, Defendant challengesettter Plaintiffs’ expert has a sufficient basis

> In response to this argument, Plaintiffs filed a mofior leave to file a surreply [124], which the Court
grants. That submission points outf@elant’s apparent change of heagarding the force of the FCC'’s
rulings and argues that district courts cannot a@plgvronto determine the validity of the FCC'’s orders.
[124-1, at 2-3.] In response to that motion, Defehdided a motion for leave to file a “sur-sur-reply”
[127], which the Court grants. In that filing, Defentdisputes that it ever argued that this Court “must”
follow the FCC's rulings and, in any event, it only argued on reply that this Court should reject Plaintiffs’
construction of the FCC'’s rulings that are in confliéth the TCPA'’s plain meaning. [127-1, at 2-4.]
Both parties wisely declined to pursue filing a sur-sur-sur-reply.
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to opine on whether the Mozeo platform can be modified and offers its own declaration from
Mozeo’s owner disputing Plaintiffexpert’'s opinions. [See 120-1.]
3. The Hobbs Act and Application of the FCC’s Rulings

The Court first addresses whether it mdigregard the FCC'’s interpretations and
constructions of the term ATDS und@hevronif it accepts Defendant’'s “plain meaning”
argument. The clear answer tatlguestion is no. Under the Hobbst, courts of appeals have
“exclusive jurisdiction to enjoin, set aside, susp€in whole or in part)or to determine the
validity of * * * all final orders of the Fedal Communications Commssion.” 28 U.S.C.A. §
2342 (1); see also 47 U.S.C. 84a). “[T]he Hobbs Act prevés the district court from
reviewing the validity of FCC regulationsCE Design, Ltd. v. Prism Bus. Media, In606 F.3d
443, 449 (7th Cir. 2010). Thus, “a district counay [not] proceed through step one of the
Chevronanalysis without rubbingip against the Hobbs Ast’jurisdictional bar.” Id.; accord
Johnson v. Yahoo!, Inc2014 WL 7005102, at *3 (N.D. Ill. Ded.1, 2014) (“[I]f tasked with
applying only the statute’s language, | wouwldnclude that [defendant’s] system does not
constitute an ATDS because the [equipmaidps not use a random or sequential humber
generator. Nevertheless, the TCPA and Hokbtishind me to the EC’s interpretation.”) Blow,
191 F. Supp. 3d 780, 787 (“[T]he FCC rulings hireding upon the Courgind the Court lacks
the jurisdiction to determine whether the FCC aactétth the scope of itstatutory mandate.”).
Whatever force Defendant’s statutory argumematy have, this Court must follow the FCC'’s
interpretations of the TCPA.

Thus, the question before the Court is whether Defendant is entitled to summary
judgment because its “welcome” messages seati¢fn the Mozeo platform cannot constitute an

ATDS as that term has been interpreted by t6€.F The Court concludes that it is not. The
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FCC’s 2003 Order effectively res@s this issue. That rulinigund that equipment can qualify
as an ATDS if it (1) “store[s] pre-programmeadmbers or receive[s] numbers from a computer
database”; (2) can “dial those nhers at random, in sequentialder, or from a database of
numbers”; and (3) its “b&s function” is “the capacity to dial numbers without human
intervention.” 2003 Order, 18 €.C. Rcd. at 14090-92; see alkardner v. Diversified
Consultants In¢.17 F. Supp. 3d 1215, 1223 (S.D. Fla. 2014) (Equipment “qualifies as an ATDS
under the statute because it automatically dedéphone numbers from a preprogrammed list.”).
There is at least a triablssue of fact as to whether feadant’s “welcome” messages fit
this definition. Defendant stores its all @6 customers’ phone mbers in a Customer
Maintenance database. When a phone number igednteo the electronicash register for the
first time, it is automaticallyiploaded to the customer datahaken automatically uploaded to
the Mozeo database, and then the “welcome” ngesga“automatically” sent to the customer
“immediately thereafter.” [120, 1 9-10.] Asfendant concedes, the “extent of the human
intervention” in these texts igl) initially inputing the phonenumbers into its list, and (2)
originally writing the text ofthese three “welcome” messagel19, at 12.] There is no further
human involvement in sending these text messdlgessands of which were sent every month.
Courts have found that equipment with simadtributes, sending similar text messages,
can be an ATDS. See,qg, Fields v. Mobile Messengers Am., In2013 WL 6774076, at *3
(N.D. Cal. Dec. 23, 2013) (denying summagudgment on the defendant's ATDS argument
because “[llike predictive dialers, mBlox'qq@pment ‘receive[s] numbers from a computer
database,” namely [the contractor’'s] textasege platform, ‘and then dial[s] those numbers
[without human intervention].” * * [T]here is no human interactioor intervention involved in

sending text messages from mBlox’s system[, Whtc* * has the capacity to send millions of
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texts per month and that the temporal manner iiclwthe texts were sent indicates that ‘human
agency was not involved”)johnson 2014 WL 7005102, at *2, 5 (denying summary judgment
where defendant’s system automatically “sead$/elcome’ system message whenever” one of
defendant’s “users sends a meralized message to a number thas never before received a

text message from [the system]’ because there was evidence that the system “can pull numbers”
from an address book “and dihkem without a person orderingegyfic system message,” which

“Is sufficient to defeat * * * summary judgment”).

Courts have also rejectecetargument that the amounthafman intervention involved in
merely entering a customer’s telephone numbers into an electronic database removes the
equipment from the definition of an ATDS.See,e.g, Moore v. Dish Network L.L.C57 F.
Supp. 3d 639, 654 (N.D.W. Va. 2014) (“[l]t isrelevant under the FCC'’s definition of a
predictive dialer that humans areolved in the processf creating the lists that are entered into
the Campaign Manager softwareQterk v. Path, In¢46 F. Supp. 3d 813, 819 (N.D. Ill. 2014)
(finding that defendant’s humantervention “merely relates to the collection of numbers” while
its agent “then uses automated equipment tkentalls from that list,” and granting summary
judgment for plaintiff because “calls from a stofistl without human intervention is comparable
to the predictive dialers”). Indeed, the courtBlow emphasized that “the level of human
involvement” for sending text message through #gipment at issue in that case was “not
restricted to the keying of numbers into the wafie,” but extended to “nearly every step in the
platform’s text message transmission process.” 191 F. Supp. 3d at 788.

“Every ATDS requires some initial act of tman agency—»be it turning on the machine or

pressing ‘Go.’” It does not fole, however, that every subsequent call the machine dials—or

® The amount of human intervention in drafting thelcome message is equivalent to the original
recording of a prerecorded voice message.
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message it sends—is a product of that human interventitohhson 2014 WL 7005102, at *5.
For that reason, “the human intervention telsthe 2003 FCC Order does not inquire as to
whether there is human intervention at the mgeof a ‘given set ohumbers’ or programming
of the computer system, but rathiethere is human interventiat the time a call is made/placed
or when a number is actually dialedMorse v. Allied Interstate, LL5 F. Supp. 3d 407, 410
(M.D. Pa. 2014). Here, there is no human intetie@nat the time the “welcome” text is sent.
Defendant also maintains that what mattersan ATDS is the “capacity to generate
telephone numbers sequentially or randomly,”“tloé act of calling using random or sequential
numbers.? [119, at 6, 14.] But “courts have founguipment to qualify as an ATDS if it can
dial numbers automatically, for example by calior sending text megges to numbers in a
preprogrammed list, irrespective of the preseoica random or sequential number generator.”
Legg v. Voice Media Grp., Inc20 F. Supp. 3d 1370, 1375 (S.DaF2014) (collecting cases);
Sterk 46 F. Supp. 3d at 820 (“The uploading of calldifrom [Defendant’slisers is essentially
the same as when a call list is entered by a tel@atex in a databasdt is the ultimate calling
from the list by the automated equipment thahesviolation of the TCPA.”). Likewise, “[t]he

principal feature of predictivalialing software is a timing function, not number storage or

" Defendant spends much of its reply brief arguing thatFCC’s “confusing” orders “can just as easily

be viewed to support” its reading of the TCPA. [119, at 8.] For example, the 2003 order states that a
predictive dialer “has the capacity to store or produce numbers and dial those numbers at random, in
sequential order, or from a databasenumbers.” 18 F.C.C. Rcd. a#1091. Defendant argues that this
language “does not negate the statutory requirefoetihe capacity to store or produce numbers using a
random or sequential number generator.” [1199.ht The commas in therder's quoted language,
however, indicate that an ATDS is equipment that thascapacity to store * * * numbers and dial those
numbers * * * from a database of numbers.” A similar construction (minus the commas) can be found in
the 2012 Order. See 27 F.C.C. Rcd. at 15399 niinghthat an ATDS is “any equipment that has the
specified capacity to generate numbers diadl them without human interventiorgardless of whether

the numbers called are randomty sequentially generateor come from calling list8 (emphasis
altered)). These rulings—which this Court muslole—do not state that a random or sequential number
generator must be used to store phone numbersD@wimguez629 F. App’x at 373 n.1 (“[I]t is unclear

how a number can betored (as opposed t@roduced) using a ‘random or sequential number
generator.”). Likewise, they do not dispense viith “human intervention” test, as Defendant urges the
Court to do here. See 2003 Order, 18 F.C.C. Rcd. at 14092; 2012 Order 27, F.C.C. Rcd. at 15399 n.5.
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generation,” and the FCC still found that equipmnteriie an ATDS. 2003 Order, 18 F.C.C. Rcd.
at 14091; accortuna v. Shac, LLC122 F. Supp. 3d 936, 939 (N.Oal. 2015) (“[T]he FCC has
indicated that the definition of ATDS now inclesl ‘predictive dialers,” which may dial numbers
from preprogrammed lists rather than generatmbers randomly or sequ&lly.”). The “sine
gua non of a predictive dialer” is its “timingrfation” whereby “the dialer itself, and not the
user, decides when to callBlow, 191 F. Supp. 3d at 789. A reasblegury could conclude the
automatic timing function of #h“welcome” messages is analogous to a predictive dialer.

Based on these undisputed facts and appliciavle there is sufficient evidence from
which a jury could reasonably find that Defentla “welcome” messagewere sent using an
ATDS based on its present capacity. Becausectimslusion is sufficient to deny Defendant’s
summary judgment motion, the Court does redch whether the Mozeo platform has the
“potential functionalities” to be an ATDS baken modifications of thé&Text-to-Win feature.®
IV.  Conclusion

For the foregoing reasons, the Court grangsniiff’'s motion for chss certification [99],
grants Plaintiffs’ motion to fila sur-reply [124], grants Deferit& motion to file sur-sur-reply
[127], and denies Defendant’s motion for sumynadgment [93]. The Court appoints named
plaintiff Carla Serrano as the class represargaind appoints Evan M. Meyers and Eugene Y.
Turin of McGuire Law, P.C. as class counséhis case is set for status on April 19, 2017, at

9:30 a.m. to discuss pre-trial schedgliand the possibility of settlement.

Dated:March30,2017 "foé e e 5/

RobertM. Dow, Jr. &~
UnitedState<District Judge

8 The 2015 Order dealt most directly with this dimety and its precise scope will likely be addressed by
the D.C. Circuit inACAInternational
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