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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
MARY BURNS, et al.,
Plaintiffs, Case No. 13-cv-7187
V. Judge Robert M. Dow, Jr.

FEDERAL DEPOSIT INSURANCE
CORP., et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER
Before the Court are the motion to dismiss Plaintiffs’ second amended complaint [50]

filed by Defendant Federal Deposit InsurancepOaation, in its corporatcapacity (“FDIC-C”)
and the motion to dismiss and strike Pidisi second amended complaint [51] filed by
Defendant Federal Deposit Insurance CorporatsnReceiver of Covenant Bank (“FDIC-R”).
For the reasons set forth below, the Court grdmsnotion to dismiss [5Gjled by the FDIC-C.
The Court grants in part and denies in pagt tiotion to dismiss and strike Plaintiffs’ second
amended complaint [51] filed by the FDIC-RSpecifically, the Court dismisses the claims
against the FDIC-R, but denigbe FDIC-R’s motion to stke Plaintiffs’ second amended
complaint as moot. The Court gives any realypartinterest util March 13, 20180 appear in
this case and to file a motion for leave to flle amended complaint if any such party believes
that the deficiencies identified below can be duréf no such motion ifiled by that date, this

case will be dismissed and a final judgment will be entered.
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Background*

Plaintiffs Mary Burns and Bob Busa-both now deceased—owned Mama’s House
Restaurant located in Chicagtinois. [48, at 16.] InMay of 2001, the Community Bank of
Lawndale (the “Bank? sent Plaintiffs letters indicating that two of Plaintiffs’ loans were in
default and demanding that Plaintiffare the default immediatelyd. at 71. During this same
time period, the Federal Deposit Insurance Comg&IC”) and the Office of Banks and Real
Estate (“OBRE”) were investigating é¢hBank for—among other things—unsafe banking
practices and bookkeepindd. at 7. Plaintiffs, the FDIGhe OBRE, and the Small Business
Administration (“SBA”) requesi@ Plaintiffs’ payment histees from the Bank, but this
information was never providedd. at 8. On September 12001, the Bank sent Plaintiffs a
letter indicating that their payment datéadigust 21, 2001 was being returned because the
account was seriously past due and baen assigned for legal actiolial.. at 75. Pursuant to the
terms of the Note, the Bank also elected to dehpmayment of the entire balance of the lokh.
at 76. As a result of the Bamskforeclosure efforts, Mary Bos was forced to close her
restaurant.ld. at 110.

On June 25, 2003, Plaintiffs filed a lawsuitargt the Bank in the Circuit Court of Cook
County, lllinois, bringing claims of intentionalfliction of emotional distress, breach of contract
and accounting, defamation, interference with peative advantage, and consumer frale.at

102-16. The Bank filed a counterclatm foreclose the mortgagesd. at 132-38. Around the

! For purposes of the motion to dismitise Court accepts as true all of Plaintiffs’ well-pleaded factual allegations
and draws all reasonable infeoes in Plaintiffs’ favor.Killingsworth v. HSBC Bank Nevada, N.A07 F.3d 614,
618 (7th Cir. 2007).

2 The second amended complaint alleges that InternaBamé acquired Community Bank and that Covenant Bank
later acquired International Bank. [48, at 166] v€lant Bank failed and was placed in an FDIC-managed
receivership on February 15, 2013d.] For ease of reference, the Coadopts the second amended complaint’s
use of the term “Bank” to refeollectively to Community Bank of Lawndale and its successors.



same time that Plaintiffs initiated the state ¢dawvsuit, the FDIC issued a cease and desist order
to the Bank regarding its allegedipsafe and unsound banking practices.at 87-101.

During the February 18, 2010 depositiontbé Bank’s President John Sorensen, Mr.
Sorensen admitted that over $30,000 in payments were not reflected in the Bank’s payment
histories for Plaitiffs’ accounts. Id. at 1126-30. Still, based on affidavits submitted by the
Bank, the state court granted the Bank’s mofar summary judgment on October 1, 201@.
at 11133-34. The state court alsmigd Plaintiffs’ motion to reconseat and/or for leave to file an
amended complaint on February 15, 2018. at {35. On March 12013, Plaintiffs filed a
notice of appeal to the lllinoidppellate Court. [50-1, at 3.] On December 31, 2014, the
Appellate Court affirmed the trial court’s decisiond.[at 2.] The Appellat€ourt also denied
Plaintiffs’ petition for reheang. [50-2, at 2.] On May 27, 201%e Supreme Court of lllinois
denied Plaintiffs’ petition for leave toppeal. [50-3, at 2.] And on December 14, 2015, the
Supreme Court of the United Stateied Plaintiffs’ petition for a vitrof certiorari. [52, at 23.]

While Plaintiffs’ appeals were pending, aRltiffs also challeged the state court
foreclosure action with the FDl@nd then in this Court. Oebruary 15, 2013, the FDIC took
over ownership of the Bankid. at 11, 136. Marilyn Burns filedn initial proof of claim with
the FDIC on behalf of Mary Burns [52, at 2B}t the FDIC requested additional information
supporting her claim.ld. at 27. On June 29, 2013, Marilurns filed an updated proof of
claim, providing additional information as requexbt [52, at 25.] The HQ sent Mary Burns a

notice of disallowance of claim on August 3)13, informing her that her claim was being

% To the extent the Court references facts not alleged in Plaintiffs’ second amended complaint or documents not
attached to Plaintiffs’ second amendedhptaint, the facts are referenced eithsrbackground or as relevant to the
Court’s jurisdictional analysis. In determining whether the Court has jurisdiction to hear claims, the Court “may
properly look beyond the jurisdictional allegations of ¢benplaint and view whatever evidence has been submitted

on the issue to determine whether in fact subject matter jurisdiction extpitol Leasing Co. v. F.D.1.C999

F.2d 188, 191 (7th Cir. 1993) (quoti@afon Corp. v. Hauserman602 F.2d 781, 783 (7th Cir. 1979)).
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disallowed as not proven tthe satisfaction of # Receiver. [48 at 265.] The notice of
disallowance provided that Mary Burns may fdawsuit within 60 days after the date of the
notice if she disagreed with the decision of the Receivdt. There are no allegations or
evidence indicating that Bob Burns evied a proof of claim with the FDIC.

On October 7, 2013, Marilyn Burns filed thisMsuit on behalf ofPlaintiffs bringing
claims against the FDIC and various bdnieating to loan payments that allegedly were never
credited to Plaintiffs’ accounts,gelting in thousands of dollars iosses and the closure of their
business. [See 1.] Although Bob Burns was ligteda Plaintiff in the caption of the original
complaint, he was deceased at the time the original complaint was liledt 1. Mary Burns
passed away on June 21, 2016. [29, at 1.]

On September 15, 2016, Marilyn Burns filadnotion to amend the complaint to add
Mary Burns’ estate as the Plaintiff in this cask, which the Court granted. [32.] On
November 10, 2016, Marilyn Burns filed a firsmended complaint purportedly on behalf of
Plaintiffs’ estates [34], whiclthe FDIC-C and thd-DIC-R (collectively, the “Defendants”)
moved to dismiss after beirggrved. [37.] Among other guments, Defendants argued that
Plaintiffs’ claims should be dismissed becauseaad party in interest had appeared on behalf of
the deceased Plaintiffs. [37, at 6; 45, at Marilyn Burns did notrespond to Defendants’
motions to dismiss their second amended damp Instead, on Jaary 19, 2017, Marilyn
Burns orally moved for leave fde a second amendemmplaint. [47.] The Court granted her
oral motion, giving her until February 21, 2017file a second amended complaint, which she
did. [48.] Defendants again moved to dissithe second amended complaint. [50; 51].

Pending before the Court are the motion to disnPlaintiffs’ second amended complaint [50]

* Although Plaintiffs name additional banks as Defendamthis case, only two Defendants have been served and
have appeared—the FDIC in its porate capacity and the FDIC as thecBiver. [See 35; 36; 40-42.] For
purposes of this Order, the Court therefore fosusethe allegations relevant to those entities.
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filed by Defendant Federal Deposit Insurancepdaation, in its corporatcapacity (“FDIC-C”)
and the motion to dismiss and strike Pidist second amended complaint [51] filed by
Defendant Federal Deposit Insurance CorporaasrReceiver of Covenant Bank (“FDIC-R”).
. Legal Standard

The standard that the Court applies to a Federal Rule of Civil Procedure Rule 12(b)(1)
motion to dismiss for lack of subject matterigdiction depends on the purpose of the motion.
SeeApex Digital, Inc. v. Sears, Roebuck & €672 F.3d 440, 443-44 (7th Cir. 2000pited
Phosphorus, Ltd. v. Angus Chem. G22 F.3d 942, 946 (7th Cir. 200&n(bang, overruled on
other grounds blinn—Chem, Inc. v. Agrium, Ina683 F.3d 845 (7th Cir. 2012). If a defendant
challenges the sufficiency of the allegationgareling subject matter jurisdiction, the Court
accepts all well-pleaded factual allegations asanstdraw all reasonable inferences in favor of
the plaintiff. Seeé\pex Digital,572 F.3d at 443—-44jnited Phosphorys322 F.3d at 946. In
ruling on the motion, the distriatourt also may look beyond ehjurisdictional allegations
alleged in the complaint and take into consideration whatever evidence has been submitted on
the issue to determine if subject matter jurisdiction exis®y. of Cook v. HSBC N. Am.
Holdings Inc, 136 F. Supp. 3d 952, 958 (N.D. Ill. 2015)herefore, in ruling on Defendants’
motions, the Court will considdroth the allegations in Plaintiffs’ second amended complaint
and the documents attached to Defendants’ motions. The burden of proof is on the party
asserting that jurisdiction exists—here, Plaintifigl.; see alsd@Gonzalez v. Bank of Am., N.A.
2014 WL 26283, at *2 (N.D. Ill. Jan. 2, 2014) (“theaipitiff bears the burdeaf establishing the
basis for the court’s jurisdiction”).

To survive a Federal Rule of Civil Pratee (“Rule”) 12(b)(6) motion to dismiss for

failure to state a claim upon whichlief can be granted, the complaint first must comply with



Federal Rule of Civil Procedure 8(a) by pramgl “a short and plain statement of the claim
showing that the pleader is entitled to relief,dF&. Civ. P. 8(a)(2), such that the defendant is
given “fair notice of what the * * * claim is and the grounds upon which it re®8slt Atl. Corp.
v. Twombly 550 U.S. 544, 555 (2007) (quotirigpnley v. Gibson355 U.S. 41, 47 (1957))
(alteration in original). Semnd, the factual allegations in tlemplaint must be sufficient to
raise the possibilitpf relief above the ‘igeculative level.”E.E.O.C. v. Concentra Health Servs.,
Inc., 496 F.3d 773, 776 (7th Cir. 2007) (quotifigombly 550 U.S. at 555). “A pleading that
offers ‘labels and conclusions’ or a ‘formulaicitation of the elements of a cause of action will
not do.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotifgvombly 550 U.S. at 555).
Dismissal for failure to state a claim under Rule 12(b)(6) is proper “when the allegations in a
complaint, however true, could not rase&laim of entitlemet to relief.” Twombly,550 U.S. at
558. In reviewing a motion to dismiss pursuant téeR12(b)(6), the Courtazepts as true all of
Plaintiffs’ well-pleaded factual allegations awldaws all reasonable infences in Plaintiffs’
favor. Killingsworth v. HSBC Bank Nevada, N.B07 F.3d 614, 618 (7th Cir. 2007).
1. Analysis

The FDIC-C filed a motion to dismiss Plaifdifclaims, arguing thdtl) no real party in
interest has appeared in placetlod deceased Plaintiffs, (2) tRooker-Feldmardoctrine bars
federal jurisdiction over the claims raised tire second amended complaint, (3) the claims
asserted in the second amendethplaint are barred by issue dresion, (4) the claims asserted
in the second amended complaint are not aapie under the Federal Tort Claims Act,
(5) Counts IV and V fail to state a claim undiinbis law, and (6) Counts VI through XIII fail

to state a claim under federal law.



The FDIC-R filed a motion to dismiss joigrthese arguments and additionally arguing
that (1) Plaintiffs failed to serve process e FDIC-R during its meivership of Covenant
Bank, (2) Counts Il through XIll must be diseed for failure to exhaust administrative
remedies, and (3) Counts I, Ill, and VII-XII should diemissed for failure to state a claim. The
FDIC-R also moved to strike Plaintiffs’ (1) m@nd for punitive damages and civil penalties, (2)
demand for preliminary and permanent injunctiekef, and (3) demand for a constructive trust.

Although Plaintiffs filed a response to Defendamhotions to dismiss, Plaintiffs fail to
adequately respond to the arguments raised by DefendRIaintiffs do not cite to a single case
in their entire response to Defendants’ motions to distnisss not the duty of the court to make
parties’ arguments for them. S@&gler v. Runyon70 F.3d 458, 466 (7th Cir. 1995); see also
Heft v. Moore 351 F.3d 278, 284 (7th Cir. 2003) (“Theldee to cite cases support of an
argument waives the issue on app’ (citations omitted)).

In any event, as discussed in more ddbalow, the Court concludes that Plaintiffs’
claims should be dismissed. As a preliminantterano real party in terest has appeared on
behalf of Plaintiffs. Both named Plaintiffsealeceased, and Marilyn Burns has not alleged facts
sufficient to establish that she has standing tcosueehalf of Plaintiffs’ etates. The Court will

give any real party in interesitil March 13, D18 to file an appearan@nd request leave to

® Defendants also raise a number dfestgrounds for dismissal. Because @wirt concludes that Plaintiffs’ claims
should be dismissed under Rule 8(a) and Rule 12(b)(1), the Court need not address Be#dtadnative grounds
for dismissal, or the FDIC-R’s motion to strike.

® It is unclear whether Rintiffs are proceedingro seor are represented by counsMarilyn Burns has only filed a
pro seappearance in this matter. [3.] Biie has also represented that sheeisttorney for Plaintiffs. Regardless,
she is a licensed attorneythre state of lllinois. Selettps://www.iardc.org/lawyersearch.agearch last name field
for Burns and search first name field for Marilyn). Astsushe is expected to fully and adequately present her
claims in compliance with the Federal Rules of Civil Procedure and other applicable requirements.




ratify, join, or be substituted o the action via a motion for leave to file an amended complaint.
As the case presently stands, however, the Coumtludes that Plaintiffs’ claims must be
dismissed. Counts VI-XIII are dismissed under Ra(&)(2), as these claims are unintelligible.
Counts I-V are dismissed under Rule 12(b)(1) fak laf subject matter jisdiction, as these
claims are barred by tlRooker-Feldmanloctrine and—with respett the FDIC-R—are barred
by the Financial Institutions Reform, Reery, and Enforcement Act of 1989.

A. Real Party In Interest

Defendants move to dismiss Plaintiffs’ eatgecond amended complaint, arguing that no
real party in interest has appeared as a KfainfFederal Rule ofCivil Procedure 17(a)(1)
provides that every lawsuit must “be prosecutethenname of the real party in interest.” The
purpose of the rule is “to protethe defendant against a subsequaction by the party actually
entitled to recover, and to insugenerally that the judgment witlave its proper effect as res
judicata.” Fed. R. Civ. P. 17(a) adwiga@ommittee’s note to 1966 amendment.

lllinois law governs who may bring clainen behalf of Plaintiffs’ estatesAkbar v.
Calumet City 632 F. App'x 868, 871 (7th Cir. 2015); see aMéarner/Elektra/Atl. Corp. v. Vill.
of Bensenville 1989 WL 91773, at *4 (N.D. lll. Aug. 4,989) (“Rule 17(a) requires federal
courts to look to state substantive law to detremwvhich persons, as rgarties in interest, may
sue in their own names in federal court.itdion omitted)). Under lllinois law, only a
representative or administrator of a decedentatesnay bring a cause of action on behalf of an
estate. Will v. Northwestern Uniy.881 N.E.2d 481, 492-93 (lll. gp. Ct. 2007) (holding that

only a representative or adminigraof an estate has standing to bring a survival action); see

" Although the Court is giving any real party in interast opportunity to file an amended complaint, the Court
cautions any such party to consideretiter “the claims, defenses, and othkegal contentions are warranted by
existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law estdbtishing
new law.” Fed. R. Civ. P. 11(b)(2).



also Wilmere v. StiboJt 504 N.E.2d 916, 918 (lll. App. Ct987) (holding that “only the
administrator or executor of a decedent’s estatd, not the decedent’s survivors, can maintain
an action on behalf of the decedent”).

Under Federal Rule of Procedure 17(a)®e court may only dismiss an action for
failure to prosecute in the name of the reatypaf interest after amwbjection if “a reasonable
time has been allowed for the real party in irget® ratify, join, or be substituted into the
action.” Fed. R. Civ. P. 17(a)(3); see afskbar, 632 F. App’x at 871 @ncluding that mother
lacked authority to representrhgon’s estate when she was “mbtthe time of filing, and never
became, the legally appointed administratrix of’his estate and recognizing that the district
court could have dismissed the action under Rul@){3) if the real party in interest had not
been ratified, joined, or substituted into the action).

Here, the amended complaint alleges that BRitintiffs are deceasl. [48, at 163.]
Although Marilyn Burns seeks to sue on behalfR#intiffs’ estate, Marilyn Burns has not
established that she has standingue on behalf of Plaintiffs’ estatesSpecifically, she does
not allege that she is the estate’s executomimidtrator, or that she is otherwise a legal
representative of Plaintiffs’ es&s. In her response to Defendamhotions to dismiss, Marilyn
Burns represents that she “was the primary full time and sole care gigjertg both of the
deceased Plaintiffs and states that sheréspectfully requesting equitable protection and
leniency in the hope of a resolutiohthis matter.” [53, at 15.]

Although the Court has equitable powerse fBourt nonetheless must act within the
bounds of the law. The Court is not free to igribiefact that there is nothing before the Court

establishing that Marilyn Burns is the real partyniterest in this matter. The fact that Marilyn

8 To be clear, the Court here is referring to standing under Rule 17(a), which “should not be conflused wi
jurisdictional doctrine of standing.Rawoof v. Texor Petroleum C621 F.3d 750, 756 (7th Cir. 2008).
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Burns was the primary caregiver to her pareémtsot enough to establish that she legally has
standing to sue on behalf of her parents’ estatester v. Pepsico, Inc631 F. App'x 445, 446

(7th Cir. 2015) (holding that allegation that plaintiff was an heir of decedent did not give plaintiff
“standing to sue on behalf of the estate’s interests” (citations omitted)). Thus, the Court agrees
that Marilyn Burns has not established tha¢ $tas standing to sue on behalf of Plaintiffs’
estates. Although it is not nessary for a plaintiff to submit documentary evidence establishing
that she is the real party in interest, a plaintifsirat least allege facts sufficient to show that she
is the real party in interestLlano Fin. Grp., LLC v. Smiti2016 WL 4063174, at *7 (N.D. lll.
July 29, 2016) (discussing how deral Rule of Civil Procedur&(a) requires tht a plaintiff
plead factual details sufficient to show tha¢ tharty bringing the actiors the real party in
interest).

The Court has allowed a reasonable time for aay party in interest to ratify, join, or be
substituted into the action. On SeptemMlér, 2016, Marilyn Burns filed a motion requesting
leave to amend the complaint to add Plaintiffs’ estates as a party [29], which the Court granted.
[32.] Marilyn Burns filed a first amended roplaint on November 10, 2016. [34.] However,
the first amended complaint did not allege facts establishing that Marilyn Burns was the
administrator or executor of a Plaintiffs’ estteAccordingly, the FDIC-C filed a motion to
dismiss Plaintiffs first amended cotamt on January 4, 2017, raising—among other
arguments—the argument that Plaintiffs clashsuld be dismissed under Rule 17(a)(3) because
no real party in interest had appeared gsired by Rule 17(a)(1). [See 37, at 6.]

Instead of responding to the motion to dismidsarilyn Burns orally moved for leave to
file a second amended complaint. [47.] Teurt gave her until February 21, 2017 to file a

second amended complaint, which she d[d8.] Although the scond amended complaint
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alleges that Plaintiffs’ estates are the pred#aintiffs, Marilyn Burrs does not allege facts
showing that she has legal authorityrépresent Plaintiffs’ estatesld] at { 63.] Defendants
again moved to dismiss Plaintiffs’ second amehdemplaint, again raising the argument that
Plaintiffs’ claims should be dismissed under Riif§¢a)(3) because no real party in interest had
appeared as required by Rule J7a Still, Marilyn Burns has not shown that she has authority
to act on behalf of Plaintiffs’ estates. Wdiugh the Court has already allowed a reasonable time
for the real party in interest to ratify, join, be substituted into the action, the Court will give
any such party until March3, 2018 to file an appearance anguest leave to ratify, join, or be
substituted into the action through a motionlé&ave to file an amended complaint.

B. Pleading Standard

Absent a real party in interesRlaintiffs’ existing claims are subject to dismissal. With
respect to Counts VI-XIll, Platiifs allegations are unintelligibl Instead of pleading a claim
for relief, Plaintiffs merely reference variousiéral statutes or provideackground information
about their enactment and/or Iglgitive purpose. Defendants mdue dismiss these claims for
failure to state a claim, noting that Plaintiffs fail to follow pleading requirements and that
Plaintiffs’ allegations are indiscernible. [58t 27-28; 52, at 7.] Because the allegations in
Counts VI-XIII fail to comply withthe requirements of Rule 8(a)(2), the Court dismisses Counts
VI-X11I without prejudice?

C. Rooker-Feldman Doctrine

With respect to Counts |-V, the Court ctudes that these claims are barred by the

Rooker-Feldmardoctrine. Pursuant to thd&Rboker—Feldmardoctrine,” which takes its name

° The Court notes that it may dismiss unintelligible clamised in any third amended complaint with prejudice.
Griffin v. Milwaukee Cty.369 F. App'x 741, 743 (7th Cir. 2010) (“The complaint is unintelligible, and it was not an
abuse of discretion for the district cotwio dismiss the case with prejudice after the plaintiffs failed to cure the
deficiencies.”).
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from Rooker v. Fidelity Trust Cp263 U.S. 413 (1923), ardl.C. Court of Appeals v. Feldman
460 U.S. 462 (1983), lower federal ctsusuch as this one do notvieahe authority to hear cases
“‘complaining of injuries caused by state-cojutigments rendered before the district court
proceedings commenced and inwfidistrict court revew and rejection of those judgments.”
Exxon Mobil Corp. v. Saudi Basic Indus. Corp44 U.S. 280, 284 (2005). “[N]Jo matter how
erroneous or unconstitutional the state courtjuelgt may be, the Supreme Court of the United
States is the only federal courtathcould have jurisdiction to veew a state court judgment.”
Remer v. Burlington Area Sch. Djse05 F.3d 990, 996 (7th Cir. 2000). Further, the Seventh
Circuit has clarified that “[w]hile theRooker—Feldmardoctrine bars federal subject matter
jurisdiction over issues raised in state court, #node inextricably intertwined with such issues,
‘an issue cannot be inextricahlytertwined with a state courtiggment if the plaintiff did not
have a reasonable opportunity to raiseifisue in state court proceedingsTaylor v. Fed. Nat'l
Mortg. Ass'n 374 F.3d 529, 534-35 (7@ir. 2004) (quotingA.D. Brokaw v. WeaveB05 F.3d
660, 668 (7th Cir. 2002)).

Here, Plaintiffs’ claims all & based on allegations that {fi¢ state court foreclosure was
improper, (2) Defendants committed fraud on the Court by misrepresenting facts in the
foreclosure action, and/or (BJaintiffs were wrongfully notredited for approximately $30,000
in payments that were allegedly not reflectedtlom payment histories for the relevant loans.
These issues were actually raised in the statet proceeding or are @rtricably intertwined
with issues raised istate court proceeding.

A closer examination of the allegationstire second amended complaint demonstrates

this point. For example, Plaintiffs’ lllinoi€onsumer Fraud and Deceptive Business Practices
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Act’® claim (Count Ill) is based othe allegation that Defendants “conduct in providing false
representations to the Court smpport” of the foreclosure actidwas and is unfair.” [48, at
193.] Plaintiffs’ abuse of pcess claim (Count IV) is basem the allegation that Defendants
“engaged in repeated abuses of process whemtiseysed individual legal procedures in actions
for foreclosure.” [48, at 102.] Similarly, Plaiffg’ fraud on the courtlaim (Count V) is based
on the allegation that the affidavits Defendditex] in support of summary judgment contained
false and misleading information. [48, at 110.]

Because Plaintiffs essentially are agkithe Court to find that the judgment of
foreclosure entered by the state court was peatby the misconduct, fraud, and deceptive acts
of Defendants, these claims are barred byRbeker-Feldmamloctrine. Sed&aylor v. Fed. Nat.
Mortg. Ass’n 374 F.3d 529, 533 (7th Cir. 2004) (holding tRatoker-Feldmardoctrine barred
action based on claim that “a fraud was perpealratethe state court that granted the judgment
of foreclosure”);Frances v. Fed. Nat. Mortg. Ass2014 WL 2109892, at *1 (N.D. Ill. May 20,
2014) (holding thaRooker-Feldmamoctrine barred Plaintiffs’ vangful foreclosure, fraudulent
misrepresentation, and deceptive business praatiagss when the “gist” of plaintiff's claims
was that the judgment of foreclosure enteredhaystate court was procured by the misconduct,
fraud, and deceptive acts of defendant).

Although Plaintiffs argue that they are not segko relitigate issues from the state court
proceeding, [53, at 10], the requested relief dematestrthat Plaintiffare seeking to undue the

state court foreclosure action. Under Rmoker-Feldmamloctrine, the Court has no jurisdiction

1 The FDIC-R also moves to dismissu@it Ill on the ground that there is Htinois statute known as the “lllinois
Unfair Trade Practices Act.” [52, at 15.] In their resgmrPlaintiffs request an amendment to the title of the claim
in the amended complaint, indicating that Plaintiffsually intend to bring claims under the lllinois Fraud and
Deceptive Practices Act. [53, at f6Because plaintiffs in federal courteanot required to plead legal theories,
Plaintiffs’ citation to the wrong statute in their second amended complaint is not fatal to their dfatmsaker v.
Mem'l Med. Ctr,. 619 F.3d 741, 743 (7th Cir. 2010) (citations omitted).
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over such claims.Taylor v. Fed. Nat'l| Mortg. Ass;n374 F.3d 529, 533-34 (7th Cir. 2004)
(claim seeking the recovery pfaintiff's foreclosed home plusiterest and punitive damages
was “tantamount to a requestvacate the state cowstjudgment of foredsure” and thus was
barred byRooker-Feldma)y) Maple Lanes, Inc. v. Messet86 F.3d 823, 826 (7th Cir. 1999)
(Rooker-Feldmampplied where the plaintiff requestdte monetary value of a revoked liquor
license, which would “effectivglreverse the stateourt judgment upholding the revocation of
the liquor license”); see alddalogh v. Deutsche Bank Nat'l Tr. CQ017 WL 5890878, at *5
(N.D. Ill. Nov. 28, 2017) (“But adering a return of his house tre money paid for it would
directly contradict thdoreclosure judgment, deooker-Feldmarbars that form of relief too.”);
Frances v. Fed. Nat. Mortg. Ass’'8014 WL 2109892, at *1 (N.D. Ill. May 20, 2014) (“All of
her claimed damages flow from entry of theefdosure judgment; she alleges no injury that is
independent of the operation of the judgment oédtosure. As such, her claims in this case
would effectively invite this Gurt to invalidate, omegate, the state court judgment and are
therefore barred birRooker—Feldmary).

The Court recognizes that Plaintiffs claiagainst the FDIC would not be barred by the
Rooker-Feldmardoctrine if Defendants’ Bged misconduct resulted injuries separate and
apart from the state court judgment. Seg,, Dye v. Amerigest Mortg. Cq.289 F. App’x 941,
943 (7th Cir. 2008) (holding that Truth in me&ing Act claim relating to claimed injuries
occurring six months before state court foosdre proceeding even commenced was not barred
by theRooker-Feldmardoctrine). Based on thelief sought by Plaintis, however, it is clear
that Plaintiffs are challenging injuries stenmgpifrom the state court proceeding—namely the
foreclosure of Plaintiffs’ propéy and the inaccurate accounting of the payments made on the

mortgages on Plaintiffs’ property.
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Counts I-V therefore are dismissed hvaitit prejudice for lack of jurisdictionMains v.
Citibank, N.A. 852 F.3d 669, 678 (7th Cir. 2017) (“A dismissal pursuarRdoker-Feldman
must therefore be without prejudice.”).

D. Failureto Exhaust Administrative Remedies

The FDIC-R also argues thttis Court lacks subject matter jurisdiction to hear claims
not raised by Plaintiffs in the proof of claim MaBurns filed with the FDIC. “The Financial
Institutions Reform, Recowvgr and Enforcement Act of 1989 (“FIRREA”) divests courts of
jurisdiction over any claim involving an act omission of a depositgrinstitution placed in
receivership by the FDIC until the claimant has exhausted his administrative remédass’

v. Citibank, N.A. 852 F.3d 669, 678-79 (7th Cir2017) (citing 12 U.S.C. 8§
1821(d)(13)(D))Farnik v. FDIC 707 F.3d 717, 720-21 (7th rCi2013). Thus, FIRREA
requires any party wishing to pursue a claim againfstiled institution or its assets to present
that claim to the receiver. Where the receigethe FDIC, that meanexhausting the FDIC’s
administrative remedies before peaing the claim in federal court:

The Financial Institutions Reform, Recovery, and Enforcement Act of 1989

(“FIRREA”), contains a general jurigdion-stripping provision barring courts

from reviewing claims seeking payment froam a determination of rights to, the

assets of failed banks for which the FCH@s been appointed receiver. A limited

exception permits judicial review ofaiins disallowed by the FDIC, but only if

the claimant files suit within 60 days of the date the FDIC issues its notice of

disallowance.

Miller v. FDIC, 738 F.3d 836, 838 (7th Ci2013) (internal citationemitted); see alsbarnik v.
FDIC, 707 F.3d 717, 722 (7th Cir. 2013) (“Courts laakthority to revew FIRREA claims

‘relating to any act or omission’ of a failed baak of the FDIC as receiver of a failed bank

unless they are first subjectedRIRREA’s administrative claimprocess.” (quoting 12 U.S.C. 8
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1821(d)(13)(D)(ii))). “[T]he requirement to exhst administrative remedies applies to each
claim a plaintiff may have.'Westberg v. FDIC926 F. Supp. 2d 61, 70 (D.D.C. 2013).

“The party asserting federairisdiction bears the burden démonstrating its existence.”
Farnik v. F.D.I.C, 707 F.3d 717, 721 (7th Cir. 2013) (citingitlv. FedEx Ground Package
Sys., Inc. 457 F.3d 675, 679 (7th Cie006)). Here, there is nimdication that Bob Burns
submitted a proof of claim to the FDIC. Thus, the Court lacks subject matter jurisdiction to hear
any claims Bob Burns seeks to bring againsRDEC-R. The proof otlaim submitted by Mary
Burns did not provide the FDIC-R with fair noticetbt legal theories or causes of action raised
in Counts Il through V' Accordingly, under FIRREA, th Court lacks subject matter
jurisdiction to hear these claims thgy pertain to Mary Burns.

V.  Conclusion

For the reasons explained above, the Cowanitgrthe motion to dismiss [50] filed by the
FDIC-C. The Court grants in part and deniepant the FDIC-R’s motion to dismiss and strike
Plaintiffs’ second amended complaint [51]. Sfieally, the Court dismisses the claims against
the FDIC-R, but denies the FDIC-R’s motionstoike Plaintiffs’ second amended complaint as
moot. The Court gives any real party in ingtrentil March 13, 2018 to appear in this case and
to file a motion for leave to file an amended complaint if any such party believes that the
deficiencies identified above can be cured. If no such motion is filed by that date, this case will

be dismissed and a final judgment will be entered.

1 Wwith respect to Counts 11-V, the proof of claim sttt by Mary Burns does not mention causes of action such

as constructive trust, unfair trade practices, abuse of prawmesaud on the court. [52, at 29-43.] With respect to
Counts VI-XIII, Plaintiffs claims are untelligible. The Court therefore is usla to say with certainty whether the

Court lacks subject matter jurisdiction to hear these claims with respect to the FDIC-R. However, given that the
proof of claim submitted by Mary Burns does not cite to nibait all, of that statutes referenced in these counts,

the Court doubts that it has subject matter jurisdiction to hear any of these claims with respect to the FDIC-R.
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Dated:Februaryl5,2018 £ E ;/

Robert M. Dow, Jr.
Lhited States District Judge
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