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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
RSI VIDEO TECHNOLOGIES, INC.
Plaintiff,

V. No. 13C 7260

VACANT PROPERTY SECURITY
LIMITED, VPS GROUP INC., and

)

)

)

)

;
VACANT PROPERTY SECURITY, LLC )
)

)
QUATRO ELECTRONICS LIMITED )
)

)

Defendans.

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, District Judge:

On May 6, 2013, Plaintiff RSI Video Technologies, Inc. (“RSI”) filed a four count
“Original Complant for Patent Infringement” (Dkt. No. 1) (“Complaint” or “Compl.”) in the
Southern District of Texas against Defendants Vacant Property Secui@yMacant Property
Security Limited, VPS Group Inc., and Quatro Electronics Limited (collelgt“Defendans”).
RSlhas allegedefendants infringedeveralof RSI's patents conceing security systems
(Compl. 1 2.)This case was transferr&althis court on October 4, 2013, (Dkt. No. 2@ceived
October 10, 2013 (Dkt. No. 27), and assigned to this court on October 28, 2013 (Dkt. No. 30).

Before the court isPlaintiff's Motion for Default Judgment and Entry of DefayDkt.
No. 42 (“MDJ"). RSlseelsan order entering a default judgment agatle$éndant VPS Group,
Inc. for failure to respond or defdntself against this lawsuit(MJD at 4) In opposition(Dkt.
No. 52) (‘Opp’'n), the threenameddefendants other thaWPS Group Inc. (the “Existing

Defendants”yespond that VPS Groypnc. is not a legal entity (Oppn at 2-4.) The Eisting
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Defendantshowever, admit thatie phrasé¢ VPS Group” is “a shorhand phrase used by VPS
Holdings Ltd. to identify a set of affiliated and related companidsl.”af 45.)

For the reasons stated in this order, the coeniesRSIs motion for defaultjudgment,
and because of the Existing Defendants’ admission thateha “VPS Group” was used to
“identify a set of affiliated and related companijdbe Existing Defendants are orderedil®in
this court’'s record by no later than March 17, 2014 at 5:00 p.m. CDT a list of aik®nt
affiliated in any way to the Existing Defendants to which @emplaint's subject matter
pertains.

BACKGROUND

On June 17, 2013yipr to this case beingansferredo this court, RSI request&diiver
of service of process froompposing counsel. (MDJ, at Ex. BQpposing ounsel signed and
returned thevaivers for each of the Defendants named in this, tasleding VPS Group, Inc.
(Id.) On August 16, 2013 isting Defendants Vacant Propgi®ecurity LLC, Vacant Property
Security Limited, and Quatro El@onics Limited filed amAnswer(Dkt. No. 14) (the “Answer”)
and aMotion to Transfer Venue to this courtDkt. No.15.) VPS Group, Inc. was not included
in the Answer otheMotion to Transfer Venue(ld.)

In response, RSI asked the court to “edifault and render a default judgment”,
becauseVPS Group, Inc. did not file a responspleading or otherwise defend the suit within
60 days”of receiving the service waivefMDJ at 3 (citing FED. R. Civ. P. 4(d)(3))RSI
justifies this step by arguing that “an entity called VPS Group has heldatged§ a legal entity
in several ways.”(Id. at 34.) To support this claim, RSI notégt counsel “agreed to waive
service on behalf of VPS Group, Inc.”, the VPS website “refers W& ‘Group”, andduring

settlement negotiatioridark Silver, CEO of VPS Holdings Limitedvhich is not an Existing



Defendantpresented a business cdmhich representetVPS Group as a corporate entity with
the words VPS Groupat the top of the card.”ld. (citing Exs. BD).)

Existing Defendants respond that “VPS Group Inc. does not exist” and that “[ifthmesé
(Opp’n at 1.) Acording to Kisting Defendants, there is “no way to collect damages or enforce a
judgment against a naxistent entity’ (Id.) Existing Defendants claim that “counsel for VPS

LIS

agreed to accept a Waiver of Service for all named defendants” “[ijn a gesturgefaton, and in
an effort to permit the litigation to proceed efficientlyld.(at 2.) Existing Defendants then cite a
litany of instances where they disclosed to RSI that VPS Group Inc. did not ékistt Z3.)
Existing Defendants respond to RSévidence that VPS Group “held itself out as a legal
entity” as follows. Because waiving servied receiving Mr. Silver'®usiness caroccurred
after the @mplaint was filed, RSl must have included VPS Group, Inc. in the Complaint “based
solely upon their unreasonable interpretation of” \@P8&bsite. Ifl. at 3.) RSI thennotes that
the title “Inc.” is not even employed in the United Kingdom and that a “routine quterthe
incorporation records in the United Kingdom” shows that “VPS Group Ires dot exist.” 1¢.)
Existing Defendantalsoargue that default judgment runs counter to Seventh Circuit
precedent “in this hotly contested matter”, becaus&#wenth Circuifavors “trial on the
merits” “over default judgments”.Id. at5 (citing Ellingsworth v. Chrysler665 F.2d 180, 185
(7th Cir. 1981)jsby v. Clark 100 F.3d 502, 504 (7th Cir. 1996)).) Finally, Existing Defendants
argue that the Federal Rules of Civil Procedure permit this court to relievertirararfy default
judgment. [d. at 56 (citing Fed. R. Civ. P. 55(c), 60(b)).) According to Existing Defendants,
this relief is appropriate where any default was the product of mistake geitete, the

parties did not engage in abuse or cause any prejudice, and where non-frivolas®oonf

occurred with no showing of bad faith or gross negldct) (



In Reply (Dkt. No. 55)RSlasserts thdExisting Defendantadmitthat“VPS Group is
“a shorthand phrase used by VPS Holdings Ltd. to identify a set of related compagp:h (
at 45.) As a matter of law, RSI argues that the patent infringement statute (35 U.S.C. § 2[EF) entit
it to relief fromwhoevemay be involved in the alleged infringement—whether that be VPS Group
directly or a set of affiliatednd related compags. (Reply at 3.) Here, according to RSI, since
service was confirmed and waived, the Federal Rules mandated that VPS Group ddsae4.)
This would have provided RSI the opportunity to conduct discovery on VPS Group to investigate
whoever among its affiliates and related companies is engaging in infringefae) Without such
discovery, oExistingDefendants identifying the set of VPS Group companedved RSI, and
this court,are left to gueswhat actual entities within “VPS Group” are proper defendamts.a( 5.)

LEGAL STANDARD

A court may enter default and render a default judgment against a parhawif@iled to
file a responsive pleading or otherwise defend against S@ieFed. R. Civ. P. 55(a)b)(2).
However,under Fed. R. Civ. P. 55(@,court‘may set aside aantry of default for good cause”,
and under Fed. R. Civ. P. 60(b) fhay set aside a defaultdgment” In the instant action, this
court is only concernedwith Rule 55(c) because the court hast enteed a final default
judgmen for RSI. SeeMerrill Lynch Mortgage Corp. v. Naraya®08 F.2d 246, 252 (7th Cir.
1990).

The Seventh Circuihas held that a “district court's eventual [Rule 55(c)] decision”
deservesgreat defenece”, Swaim v. Moltan CoZ3 F.3d 711, 722 (7th Cir. 199@&ndtherefore
such a determination will only be reverded abuse of discretiqgrSun v. Bd. of Trs. of the Univ.
of lll., 473 F.3d 799, 810 (7th Ci2007). These procedures brirfgo bear the district court’s
fact finding function and unique kmdedge of the casand maintain[jthe court of appeals’ role

as a forum for resolving disputed questions of lawtfact.” Swaim 73 F.3d at 719.
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Under Rule 55(c), party seeking to vacate an entry of default prior to they aritfinal
judgment must show:(1) good cause for the default; (2) quick action to correct it; and (3) a
meritorious defense to the complainCracco v. Vitran Express, InG59 F.3d 625, 630-31 (7th
Cir. 2009).

To establislgood cause for defauld party mustshow a good faith reasonrféailing to
appear”,which means that relief from default can only be grafiétere the actions leading to
the default were not willful, careless or negligen&Wwaim 73 F.3d at 721. To demonstrate a
“meritorious defense” exists, the party seekingefdrom the default need not show the party’s
defense will“beyond a doubt, succeed in defeating a default judgment”, but the party’s defense
must be “one which at least raises a serious question regarding the propreetdefault
judgment and which is supported by a developed legal and factual b@sia”Roll Trucking v.
Superior FreightNo. 10-7687, 2011 WL 1114505, at *2 (N.D. Ill. Mar. 25, 2019w J.)

The Seventh Circuit has explicitly stated that @¢ases articulate a policy of favoritrgal
on the merits over default judgmeéntld. (citing C.K.S. Engs, Inc. v. White Mountain Gypsum
Co., 726 F.2d 1202, 1205 (7th CifL984) (collecting cases)). “A default judgment, like a
dismissal, is a harsh sanction which should usually be employed only in extreat®ss, or
when less drastic sanctions have proven unavailableCent. Ill. Laborers Dist. Council v. S.J.
Groves & Sons Co., Inc842 F.2d 164, 167 (7th Cir. 1988)he Seventh Circuit, howevdras
also recognized that a district court “has a responsibility to keepcihit calendars as current
as possible”, and that “[t]his responsibility requires compliance with the aflprocedte and
finality of judgment.” Id.

To provide guidance in resolving these potentially competing concdrasSeventh

Circuit has noted that the “willfulness of the defaulting party’s actionsesdommon thread’
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which runs through” its review of default judgmentd. (quotingC.K.S. Eng’rs 726 at 1205).
The Seventh Circuit has also provided a list of factors a district court omsyderduring Rule
55(c) analysiswhich includes “the burden on [the districburt’s] docket”, “reliance on the
default by the nonmoving party”, “the policy considerations favoring ternomatif stalled
litigation”, and the “possibility of injustice” based on the merits of a pakidsn versus the
“proffered excuses for the defld” Swaim 73 F.3d at 722.
ANALYSIS

l. VPS GroupInc. & VPS Group

This court is satisfied that specific legal entitynamedVPS Group,Inc. does not exist
William Kolegraff, counsel for Existing Defendantsepresentsin his sworn declaration
(“Kolegraff Decl.”) that on multiple occasions he informed RSI's counsel that VPS Group Inc.
did not exist. (Dkt. No. 53, Kolegraff Decl. §11-12) Existing Ddendants have also
consistentlymaintairedin their papershat VPSGroup, Inc. does not existSée, e.g.Opp’n at
1, 2, 4; Dkt. No. 13, Jt. Discov. Plan at 1; Answer atR2nally, Mark Silverand James O’Brien,
executives for Kisting Defendantshave declared under penalty of perjury that VPS Group Inc.
does not exist. (Dkt. No. 53-3jlver Decl. {1 5%; Dkt. No. 17, O’'Brien Decl. 1 3.)

Again, RSI argueghat (1) VPS Group existseparately fronany VPS Group, Inc.(2)
VPS Group has held itself out as a legal entity, andti{@)eforedefault judgment may be
entered against VPS Group. (MDJ a#t3 However, this court igersuadegdfor the purposes of
this motion,by existing Defendantounter representaticdhat VPS Group merely refers to a
set of affiliated and relatecompanies.(Opp’n at4-5 (stating tiat VPS Group “is just a shert
hand phrase used by VPS Holdings Ltd. to identify a set of affiliated and relatednoesigad

that VPS Group “is a term of convenience.”); Dkt. No-%3Silver Decl. § 6 (substantially



similar).) Given theseswornstatementsthe court believes rendering a default judgment against
a currently uspecifiedset ofentities would be a sloppy procedural couesspeciallyin light of
the relief the Court is ordering as explained in Section Il of this opinion below.

This court isadditionally unconvinced by the evidence RSI offers to rebut the above
finding of factfor the purposes of this motion. First, RSI points to counsel’s acceptance of
service for VPS Group, Inc. as evidence that VPS Group held itself ouvtgal @mtity. (MDJ at
3.) However, this court finds credigbthe alternative explanationxisting Defendants offer,
namely that accepting service was merely “a gesture of cooperation” and “an efforhtitiper
litigation to proceed efficiently”. (Opp’at 2.) The email correspondence between counsels on
the issue of acceptingervice shows little more tharnxisting Defendants’ counsel accepting
service as a matter of course to expedite the litigation. (Dkt. No. 55, Ex.EAi$ting
Defendants’ coured has also representdigat he basically attempted to retract the acceptance of
service for VPS Group, Inc., by repeatedly explaining that VPS Group, Inc. did notwedist
presumably would not answer the Complai€olégraff Decl. § 1112.)

Next, RS arguesthat the portions of Existing Defendants’ websitgeferring to VPS
Group,establish that VPS Group has held itself out as a legal entity. (MDB4 @ditthg Ex. C).)

The ourt finds the references RSI poirits consistent wittExisting Defendants’ explanation
that VPS Group is shehand or a term of convenience for a set of affiliated and related entities.
(Opp’n at 4-5; Dkt. No. 53-3, Silver Decl. § 6.)

Taken as a whole, the VPS website does not convey that VPS Group is some non-descript
corporate parent or controlling organization as RSI would have the court believe. This
conclusion issupportedby the “Contact Us” page thatxisting Defendantgite for the court.

(Opp’'n at 34.) Without mentioning VPS Grouphdt page directs users tcontact VPS



Holdings Ld—the entity this court believes is likely to be the corporate pareftolegraff
Decl., Ex. G.) The“Our History” webpagewhich RSl actually directs the court talsosupports
the provisional finding that VPS Holdings Ltd is the likely parent organizat{DJ at 34.)
That pagestates that VPS Group was founded in 2003 and contains a timeline thatingPS
Holdings Ltd was createth the same year(MDJ, Ex. C.)

Finally, RSI argues thaMark Silver's business card, presented during settlement
negotiations with RSI, evidences that VPS Group has held itself out as a bustitgssRSI
bases this claim on the fact Silver’s caatl the words “VPS Grougt its top. (MDJ at4, EX.

D.) Having reviewedhis business cardvDJ, Ex. D) this courtalso finds it consistent with
Existing Defendantsadmission that VPS 1@up is short hand for a set eftities It would defy
common sense for this court to negatively reflect upon such-saod Mr. Silver was under no
obligation to formally catalogue alhis corporate relationships in laundry list fashion on a
seemingly innocuous business chedpresented at settlement negotiations

II. The Inappropriateness of Default Judgment

As discussed above, this cowill not enter default judgment against either the-non
existent VPS Group, Inc. or VPS Group whibtr purposes of this motigrseemgo be shor
hand foranarrangement of corporate entities. However, even asgutmi VPS Group could
supporta default judgment, theourt would exercise its discretion to provide a less draconian
remedy. RSI forcefully argues that the patent infringement statute entitles itied freim whoever

is involved in the alleged infringement, including VPS Group as an alkgged(Reply at 3.) While

! For legal purposes, corporations customarily list thaient in this webpage section.

*Neither party briefed thissue of whether weighing the busineasdés evenpermissible
considering it was presentedaasettlement negotiation apdtentially protected under Federal
Rule of Evidence § 408. Because the parties have not raised the issue, the court dakis not fi
necessary to consider the matter thoroughly. However, suffice it to say, thérasiRSI's
attempted use of this document less than becoming.
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it may be true that RSI is entitled to relief from whoever infringed on its patent,stredeollow
that RSI is entitled to the default judgment it seeks here.

As discusse above,under Fed. R. Civ. P. 55(c), this cotimay set aside an entry of
default for good cause*a decision the Court of Appeals will accord “great deferenc&e
Swaim 73.F.3d at 722. Under Rule 55(c), a party seeking to vacate an entry of default prior to
the entry of final judgment must show: “(1) good cause for the default; (2) quick &m correct
it; and (3) a meritorious defense to the complai@racco v. Vitran Express, InG59 F.3d 625,
630-31 (7th Cir. 2009). However, the “harsh sanction” of default judgment should only be
employed fn extreme situations”, such aswlien less drastic Bations have proven
unavailable”, or when thwillfulness of the defaulting party’actions is the “common thread”.
See N. Cent. lll. Laborer842 F.2d at 167.

Existing Defendants have demonstrated as a factual matter that good cassereaisy
allegeddefault. As discussed above, Existing Defendants have persuaded thet poesenof
the following facts (1) counsel’'s acceptance of service was merely “a gesture of cooperation”
“to permit the litigation to proceed efficiently”, (Opp’'n at 22) counsekssentially attempted
to revoke this acceptance by informing RBat VPS Group Inc. did not exiahd could not
answer the @mplaint, (Kdegraff Decl. T 1112.); and (3) RSI insisted upon receiving such an
answer as evidenced by the parties’ motion pracf@pp’'n at 3 (“RSI now asks this Court to
enter both a default and a default judgment against VPS Grouf), Inchus, any perceived
default was not the product of willfulness, carelessness, or negligéweay 73 F.3d at 721,
but rather the result of a godaith legal dispute amore parties.

This court also holds as a factual matter that the second prong of Rule 55(c), tijoick ac
to correctjs inapplicable given the current fact&gain, from Existing Defendants’ perspective,

they were not required to provide an answer to the Complaint on behalf of Hegistamt entity
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VPS Group, Inc. See, supraat 6. Additionally, thisis not a case where defendants have
neglected to respond to plaintiffs’ complaint in any fashion, which causesffdaimtspeculate

on what defenses will be made. Insteiads undisputed that Existing Bendants filed heir
Answer in a timely fashim and Eisting Defendants interest aie all likelihoodthe same as any
other potential VPS corporate entities. With an Answer in hand from likely similarly situated
entities, RSI fails to convince the court it has suffered prejudice frormkeofanotce of likely
defenses. In such a case, it makike sense for this court to draconically ente default
judgment against a currently unknown set of potential defend&@#s.Budget Re#t-Car Sys.

v. Pratt No. 94-6068, 1995 WL 505950, at *1 n.1 (N.D. Ill. Aug. 28, 1995).

The court also holdshat Existing Defendants’ have satisfied the meritorious defense
prong for Rule 55(c) relief, by raising “serious question regarding the propriety of a default
judgment” “supported by a developed legal and factual bagis”a Roll Trucking2011 WL
11145@®, at *2. As discussed abovesigiing Defendants have already provided a timely answer
to the @mplant. (Dkt. No. 14.) In its Answer, EKisting defendants set forth sevelagal
theories as affirmative defenses that cause this court to question the propresttering a
default judgment. See, e.g. Answer {1 45-49.)

Finally, this is a hotly comested matter as evidence by the parties’ willingness to engage
in motion practice on a dispute that the court expects counsel usually couleé$aived. The
court haskept this fact in mind whileonsidered the factors the Seventh Circuit has provimied
Rule 55(c) relief.Swaim 73 F.3d at 722. Under this test, the court believes it would be “unjust”
to enter a default becauseafjood faith legal dispute on whether an alleged entity was required
to answethe complaint. There is no way RSI in any way “relied” upon this default, comgjder

it was put on note by Existing Defendants’ Answer that they would be contesting the suit.
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lll. Ordered Relief

Even thoughExisting Defendants have in several instances referred to VPS Group on
their website,(MDJ, Ex. C.), andheyacceptedservice initially on behalf of VPS Group, Inc.,
(Id., Ex. A), Existing Defendantsave only nowadmitted thathere exists a series of related and
affiliated entitieghey haveeferred toas“VPS Group.” (Opp’n at 45.)

RSI suggestthat Eisting Defendanthaveattempedto hidethese other entities which
may be proper defendants in this case. (Reply&a} Fhe cout cannot affirm RSI's conclusion
at this juncture, but the court recognizes that having the Existing Defendantsdmiatleat
“VPS Group” is shorhand for “a set of affiliated and related companies”, identify those entities
and their individual relationships to the conduct alleged by RSI in its Complaint woodalye
the situation.

To assureRSI such gamesmanship not occurring,andin the interest of efficiently
administering justice, the cowtders the following. The court orders the Existing Defendants to
review their corporate organization and file in this court’s reedlidt of all entities affiliated in
any way to the Existing Defendants to which the subject matter of the Complaaihpdy
March 17, 2014 at 5:00 p.m. CDT. During this disclosure, Existing Defendants must provide
enough information to permit RSI &valuate whether the entity @hld properly be added to the
Complaint, but no moreRSI is granted leave to file a First Amended Complaint, if RSI desires,
naming additional entities as defendants by March 31, 2014

The Court cannot emphasize the following enough. A blanket deitialittle effort or
analysisof any entity having any connection tiee subject matter of th€omplaint will not
satisfy this order. However, the court hasdesire to prejudicéhe Existing Defendants through

their disclosires No disclosure of any entity being touched iy the subject matter of the
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Complaint will in any way beonstrued as an admissionevidenceof guilt for thependency of
the proceedings without a further order of this court.

CONCLUSION

RSI's Motion for Default Judgment and Entry of Default (Dkt. No. 42) idedkm its
entirety. The court orders the Existing Defendants to review their corporatezatganand file
in this court’s record a list of all entities affiliated in any waythe Existing Defendants to
which the subject matter of the Complaint pertains. Existing Defendants must cothgete
review and convey these results to RSI by March 17, 2014 at 5:00 p.m. CDT. RSI is granted
leave to file a First Amended Complaint, if RSI desires, naming additional entitie¢easiants

by March 31, 2014. The case is set for a report on status at 9:00 a.m. April 15, 2014.

ENTER:

7-1444&-%/

JAMES F. HOLDERMAN
United States Districiudge

Date: March10, 2014
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