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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JASONPATTERSON, )
Petitioner, ))
V. ; Cas#o.: 13-cv-07324
RICHARD HARRINGTON, Warden, ))
Menard Correctional Center, ) Judge Robert M. Dow, Jr.,
Respondent. ))

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Respondrichard Harrington’s motion to dismiss
[9] Petitioner Jason Patterson’s petition for a writ of habeas corpus [1] on the ground that the
petition is time barred under the one-year statuténafations that applies to federal habeas
corpus petitions under the Antiterrorism andeefive Death Penalty AG(AEDPA”). For the
reasons stated below, the Court grants Respondent’s motion [9] and dismisses the habeas petition
as untimely.
l. Background

In March 2004, in the Circuit Court ofo@k County, lllinois, Petitioner Jason Patterson
pleaded guilty to one count of first degree muraea one count of aggravated battery of a child.
In exchange, the State dismissed three additiooahts and agreed to a fifty-year sentencing
cap. The factual basis for Petitioner’'s plea ld&hed that in August 1999, Petitioner beat a
five-year-old to death and similsrbattered her six-year-old bhar. Upon his arrest, and after
being advised of and waiving his Miranda righfeetitioner admitted to police that he hit both
kids with his belt. After confronted with treitopsy results, Petitioner admitted that he hit one

of the children with an alphabet toy thatipellater recovered from his apartment.
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Petitioner then gave a videotaped statemanihich he admitted striking both children
with extension cords and his belbffdiscipline purposes.” On thparticular evening, Petitioner
beat the girl with his belt becse she could not spédier last name. After the beating, she still
did not spell it correctly, so he “shoved” tlaphabet toy into her chest “at least twice.”
Petitioner demonstrated how he “shoved that dbaarher” and “how hénit her with the belt.”
Petitioner also struck her with his hand. Heildeft the apartment with his friends, smoked
some marijuana, then returnedthe apartment and slept. The next morning, after the girl began
vomiting and complaining of stomach pain, he #mel victim’s mother took her to the hospital.
The child died before she reached the hospital.

On May 7, 2004, the trial court sentenceditl@er to 50 years of imprisonment.
Petitioner neither timely moved to withdratis plea nor timelyiled a direct appedl. In
August 2004, Petitioner filed a motion seeking a fraascript of the guilty plea proceedings.
The trial court denied that motion on tOker 20, 2004, and, on December 22, 2004, Petitioner
filed a notice of appeal. The ensuing epp No. 1-04-3844, was dismissed for want of
prosecution on August 3, 2005. Petitioner then fil@doese petition for leave to appeal (PLA) to
the lllinois Supreme Court. The lllinois Suprer@ourt denied leave to appeal on January 25,
2006. People v. Patterson, No. 101406, 844 N.E.2d 970 (Ill. 2006) (Table).

On July 13, 2006, Petitioner mailegbia se postconviction petitiopursuant to 725 ILCS
5/122-1, et seq. Appointed counsel subsequentiyed a supplemental petition and an
“addendum” to the supplemental petition. The state trial court dismissed the petitions on the
State’s motion, and the state appellate courtraéfd. Petitioner’'s ensuing PLA was denied on

September 26, 2012. According to Petitioner, hentfiled a petition for certiorari with the

! He unsuccessfully attempted to file a late notitappeal on August 26024, which was denied on
September 3, 2004.



United States Supreme Court in December 20iPthat petition was denied on March 4, 2013.
On October 8, 2013, Petitioner mailed his 28 0.8 2254 petition from Menard Correctional
Center. Respondent has moved to dssntine petition as time-barred [7].
. Analysis

The sole gquestion raised in Respondemtistion is whether the petition should be
dismissed as untimely under the one-year statuienétions for 8 2254 petitions set forth in 28
U.S.C. § 2244(d)(1) Section 2244(d)(1) states:

A 1l-year period of limitation shall apply t@n application for a writ of habeas

corpus by a person in custody pursuantatjudgment of a State court. The

limitation period shall run from the latest of —

(A) the date on which judgment beca final by the conclusion of direct
review or the expiration of éhtime for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is
removed, if the applicantas prevented from filing by such State action;

(C) the date on which the constitutiongjht asserted was initially recognized
by the Supreme Court, if the riglhas been newly recognized by the
Supreme Court and made retroactvapplicable to cases on collateral
review; or

(D) the date on which the factual pieate of the claim or claims presented
could have been discovered throué exercise of due diligence.

28 U.S.C. § 2244(d)(1). Petitioner does not allagstate-created impediment to filing or a
newly recognized and retroactive constitutionght. See 28 U.S.C. § 2244(d)(1)(B)-(C). In
turn, Respondent contends that whether timitdiions period is caldated under 28 U.S.C. §
2244(d)(1)(A) or (d)(1)(d), Pdtoner’s claims are untimely.

Under section 2244(d)(1)(A), the “default” provision, skeanson v. Robert, 431 F.3d
992, 992 (2005), the limitations period begins ragnivhen the judgment ia petitioner’s case

“bec[omes] final by the conclusion of direct reviewthe expiration of the time for seeking such



review,” 28 U.S.C. § 2244(d)(1)(Ajzonzalez v. Thaler, 132 S. Ct. 641, 653-54 (2012). Here,
because Petitioner did not fiee motion to withdraw his guiltyplea or a direct appeal, his
judgment became final on June 7, 2004, the last @atehich he could have filed, but did not
file, a motion to withdraw his guilty pl€a.SeeUnited Sates ex rel. Martinez v. Hodge, 2012
WL 1965447, at *2 (N.D. lll. 2012) (where no motitmwithdraw guilty pea filed, petitioner’s
judgment final under 8§ 2244(d)(1)(A)itty days after entry of plea)ll. Sup. Ct R. 604(d) (no
appeal may be taken from judgment enteupdn plea of guilty unless defendant moves to
withdraw plea within thirty dgs). Accordingly, Petitioner'§ 2254 petition was due one year
later, on June 7, 2005. See Fed. R. Civ. P. 6l@yell v. Hanks, 283 F.3d 827, 833 (7th Cir.
2002) (applying “anniversary method” of caldibg limitations period). Furthermore,
Petitioner’'s post-conviction preedings did not toll the limitains period under § 2244(d)(2)
because they were not commenced until July 13, 2006, after the federal year hadOapsed.
Jesus v. Acevedo, 567 F.3d 941, 943 (7th Cir. 2009) (stpteceeding that does not begin until
after limitations period expires termed “irrelevanThus, the present federal petition—filed in
2013—is years late.

Even assuming that Petitioner’s first claimayg a later starting date of the limitations
period, as calculated from (d)(1)(D9 still is time-barred. Petitiomss first claim alleges that he
was denied the benefit of hisepl bargain and that, until he re@a a copy otis sentencing
order on February 5, 2005, kikd not know that he would beequired to serve a term of

mandatory supervised release (MSR)ofwing his agreed-upon 50-year sentehcéssuming

2 The thirtieth day, June 6, 2004, fell on a Sunday.

® Petitioner’s assertion that he “did not learn whatRviBeant until 2008” (see Doc. 1 at 11) does not
change this analysis, for “time commences wiles factual predicate ‘could have been discovered
through the exercise of due diligence,” not when it acsally discovered by awg@n prisoner,” or “when
the prisoner recognizes [its] legal significand®wens v. Boyd, 235 F.3d 356, 359 (7th Cir. 2000).
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that Petitioner did not receive notice that he would be required to serve an MSR term until
February 5, 2005 the limitations period for Petitioner’s first claim would start on this later date
under § 2244(d)(1)(D), and his fedeyear would have expireoh February 6, 2006. Again,
Petitioner’'s post-conviction preedings did not toll the limitains period under § 2244(d)(2)
because they were not commenced until 2By 2006, after the federal year had lapsé&uk
Jesus, 567 F.3d at 943.

Moreover, Petitioner’s motion fdranscripts had no tollingffect because it was not an
“application for State post-convictiamr other collateral review.” Selerice v. Pierce, 617 F.3d
947, 952 (7th Cir. 2010) (holding that motion fONA testing to prove doal innocence does
not toll statute of limitationsdrause successful motion only esstlpetitioner to evidence, not
release);Hodge v. Greiner, 269 F.3d 104, 107 (2d Cir. 2001) (state proceeding seeking
transcripts that might aid in challenging conviction not an “application for state post-conviction
or other collateral ngew” under § 2244(d) (2))Jnited Sates ex rel. Topps v. Chandler, 2013
WL 1283812, at *3 (N.D. Ill. Mar. 26, 2013) Atthough [Petitioner's] mandamus complaint
alleged a deprivation of due process, it doesoostitute a “collaterattack” on his conviction
because even if it were successful, [his] remedy would have been the production of documents,
not release or a new trial. Such requests flmrimation—be they pursuaft the FOIA or other
authority—generally do not cortsite applications for state pesonviction or other collateral
review under § 2244(d)(2).”).

And even if the motion for transcripts dithve a tolling effect, it would not salvage
Petitioner's untimely petition. After the lllinois Supreme @urt denied petitioner's post-

conviction PLA on September 26, 2012, Petitiowaited more than a year—377 days—before

* The Court notes that Petitioner's May 7, 2004rd& of Commitment and Sentence to lllinois
Department of Corrections” plainly states that he is to serve “3 yrs MSR.”



filing his § 2254 petition irthis Court on October 8, 20£3Accordingly, whether Petitioner’s
limitations period is calculat under § 2244(d)(1)(A) or {Dthe petition is untimel§.

That leaves equitable tolling. A petitioness “entitled to equitable tolling only if he
shows (1) that he has been pursuing his siglitigently, and (2) that some extraordinary
circumstance stood in his waynd prevented timely filing.”"Holland v. Florida, 560 U.S. 631,
649 (2010). It is a petitioms burden to establish Ho of these points. Séeaicker v.
Kingston, 538 F.3d 732, 734 (7th Cir. 2008). The realm of equitable tolling is a “highly fact-
dependent area” in which courts are expectedntploy “flexible standards on a case-by-case
basis.” Socha v. Boughton, --- F.3d ---, 2014 WL 3953932, at *1 (7th Cir. Aug. 14, 2014). That
said, tolling is rare; it is ‘&served for extraordinary circumstances far beyond the litigant's
control that prevented timely filing.”"Nolan v. United Sates, 358 F.3d 480, 484 (7th Cir.
2004) (internal quotation marks and alterationsttexh). Petitioner does not argue for equitable
tolling, and nothing in the recorsuggests that Petitioner purduleis rights diligently yet was
thwarted by some “extraordinary circumstanteat prevented him from complying with the
limitations period set forth in 8§ 2244Holland, 544 U.S. at 649. Neither hpso se status nor his
unfamiliarity with the intricacies of habeas l4of which there admittedly are many) constitutes

an “extraordinary circumstance.” S@élliamsv. Sms, 390 F.3d 958, 963 (7th Cir. 2004).

® Petitioner contends that the one-year statutenititions for seeking federal habeas corpus relief from

a state-court judgment should be tolled during thedpecy of his petition for certiorari to the United
States Supreme Court, filed on December 20, 2012 and denied by the Supreme Court on March 4, 2013.
However, that argument has been squarely rejected by the Supreme Colrawi®eee v. Florida, 549

U.S. 327 (2007) (AEDPA not tolled during penderafypetition for certiorari from judgment denying

state post-conviction review). The one-year period does not include the time during which certiorari may
be sought in the U.S. Supreme Court (or, if sought, ruled uponjdSeee als&ocha v. Boughton, ---

F.3d ---, 2014 WL 3953932, at *1 (7th Cir. Aug. 14, 2014).

® Petitioner represents that the lllinois Appellataie August 3, 2005 dismissal order was entered in

his direct appeal proceedings. But the record clearly reflects that Petitioner did not move to withdraw his
plea, so he could not have filed a direct appeald #ere is no question that the December 22, 2004
notice of appeal was from the denialR#titioner's motion for transcripts.
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In short, the applicable one-year limitatiopsriod expired beforéetitioner filed the
instant petition, notwithstanding harious attempts to psue relief in state court. Petitioner’'s
contention that he had been dilig&pursuing his rights is unaviaidj as a matter of fact, law, or
both.

[I1.  Certificate of Appealability

Under the 2009 Amendments to Rule 11(a) of the Rules Governing Section 2254
Proceedings, the “district court must issue aryda certificate of appealdity when it enters a
final order adverse to the apgnt.” Accordingly, the Court must determine whether to grant
Petitioner a certificate appealability pursuant 88 U.S.C. 8§ 2253(c)(2).

A habeas petitioner does not have an absoigke to appeal a district court’s denial of
his habeas petition; instedie must first request a certificate of appealability. Gd&er-El v.
Cockrell, 537 U.S. 322, 335 (2003pandoval v. United States, 574 F.3d 847, 852 (7th Cir.
2009). A habeas petitioner is #ied to a certificate of appedility only if he can make a
substantial showing of the dahiof a constitutional rightMiller-El, 537 U.S. at 336Evans v.
Circuit Court of Cook County, Ill., 569 F.3d 665, 667 (7th Cir. 2009). Under this standard,
Petitioner Patterson must demongrttat “reasonable jurists couli@bate whether (or, for that
matter, agree that) the petition should have beswiwed in a different manner or that the issues
presented were adequate to desemweouragement to proceed furtheMiller-El, 537 U.S. at
336 (quotingSack v. McDaniel, 529 U.S. 473, 484 (2000)). And dases where a district court
denies a habeas claim on prdgeal grounds, the court should issueertificate ofappealability
only if the petitioner shows thét) jurists of reason would finid debatable whether the petition

states a valid claim of the denial of a consitinal right, and (2) justs of reason would find it



debatable whether the district court veasrect in its proedural ruling. Se&ack, 529 U.S. at
485.

In view of the analysis set forth aboveg fGourt concludes that f#@ner has not made a
substantial showing that reasote jurists would differ on whier his claims are time-barred
under 28 U.S.C. § 2244(d)(1). Thus, the Courtides to certify any issues for appeal pursuant
to 28 U.S.C. § 2253(c)(2).

V.  Conclusion

For these reasons, the Court grants Resparigiehard Harrington’s motion to dismiss

[9] Petitioner Jason Patterson’s petition for habeapus as time-barred under 28 U.S.C. §

2244(d)(1). The Courtettlines to certify any issues fgo@eal under 28 U.S.C. § 2253(c)(2).

Dated:Septembel1,2014 W
-

RobertM. Dow, Jr.
UnitedState<District Judge




