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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ERNIE PINKSTON,
Plaintiff,
13C 7399

V.

CITY OF CHICAGO , Judge John Z. Lee

Defendant

MEMORANDUM OPINION AND ORDER

Plaintiff Ernie Pinkstonproceeding pro séas filed suit under 42 U.S.C. § 198@ainst
his former employer, the City of Chicago, for depriving him of his right to equalgbi@teunder
the Fourteenth Amendment of the United States Constitution based on raceregidede
disability. Pinkston has also sued the City for race discrimination and retaliation underITitle
of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. § 200G seq and disability
discrimination and retaliation under tAenericans with Disabilities Act (ADA), as amended by
the Amendments Act of 200ADAAA), 42 U.S.C. § 12102(3). The City has filed a motion for
summary judgment as to all claimg-or the reasonsxpained below, theCity’'s motion is
granted in part and denied in part.

Facts

Unless otherwise indicated, the following facts are undisputed. The City hirlestd?)

who is AfricanAmerican,as a firefighter for the Chicago Fire Department (CFD) i83L9

Def’s LR 56.1(a)(3) Stmt. § 1; D& Ex. C, Pl’s Dep. Ex. Pinkston Work History, at

! In his response brief, Pinkstdists his causes of action, but then states that he intends to amend

his complaint to also state a due process violation under § 1983. Pl.’s Resp. Br. atdintif play not
amend his complaint through arguments in his brief in opposition to a motioonfonagy judgment.”
Shanahan v. City of Chi82 F.3d 776, 781 (7th Cir. 1996). In ruling on the City’'s summary judgment
motion the Court declines to address the proposed due process claim.
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PINO00002, ECF No. 88 at 3233 (Work History). Pinkston was promoted to Fire Engineer in
1987, to Lieutenant in 1989, to Captain in 1993, and to Battalion Chief in 2000. Work History,
at PINOO0O002. Heeventually was appointed Deputy District ChigfDDC) by CFD
Commissioner Glenn E. Carr in 2004d.; seePl.’s Ex. 2, Pinkston Dep. Exs., 9/2/04 Mem.
from G. Carr, at 1.

Pinkston’sDDC position is an exempink position. Defs LR 56.1(a)(3) Stmt. T 12.
Althoughexemptrank employees are not represented by the Chicago Fire Fighters Union, Local
2,seeid. 1 7, the record is unclear whether, or to what extent, exeangptemployees are subject
to the provisions of the Collective Bargaining Agreement (CBA) between ttyea@d the
Chicago Fire Fighters Union, Local No. Zompareid. 1 9 (stating that DepytDistrict Chiefs
like Pinkston are not subject to the CBAyjth id. § 1 (citing Pl’'s Dep. Ex. 9, 4/12/12
Termination Letter at PINO00024 (stating that Pinkston was terminated pursuaptaasaon
of the CBA)),and Def.’s Ex. E, Bryant Aff. § 3 (sameand Def.’s Ex. F, Ignacio Aff. § 21
(stating that the CBA'’s Sick and Injury Leave Provision applies to Pinkston).

During Pinkston’s tenure as &JC, he went on medical status, which is also referred to
as a “layup,” due to back pain on July9, 2011.Def.’s LR 56.1(a)(3) Stmt.  26peDef.’s Ex.

M, CFD General Order, Department Medical Procedure, at PINO00220. ThistlesAzased on
what occurred during and after his lay-up.

A. Pinkston Is Denied“the Age 55 Option”

During Pinkston’s layup, he was unable to obtain what is callled“Age 55 Option.”

The Age 55 Option enaldeUnionfepresented employees to retire at the age of 55, rather than

60, and obtain fully funded health care coverage. Def.’s LR 56.1(a)(3) 1 13; Pl.'s Exs2, PI.

2 An exemptrank employee is an employee who is not represented by the Chicago FiresFighte

Union. Def.’s LR 56.1(a)(3) Stmt. { 7.



Dep. Exs., Mem. of Understanding, at PINO0O0346. The City issued a Department Memo on
September 2, 2011, stating that the Age 55 Option was available to -t¢pi@sented
employees and that the deadline for notifyamgeptance of the offer to CFD was Novemhber
2011. SeeDef.’s Ex. D, Vazquez Aff. Ex. 4, 9/2/11 Memo re: Age 55 Option, PIN001404
(Memo).  Although Anthony Vasquez, Deputy Fire Commissioner of the Bureau of
Administrative Services for the CFD, asserts that the Memo also servedifio exemptrank
employees that they were eligible for the Age 55 Option, the Memo does not mentigpt-exe
rank employees.CompareDef.’s Ex. D, Vasquez Aff. § 14yith id., Ex. 4,and Def.’s Ex. B,

Pl.’s Dep. Vol. I, at 35:37, Dec. 14, 2015 at 3:23 p.m. (Pl.’s Dep. Il) (admitting to having seen
the Memo but denying that it applied to him as an exaamit menber).

Onre day before thexpiration of the Age 55 Option, at 2:26 p.m., tHAating Chief Jose
Santiago sent an email to all exem@hk CFD employeesncluding Pinkstonstating that there
would be a telephone conference regarding the Age 55 Optiote@meninutes later at 2:45
p.m. Def.’s LR 56.1(a)(3) Stmt. T 28eePl.’s Dep. Il Ex., 10/31/11 Email from J. Santiago, at
PINO00983. Pinkston states that he never received this email, and the parties dispute whether
off-duty employees, like Pinkstomadremote access tiheir CFD emails. CompareDef.’s LR
56.1(a)(3) Stmt. T 2lyith Pl.’s LR 56.1(b)(3)(B) Stmt. { 21.

Although it is unclear which exempank employees participated in the telephone
conference, it is undisputed that Pinkston did rioéf.’s LR 56.1(a)(3) Stmt. § 22. During the
conference, Santiago stated that exerapk employees, who selemote to their bargaining
unit Fire Suppression and Rescue (FS&R) career service position, woelidibke for the Age
55 Option if theyprovided a notarized notice of intent to retire by the next day. Pl’s LR

56.1(b)(3)(B) Stmt. § 21.This was the first time in CFD history that exemgk employees



were permitted to setiemote to be eligible for the Age 55 Option. Def.’s LR 56.1(a)(3)}.Stm
1 19;see alsd’l.’s LR 56.1(b)(3)(B) Stmt. | 21.

The next day, Pinkston called one of his supervjsbistrict Chief Anthony King, at
11:45 a.m., but because King was busy at the time, Pinkston was asked to call back. Pl.’s LR
56.1(b)(3)(B) Stmt. § 22. Pinkston complied and eventually spoke to King at 12:47Igh.m.
King informed Pinkston of his eligibility for the Age 55 Option, and Pinkston told King he
intenced to participate. Def.’s LR 56.1(a)(3) Stmt. | 82ePl.’s LR 56.1(b)(3)(B) Stmt. ®2;
Def.’s Ex. D, Vasquez Dep. Ex. 4, Notice of Benefits, PINOOT40% participate in the Age
55 Option, however, Pinkston was required to turn in the paperwork by 3:0€hptsameday,
and given the time constraintse was unable to do so. Pl’s LR 56.1(b)(3)(B) Stmt. {<s&&
Def.’s LR 56.1(a)(3) Stmt. § 24.

Pinkstonwas denied the opportunity to participate in the Age 55 Option. Def.’s LR
56.1(a)(3) Stmt.  76In early November 2011, Pinkston complained toluss, Jose Santiago,
and toFire CommissioneHoff, thatthe CFD hadleniedhim the Age 550ptiondue tohis race.
Pl.’s Dep. Il, at 63:8%4; 80:8-13.

Along those lines, only two white DDCs, Thomas Lynch and Paul Maveéne able to
participate in te Age 55 Optionno black DDSs participatedSeeDef.’'s Ex. D, Vasquez Aff.

Ex 6, at PINO01593jd. Ex. 7, 11/1/11 Reassignments, at PINO0163&e also Pl.’s LR
56.1(b)(3)(B) Stmt. {1 18. Two black District Chiefs, Anthony King and Jeroméaad8helere
able to participate in the Age 55 Optiddef.’s LR 56.1(a)(3) Stmt. ¥, butPinkston asserts that

District Chiefs are not similarly situated to DDCs because District Chiefs esnetice of the

3 It is undisputed thaPinkston also spoke with CFD DdpuDistrict Chief William Monroe that

day at 3:37 p.m. for five minutebut neither party has established the substance of this conversation
Def.’s LR 56.1(a)(3) Stmt. ¥ 23; Pl.’s LR 56.1(b)(3)(B) Stmt. § 23.
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CFD announcements, such as the availability of the Age 55 Option for eramipemployees,
firsthand from the Fire CommissionePl.’s LR 56.1(b)(3)(B) Stmt. § 22; Pl.’s Dep. Il, at 62:13—
17.

B. Pinkston Attempts to Return to Work After Lay -up

As noted Pinkston went on layp due to back pain on July 12011. Def’s LR
56.1(a)(3) Stmt. 1Y 26, 29; Def.’'s Ex. K, Initial Lap Interview, at PINO00415%eePl.’s LR
56.1(b)(3)(B) Stmt. § 29. During his layp, Pinkston’s primary care physician, Omomas
Pitts, an internist and endocrinologist affiliatedtivNorthwesternireated his back pain as well
as other health issues. Def.’s Ex. K, Medical Records, at PIN06G3q%9/28/11), PIN0O01369
(8/3/11), PINO01371 (7/11/11Fhroughout hiday-up, Pinkston reported tBr. IsaacMorcos in
the CFD’s Medical Diision to describethe care he had beeaceivingfrom Dr. Pitts. Id. at
PINO00417—PIN000420; Pl.’s LR 56.1(b)(3)(B) Stmt. 1 28.

Pinkston providedthe CFD with a notedated November 30, 201ftrom Dr. Pitts
releasing him to return to workDef.’s Ex. K Medical Records, at PINO0042&lthough Dr.
Pitts had been treating Pinkston’s back pain throughout thepldyr. Morcos told Pinkston that
hecould not return to work unless he was asaluated andpprovedoy an orthopedic surgeon.
Pl’s LR 56.1(b)(3)(B) Stmt. § 65; Pl.'s Dep. Il, at 26:13. Pinkston then provided the CFD
with two notesreleasing him to full duty fronDr. Michael Haak, an orthopedic surgeon
affiliated with Northwestern on December 8, 2011 Def’s Ex. K, Medical Records, at
PINO01373-PIN001375seePl.’'s LR 56.1(b)(3)(B) Stmt. § 54stating that he saw Dr. Haak
twice because the City would not accept his first note releasing Pinkstotuto t@ work)
According to Pinkston, Dr. Morcaien instructedPinkstonthat hecould not return unlesse

obtained a release to return wmork from an orthopedistthat specifically addressduls right



knee,even thougtthe reason for Pinkston’s layp washis back and whatever issues he had had
with his knee had long since subside®&eePl.’s LR 56.1(b)(3)(B) Stmt. { 40Def’s LR
56.1(a)(3) Stmt. § 46; Def.’'s Ex. K, Medical Records, at PINO0O41Binkstoncomplied
nonethelessand provideda release to full duty from Dr. Arif Alian orthopedic surgeon
affiliated with Advocate Health Caren December 13, 2011Def.’s LR 56.1(a)(3) Stmt. § 40.
CFD then asked Pinkston to subm# note releasing him to work from cardiologist, and
Pinkston providedtwo notes from Dr. Jeannine Turngra cardiologist affiliated with
Northwestern SeePl.’s LR 56.1(b)(3)(B) Stmt. § 54; Def.’s LR 56.1(a)(3) Stmt. § 50.

Although Pinkstorhad provided notes from four separate doctors stating that he could
work without restrictionsthe CFD then told him that he needetb undergo a Functional
Capacity Examination (FCE) in order to returdl.’s LR 56.1(b)(3)(B) Stmt. | 56As a result,
PinkstonaskedMedical Division Commander Sylvia Tienda to schedule an appointimentgh
the CFD’s Medical Division for an FCETienda refusedis requesin December 201andtold
him not to return tothe Medical Division. Def.’s Ex. B, Pl.’s Dep. Il, at:183-16(cited in
Def.’s LR 56.1(a)(3) Stmt. § 56).

The City intimates that anyone who has been on lay-up for an orthopedic issy@nsd
to undergo an FCESeeDef.’s LR 56.1(a)(3) Stmt. { 56. Pinkston lists a numbavtote CFD
employees, who he believes were not required to undergo FCEs before returningyfugrs
for orthopedic issues. Pl’s LR 56.1(b)(3)(C) Stmt.14+12; Pl.’s Ex. 21, Members with
Orthopedic Issues Who Didn’t Have to Take the FGHr example Pinkstonstates thagohn
McCann, a white battalion chief, did not have to submit to an FCE before returning frgm a la

up for a broken handSeePl.’s Dep I, at 573-5, 107; Pl.’s Ex. 21, at 1.



C. Pinkston Is Taken Off of the Payroll

During theperiod oftime that Pinkston was not permitted to return to work due to the
lack ofan FCE, the City determined that Pinkston had run out cllayfurlough, and vacation
time and thus, was absent without authorizatfiosm his jobstarting on December 22, 2011. Of
course Pinkston disputethis. SeeDef.’s LR 56.1(a)(3) Stmt. § 64; Pl.’s LR 56.1(b)(3)(B) Stmt.
1 62-64; Pl.’s LR 56.1(b)(3)(C) Stmt. at 10-14.

In terms of how the City arrived at December 22, 2011, Section 7.3 of the CBA provides:
“Any employee absent from work on account of a-daty injury or illness for any periodf
time not exceeding twelve (12) months in any tweoty (24) consecutive month period, shall
receive full pay and benefits for the period of absence . Segd. § 60* According toEdgar
Ignacio, who was the Commander of Support Serviaescharge of processing all CFD
terminations and calculating layp time for CFD employee®ef.’s LR 56.1(a)(3) Stmt. |, 6he
relevant twentyfour month period for Pinkston began on June 19, 20@9.1 61° Ignacio
further attests that Pintan had use®80 daysduring the period from June 19, 2009, and July
19, 2011. See d. 1 62. Using this number, Ignacio determined that Pinksadexhausted his
paid medical layup time on September 29, 2011d. § 64. Ignacio then used Pinkston’s
furlough and vacation days to extepishkston’'sauthorized leave tim&® December 22, 201id,
on which datePinkston was taken off of the CFD payroBeeDef.’s LR 56.1(a)(3) Stmt. | 64.
According to Pinkston, the City did this just one month before he couldirvegiventyfive

percentof his pension and nine days before he could obtain his 2012 vacation time. Pl.’s LR

4 As noted, supra at 2, it is disputed Wier Pinkston, as an exemaink employee, is subject to

the provisions of the CBA.
° This would mean that the twentyur consecutive month period for Pinkston ended on June 18,
2011, the day before Pinkston’s June 19, 2014dufayand presumably a we24-month period began as

of June 19, 2011, because “[tlhe 12 of medicalupytime starts over every 24 monthsSeeDef.’s Ex.

F, Ignacio Aff. I 22.



56.1(b)(3)(B) Stmt. 86, 62-64; Pl.’s LR 56.1(b)(3)(C) Stmt. at 404; Pl.’s Dep. Il, at 2@2—
27:5,52:10-12.

Although Pinkston no longer received a salary after December 22, 2011, he stéldece
smaller paychecks for duty availability pay and uniform allowance pagnualy, February, and
April 2012. Id. {1 64; Pl.’s Dep. Il Ex. 7, Employee Statement of Earning, PINOG2207
PIN002209.

D. Pinkston Files TwoCharges ofDiscrimination Against the CFD

Pinkston filed a charge against the CFD with the lllinois Department of HumamtsRigh
(IDHR) on January 12, 2012Jaiming that the CFD discriminated against him when it denied
him the opportunity to return to work. Def.’s LR 56.1(a)(3) Stmt. { 68. Specificatigstén
stated that Commander Sylvia Tienda discriminated against him based on daoeraived
disabilityon December 19, 2015SeePl.’s Dep. II, Ex. 10, 1/12/12 IDHR Charge, at 2.

Pinkston filed a second charge against the CFD with the IDHR on February 16 H®12.
claimedthat the CFD’s Fire Commissioner Robert Hoff discriminated against hindl loaisece
by denying theAge 55 Option on October 31, 2011. Def.’s LR 56.1(a)(3) St®8. (iting Pl.’s
Dep. Il, Ex. 11, 2/16/12 IDHR Charge).

E. Pinkston Is Terminated

The City states that it sent Pinkston a letter dated March 20, 2012, by regular and
cettified mail, explairing that Pinkston had exhausted his lay-up time on December 22, RD11.
1 65 (citing Pl.’s Dep. Il, Ex. 8, 3/20/12 Letter (3/20/12 Letter). AccordingddCity, the letter
explained that, because Pinkston neither returned to maniesignedPinkston was in “active”
status without pay.ld. To “correct this anomaly,” the City requested that Pinkston “return to

work, resign or go on a leave of absence . . . . by April 1, 2GR warned that



“[nJoncompliance would result in designating your status as ‘absent without izethtaave’].]”
Id.

In response, Pinkston counters that he could not have received the letter oedawtpli
the April 1, 2012, deadline and provides an American Airlines flight itineshowingthat he
was out of town from March 23, 2012 to April 2, 201#1.; seePl.’s Ex. 22, American Airlines
Itinerary. What is more, Pinkst®uggest<CFD knew that he would be out of town on those
dates. Pinkston avers that he never received this letter and contends that thiacktgf a
signed receipt, despite its assertion that it sent the letter by certified mail,tsiyigpopntention
thatit was never sentPl.’s LR 56.1(b)(3)(B) Stmt. § 65.

Adrianne Bryant, CFD’s Assistant Commissioner of Personnel, sent a |ater Ajaril
12, 2012, notifying Pinkston that he was discharged from the CFD as of that date. Def.’s LR
56.1(a)(3) Stmt. § 67. Bryant explained that Pinkston was discharged pursuant to Section 9.1C
of the collective bargaining agreemerid. Section 9.1C provides that an employee shall be
terminated if absent without leave for three consecutive work daysFor his part, Pinkston
asserts that he was notified for the first time in the April 12, 2012, letter thattyheo@sidered
him absent without leave. Pl.’s Dep. Il, at 828. Pinkston states that he has never heard of
any DDC who was discharged for being absent without leave. Pl.’s LR 56.18))&3nt. 7 67.

F. Pinkston Files a Third Charge Against the CFD

After he was discharged, Pinkston filed a third charge against the CFD on May 8, 2012.
Def.’s LR 56.1(a)(3) Stmt.  68. Pinkston claimed that the CFD terminated him bassckon r
and perceived disability and retaliatadainst him for filing the previousvo IDHR charges.
Def.’s LR 56.1(a)(3) Stmt. 68 (citing Pl.’s Dep. I, Ex. 12, 5/8/12 IDHR Chargéhough the

City asserts that Assistant CommissioBeyantwas unaware of therior IDHR chargesshe did



not make the decision to terminate Pinkston. The City dogsrawvide any evidencthat then
Acting Fire Commissioner Jose Santiago, #ittual decision makeralsowas unaware of the
IDHR charges. SeeDef.’s LR 56.1(a)(3) Stmt. Y 691; Pl.’s Ex. 10, Def.’s Supplemental
Answers to 1st Set ofnterrogatories § 1.By contrast,Pinkstonsayshe haddiscussed his
discrimination complaintgith Santiago. Pl.’s Dep. Il, at 61:19-23;8@312.

Legal Standard

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfeaw.
R. Civ. P. 56(a)see also Shell v. Smjth89 F.3d 715, 717 (7th Cir. 28). To survive summary
judgment, the nonmoving party must “do more than simply show that there is some meshphysic
doubt as to the material factsiMatsushita Elec. Indus. Co. v. Zenith Radio Co475 U.S. 574,
586 (1986), and instead must “estabkstime genuine issue for trial such that a reasonable jury
could return a verdict in her favor.Gordon v. FedEx Freight, Inc674 F.3d 769, 7/Z3 (7th
Cir. 2012). The evidence considered for summary judgment “must be admissible gdter
trial, exceept that affidavits, depositions, and other written forms of testimony can sub$itut
live testimony.” Malin v. Hospira, Inc, 762 F.3d 552, 5545 (7th Cir. 2014).The Court gives
the nonmoving party “the benefit of conflicts in the evidence andgoredble inferences that
could be drawn from it."Grochocinski v. Mayer Brown Rowe & Maw, LLPL9 F.3d 785, 794
(7th Cir. 2013). The Court must not make credibility determinations or weigh conflicting
evidence.McCann v. Iroquois MerhHosp, 622 F.3d 745, 752 (7th Cir. 2010).

Discussion
Pinkston asserts claims under983for violation of his constitutional right to equal

protection of the laws, under the ADA for perceived disability discrimination, and unter T
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VII for race discrimination He also alleges retaliati@aimsunder both Title VIl and the ADA.
The Court addresses each claim in turn.
. Section 1983

Section 1983%rovidesa private right of action against persons acting uodkn of state
law who violatean individual’s constitutional rights. 42 U.S.C. § 1983. Unde&§ 1983, a
municipality cannot be liable solely on the basis of the constitutional torts agetss. Monell
v. Dep’t of Soc. Serys436 U.S. 658, 694 n.58 (1978\ municipality canonly be liableunder
§ 1983 for constitutional violations caused by “(1) an express municipal policy; (2) a
widespread, though unwritten, custom or practice; or (3) a decision by a municipalaent
‘final policymaking authority.” Darchak v. City of Chi. Bd. of EAU&80F.3d 622, 629 (7th
Cir. 2009).

Pinkston has not pointed to an express policy of discriminairoretaliation And
because Pinkston relies on the City’'s actions only with resjpettis claims, he has not
established a custom or practice of discriminabometaliation SeeDaniel v. Cook &., 833
F.3d 728, 734 (7th Cir. 2016) (explaining thaManell plaintiff “must show more than the
deficiencies specific to his own experer); see also Palmer v. Marion C1y827 F.3d 588, 596
(7th Cir. 2003) (two alleged incidents in a yelres not constitute a widespread practice or
custom); Cornfield v. Consol. High Sch. Dist991 F.2d 1316, 1326 (7th Cir. 1993) (same).
Beyond mere agecture,Pinkston simply has not providesifficient evidence of a pattern of
separate incidents in which the City discriminatadretaliatedagainstother employees to

establish a widespread practice.

6 The City analyzesomeof Pinkston’s claims under 42 U.S.C. § 1981. However, “the express

cause of action for damages created by § 1983 constitutes the exclusiverésdedy for violation of
the rights guaranteed in § 1981 by state governmental urddt’v. Dallas IndepSch. Dist, 491 U.S.
701, 733 (1989).
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Moreover the fire @mmissioners, who denied Pinkston the Age 55 Option and
terminated hinT, are not agents with final policymaking authority. “A persostatus as a final
policymaker under 8 1983 is a question of state or local l&wjawski v. Bd. of Comms, 183
F.3d 734, 737 (7th Cir999). ‘Courts identify those officials with final policymaking authority
by ‘[r]leviewing the relevant legal materials, including state and local positive lawelass
custom omsage having the force of law. Killinger v. Johnson389 F.3d 765, 7472 (quothg
Jett 491 U.S.at 737)(internal quotations omitted)[T]here mustbe adelegation of authority to
set policy for hiring ad firing, not a delegation of only the final authority to hire and.fire
Kujawski 183 F.3cat 739.

At first blush the City’s Municipal Code 236-200 grantsa fire @mmissioner broad
power: ‘The fire commissioner. .shall manage and control all matters and things pertaining to
the fire department and all persons employed therein.” However, a dimgnissioner’s
policymaking authority for managing and controlling CFD employees is curbed by the
policymaking authority of the City’s commissioner of humasaurces.SeeMunicipal Code 2
74050 (“The commissioner of human resources shall issue human resources rules, which may
also be referred to as personnel rtijesin addition,a fire @ommissioner’s ability to set policy
for hiring and firing CFD personnel is also significantly limitadnyriad waysoy the governing
collective bargaining agreement between the City antbta firefighters union.Seegenerally
Pl.’s Dep Il, Ex. 4, CBA, July 1, 2007 through June 30, 2012 (setting policy regarding, among
other things, hours of work, wages, leaves of absence, seniority, grievances, promotions, and

layoffs). Having reviewed the municipal codes and the relevant legal natehal Court

! ThenFire Commissioner Robert Hoff decided that Pinkston did not qualiftifer Age 55
Option. Def.’s LR 56.1(a)(3) Stmt. {1 76.ThenActing Fire Commissioner Jose Santiago decided to
terminate Pinkstonld. J 67;seeDef.’s Ex. E, Bryant Aff. § 3; Pl.'s Ex. 10, Def.’s Supplemental Answers
to 1st Set of Interrogatories 1.
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concludeghat the City has not delegated to a fireramissionetthe full authority to set policy
for hiring, firing, and providing benefits to CFD employees. It follows that the City cadreot
subject to liability for angingleemploymentecision made by a Fire Commissioner.

Pinkston, therefore, has not created a triable issue of fact as to temexisf an express
policy, a custom or practice having the force of law, or a decision by someone with final
policymaking authority. Accordingly, the Court grants the City’s motwrséimmary judgment
with regard to Pinkston’s § 19&%aim.

Il. ADA Discrimination

In addition, Pinkston claims that he was unlawfully terminated becaus&tiheegarded
him as having a disabilityThe ADA Amendments Act of 2008 (“ADAAA”), Pul.. No. 116-
325, 122 Stat. 3553 (effective January 1, 2009), signaled Congress’stanteinstate “a broad
scope of protection under the ADA29 C.F.R. 8§ 1630.1.Under the ADAandits amendments
the term “disability” includes “being regarded as having such an impairmed2’ U.S.C. §
12102(1)(C). “An individual meets the requirement‘béing regarded as having such an
impairment if the individual establistgethat he or she has been subjected to an action prohibited
under this chapter because of an actual or perceived physical or mental impaihetrdr or
not the impairment limits or is perceived to limit a major life actiVitid. 8 12102(3)(A). Even
under theamendmentshowever,“[p] aragraph (1)(C) shall not apply to impairments that are
transitory and minor. A transitory impairment is ammpairment with an actual or expected
duration of 6 months or lessld. § 12102(3)(B).

The City first arguesthat Pinkstondoes not qualify asbeingregarded as having an
impairment because hikealth issuedid not substantially limit a major life activitySeeDef.’s

Mem. Supp. Summ. J. at 13. Under #mendmentso the ADA howeverthat is no longer a
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defense.See42 U.S.C. § 12102(3)(A) (stating that an individual can be regarded as having an
impairment “whether or not the impairment limits or is perceived to limit a major life atfivity
For this reasorthe City’s first argument is meritless

Alternatively, the Cityalso contendshat Pinkston’s health issues were transitory and
minor. “It may be a defense to a charge of discrimination by an individaiming coverage
under the ‘regarded aptrong of the definition of disability that the impairment is (in the case of
an actual impairment) or would be (in thase of a perceived impairment) ‘transitory and
minor.” 29 C.F.R. § 1630.19 (2011). ‘Whether the impament at issue is or wouldeb
‘transitory and minoris to be determined objectively. . [and a] covered entity may not defeat
‘regarded dscoverage of an individual simply by demonstrating that it subjectively beliéeed t
impairment was transitory and minor. .” Id.

Based on the evidence in the record, viewed in the light most favorable to Pintkston,
Court concludes thdtis health conditions/eretransitory and minor. It is uncontroverted that
Pinkston’s layup began on June 19, 2011, and that, by early December 2011, four doctors had
released Pinkston to full dutyithout restrictions SeeDef.’s LR 56.1(a)(3) Stmt. 1 39 (Dr.
Haak), 40 (Dr. Ali), 50 (Dr. Turner), 54 (Dr. Pitt); Pl.'s LR 56.1(b)(3)(B) Stmt. { 54 (Dr
Turner); see alsoDef.’s Ex. K, Medical Recos at PIN000428 (Dr. Pitts), PINO01373
PINO01375 (Dr. Haak)In addition, Pinkstorstates that his shoulder pain ended in August 2011,
Pl.’s LR 56.1(b)(3)(B) Stmt. 1 45, his knee pain ended in Septemberid0J146, and his back
pain ended on November 13, 201d, § 45. Viewing all of the evidence, Pinkston’s health
conditions qualifyas*“transitory and minot as defined byhe amendments to the ADAand
rational jury couldhold otherwise. Accordingly, the Court grantghe City’s summary judgment

motion as to Pinkston’8DA discriminationclaim.
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. Title VII Race Discrimination

Next, Pinkston argues that the City discriminated against him based on haceitw
denied him the Age 55 Option atater terminated him In Ortiz v. Werner Enterprises, Inc.
834 F.3d 760 (7th Cir. 2016), the Seventh Circuit refined the approach that district courts should
take in evaluating Title VII claimsRenouncingthe rat’s nest of surplus tests” to evaluate Title
VIl claims (including direct versus indirect methods of proof)at 76566, the court refocused
the inquiry on “simply whether the evidence would permit a reasonable factfinder tadsnc
that the plaintiff's race, ethnicity, sex, religion, or other proscribe@factused the discharge or
other adverse employment action.td. at 765. Under this inquiry, “[e]vidence must be
considered as a whole,” regardless of whether it is “direct” or “indiraectiature (and without
reference to those terms)d. The Ortiz court noted thathe burdershifting framework under
McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973), remains a vahktut nonexclusive-
method of proving a Title VII clainfi. Ortiz, 834 F.3dat 766.

In evaluating whethelPinkston’sTitle VII race discriminatiorclaim survivessummary
judgment, the Court will consider the evidengdts entirety, viewing all disputed facts in his
favor. As part of its analysjsthe Courtalsowill consider whethePinkstonhas made out a
prima faciecae under the traditiond&icDonnell Douglagramework. Ultimately, however, the

Court will focus on the more general inquiry of whether a reasonable jury aodldh&tthe

8 UnderMcDonnell Douglas Pinkston must first show that “(1) he is a member of a protected

class; (2) he performed his job to his enmyelds expectations; (3) he suffered an adverse employment
action; and (4) one or more similarly situated individuals outkideprotected class received better
treatment.” See Ferrill v. Oak Creekranklin Joint Sch. Dist.860 F.3d 494, 500 (7th Cir. 20)
(internal quotation marks omitted). If Pinkston makes this showing, “tleebwhifts to the employer to
come forward with a legitimate, nondiscriminatory reason for the ctgagtk employment action.’ld.
Once the employer provides its reason, “theden shifts back to the plaintiff to produce evidence
establishing a genuine dispute of fact about whether the employer's reason wasex for
discrimination.” Id.
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City terminatedhim because ohisrace See Pearson v. Ill. Bell Tel. GdNo. 15 C 653, 2016
WL 7374235, at *6 (N.D. lll. Dec. 20, 2016) (adopting a similar approach in the wa&keipf

The City mentions in its opening memorandum that Pinkston castablisha prima
facie case, but the onlglementthat the Citybriefly addressess therequirement of amadvese
employment action. Adverse employment actions “generally fall into three categori@s:
termination or reduction in compensation, fringe benefits, or other financials t&fm
employment; (2) transfers or chasga job duties that cause an empldgeskills to atrophy and
reduce future career prospects; and (3) unbearable changes in job conditions, sucHhilas a hos
work environment or conditions amounting to constructive discharBarton v. Zimmer, Ing.
662 F.3d 448, 45354 (7th Cir.2011). “To be actionable, an employment action ‘must be a
significant change in employment status . . . or a decision causing acsighiéhange in
benefits.” Alexander v. Casino Queen, In¢39 F.3d 972, 980 (7th Cir. 2014) (quotirgwis v.
City of Chi, 496 F.3d 645, 653 (7th Cir. 2007)).

A. The Age 55 Option

First, the City contends thatfailure to notify Pinkston of the Age 55 Option retirement
benefitwasnot an adverse employment actiorSeeDef.’s Mem. SuppSumm. J. at 7.This
argument entirelymisconstrue Pinkstons claim The gravamen of Pinkston’s claim tise
denialof the Age 55 Option retirement benefit, not merely the failureotdy him adequatelyf
the retirement benefitThere is little doubthat thedenialof the retirement benefitonstitutesan
adverse employment actiolsee Sherman v. Dallas Cty. Cmty. Coll. DiNb. CIV.A. 308-CV-
2112N, 2010 WL 2293165, at *5 (N.D. Tex. May 11, 20X@enial of retirement benefits to
an employee isonsidered an adverse employment action.”). Moreover, it would be reasonable

to infer that arexemptrank DDCG who has a relatively high seniority status, would have a good
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chance of qualifying for the early retirement progra®ee Def.’s LR 56.1(a)(3)Stmt. 14
(“successful applicants will be detgned on the basis of seniori}y” Accordingly the Court
concludes that the denial of the Age 55 Option qualifies as an adverse employment action.

In addition toestablising an adverse employment actioRinkston has satisfiethe
remainingelements of grima faciecaseof race discrimination Pinkston has shown, and the
City has not contradicted, thdte hadperformedhis job upto the City’'s expectations
Furthermorethe record contains facts fromhich a reasonable jury could infdrat the City
treated similarly situated white employees more favorabbecause the onlyDDCs to
successfullyobtainthe Age 55 Option retirement benefiterewhite. SeeDef.’'s Ex. D, Vasquez
Aff. Ex 6, at PINO01593jd. Ex. 7, 11/1/11 Reassignments, at PINOO16&&:also Pl.’s LR
56.1(b)(3)(B) Stmt.  18. Although the City is correct in pointing out that two black District
Chiefs applied for and obtained the Age 55 Option, Pinksé@presented evidendbat District
Chiefsare notadequate comparatotsecausgamong other thingsheyhavefirsthandaccess to
information, such as the announcement that exeary employees were eligible for the Age 55
Option, to which the DDCs are not privy. Def.’s LR 5&){8) Stmt. T 1Pl.’s LR 56.1(b)(3)(B)
Stmt.  22. Thus, Pinkston hestablishe@ prima faciecaseof race discrimination.

The City’sproffered nondiscriminatorgeason fonot allowingPinkston to participate in
the Age 55 Options thathe failedto apply. Def.’s Mem. Supp. Summ. J. at @ reasonable
jury can conclude, howevethat it was the City’s own actios that precluded Pinkston from
doing so Indeed, if we credit Pinkston’s testimofwhich we must at this pointjhe first time
that tre City informed Pinkston of his eligibility for the Age 55 Optiand the application
requirementsvas a meréwo hours before thapplicationwas due Def.’s LR 56.1(a)(3) Stmt. |

22;seePl.’s LR 56.1(b)(3)(B) Stmt. Y 22; Def.’s Ex. D, Vasquez Dep.Z&xNotice of Benefits,
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PIN001405. Although “we do not sit as a superpersonnel department that will second guess a
employer’s business decision . . . . we need not abandon good reason and common sense in
assessing an employer’s actiongGordon v. United Airlines, Inc246 F.3d 878, 889 (7th Cir.
2001). A reasonablgury could find that by giving Pinkstorwho the CFD knew was off
duty—only two hours toobtain the necessary paperwoaitom the CFD headquarterso
complete the paperworkeo have it notarized by a notary public, atmdreturn thecompleted
paperwork the CFD’s actual intenwas to preclude Pinkston from qualifying at all. What is
more,the City appears to insinuate thahas the authority to selectivalyform only someof its
exenpt-rank employees about the Age 55 Option, while excluding oth8eeDef.’s Mem.
Supp. Summ. J. at 7. Based upon this record, whigtt be weighed in Pinkston’s favor at the
summary judgment stagdaet Court holds that a reasonable jury could find tina City’s reason
for not allowing Pinkston to participate in the Age 55 Option was pretegeHobgood v. .
Gaming Bd. 731 F.3d 635, 646 (7th Cir. 2013@YVhere an employer’s reason for a termination
. . Is completely unreasonable, that is enicke that an employer might be lying about its true
motivation.”). Viewing the evidence as a whatePinkston’s favorasOrtiz requires the Court
concludes thatis claimmust be tried by a jury.

B. Termination

Next, the City argues thds failure to accurately calculate Pinkston’s accrleaetime
prior to his termination cannot qualify amn adverse employment action.Again, this
misconstrues Pinkstom'claim. Pinkston’s claim is not directed at the manner in which the City
calculatechis accrual time, but his termination as a result of these calculations tardination

certainlyqualifies as an adverse employment actiSeeBarton 662 F.3dat 453-54.
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That said, Pinkston has not offered any facts to support his theory thatrhisation
was due to a rageased animusPinkston merely asserts, based upon his own b#igtfyhite
employees weraot required to complete an FCHter a layup for orthopedic issuesPl.’s LR
56.1(b)(3)(C) Stmt. at H12; Pl.’s Ex. 21, Members with Orthopedic Issues Who Didn’t Have to
Take the FCE, at;1Pl.’s Dep. Il, at 57, 107 But he provides no foundational basis for these
assertions. The Court can only surmise Heatearnedhis from other employees, but if that is
the case, his knowledge would be based upon inadmissible he&@sayMMG Fin. Corp. v.
Midwest Amusements Park, LL &30 F.3d 651, 656 (7th Cir. 2011) (“A party may not rely on
inadmissible hearsay to avoid summary judgment.”).

Nor has Pinkston provided any evidence tihare were anyhite DDCs whoalso were
absent without leavieut not terminated by the CityPinkstontestified, “[T]here never has been
one [DDC] in the history of Chicago Fire Department that has been discharged. [n. . [0
AWOL.” Pl.’s Dep. Il, at 3®-4. When asked about the factual bdsrshisassertion, Pinkston
responded, “The factual basis, check the history. That's the basis. . . . Whaki?d I &eople
who have been in the fire departmentld. at 30:8-23. Again,without more, his beliefs are
based upon inadmissible hearsay. Viewing the record as a whole in Pinkston’'sHav©ourt
finds that Pinkstomas not created a triable issue of &€to higace discrimination claim based
upon histermination. Accordingly, the Court grants the City’s motion ashis claim
lll. Title VIl and ADA Retaliation

Lastly, Pinkston claims that the City retaliated against him in violation of both Title VII,

42 U.S.C. § 20008(a), and the ADA, 42 U.S.C. § 12203(a). Because Pinkston has not opted

o Pinkstonalso testifiecthat no exemptank employee had ever mentiortedhim that he or she

had to undego an FCE before returning from a lay-up. Pl.’s Dep. Il, at 108. But, the fact that no exempt-
rank employeédiad ever mentionedhis to Pinkston does nafreate a reasonable inference tihat CFD
never imposed this requirement onexemptrank employee.
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for the burdershifting framework, the Counvill examire whether the evidence as a whole
would allow a reasonable jury to conclude that the City terminated Pinkston beeaarsgalged
in protected activity.SeeOrtiz, 834 F.3dat 765.

“The three elements of a retaliation claim are the same under Title VII andDhé A
Johnson v. City of Chi. Bd. of Edud42 F. Supp. 3d 675, 698I.D. Ill. 2015) see Bob
Maunuel v. Chipotle Mexican Grill, Inc10 F.Supp.3d 854 n7 (N.D. 1ll.2014); Anderson V.
The Foster Grp.521 F.Supp.2d 758, 788 (N.DIIl. 2007). A plaintiff must prove: (1) that he
“engaged irstatutorily protected activity’(2) that he Suffered an adversamploymentactior;
and @) that “there was a causal connection between the tv@r&engrass v. Int'l Monetary Sys.
Ltd.,, 776 F.3d 481, 485 (7th Cir. 2015) (Title Vigee Dickerson v. Bd. of Sirof Cmty. Coll.
Dist. No. 522657 F.3d 595, 601 (7th Cir. 2011) (ADA).

As an initial matterPinkstonhas shown that he engaged in protected activity. On the
heels of Fire @mmissionerHoff’'s denial ofthe Age 55 Option, Pinkston complainedthe
chain of command in early November 2Ghhatthe denial was based bisrace SeePl.’s Dep.

II, at 63:8-14; 80:8-13. In addition,on January 12, 2012, Pinkstdibed a IDHR charge,
claiming that Commander Sylvia Tienda discriminated against him based on race and perceive
disability on December 19, 2011, when she prevented him fetunring to work Def.’s LR
56.1(a)(3) Stmt. 7 68; Pl.’s Dep. Il, Ex. 10, 1/12/12 IDHR Charge, ath&n on February 16,

2012, Pinkstorfiled another IDHR chargegllegng that the CFD’s Fire Commissioner Robert
Hoff discriminated against him based on race when he denied Pinkston the opportunity to
participate in the Age 55 Option on October 31, 2011. Def.’s LR 56.1(a)(3) Stmt. 68 (citin

Def.’s Ex. B, Pl.’s Dep. Il, Pl.’'s Dep. Ex. 11, 2/16/12 IDHR Charge).
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Next, Pinkston suffered adverse employment astion According to Pinkston,
Commander Tienda precluded him from returning to work in December, B§1refusing to
allow him to obtain the necessaRCE. Def.’'s Ex. B, Pl.’s Dep. I, at 13 (cited in D& LR
56.1(a)(3) Stmt. 1 56)And Pinkstonwas eventudy terminated based on his failure to return to
work on April 12, 2012. Def.’s LR 56.1(a)(3) Stmt.  67.

The final requiremenrt-causabn—requires more explanatiofifo demonstrate a ‘causal
link’ between the protected activity and the adverse employment actionntéfplaust show
the defendant ‘would not have taken the adverse action but for [hik protected activity”
Greengrass776 F.3d at 486 (quotirging v. Preferred TechrGrp., 166 F.3d 887, 892 (7th Cir.
1999)). But-for causation may be established through circumstantial evidence, including
“suspicious timing, ambiguous statements of animus, evidence other employeeseatd
differently, or evidence the employsrprofferedreason for the adverse action was pretextual.
Id. at 486. If a “plaintiff can assemble from various scraps of circumstantial evidence ermmugh t
allow the trier of fact to conclude that it is more likely than not frealiation]lay behind the
adverse action, then summary judgment for the defendant is not appropridseries v.
Walgreen Cq.863 F.3d 656, 661-62 (7th Cir. 2017) (internal quotations marks omitted).

Viewing the record as a wholBjnkston has successfully pointedevidencdrom which
a reasonabljury could conclude that his termination was retaliatory. In4Kkmvemberwhile
he was on layp, Pinkston complained that he had been denied the Age 55 Option based on his
race tohis boss, JosBantiagpas well asis boss’s boss, Fire Commissioner Hoff. Pl.’s Dep. Il,
at 53:1122. A few weekslater, when Pinkston trietb returnfrom lay-up, the CFD provided
shifting reasons for delaying his return. Pinkstors wequired to see specialist after specialist,

each of whom releadéim to full duty without restrictionsPl.’s LR 56.1(b)(3)(B) Stmt. 1 40,
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54, 65; Defs LR 56.1(a)(3) Stmtf740, 46, 50; Pl.’s Dep. Il, at 26:313; Def.’s Ex. K,
Medical Records, at PINO00415, PINO013PBN001375Then, after Pinkstosubmittedwork
release$rom four separate physicigrthe CFD informedhim that hewvas required to undergo an
FCEin order to return to work. Pl.’s LR 56.1(b)(3)(B) Stmt. § 56. But when Pinlestkedthe
CFD’s Medical Divison to schedule an FCEommander Tienda refusendwarnedPinkston
not to return to the Medical Divisn. Def.’s Ex. B, Pl.’s Dep. I, at 13 (cited in DefLR
56.1(a)(3) Stmt. I 56). According to the CFD, Pinkston was taken off of payrollaterd
terminated because he htaled to return to work after his layp. But a reasonable jury can
conclude from these facts that it was the CFD that prevented him from returniogktonaen
he wanted to do so.

It is also significant thathe very person to wam Pinkston had complained about
discrimination, Jose Santiago, made the decision to dischargeSeePl.’s Dep. I, at 53:14
22.;Pl’s Ex. 10, Def.’s Supplemental Answersltst Set of Interrogatories { Perhaps rore
significant however,is the fact thatthe ratonale that the CFD used to terminate Pinkston
appears to conflict with the requirements of Section 7.3 of the CBA as well as the @#HD
procedures.

According tolgnacio, aCFD employee may be absdot a total oftwelve monthslue to
an nonduty injury in atwenty-four consecutivemonth period and (2) Pinkston’s twentyfour
consecutivemonth period began on June 19, 2009. Def.’s LR 56.1(a)(3) Stmt. A1L.60
Presumably, this would mean tha new twentyfour month period started on June 19, 2011,
when Pinkston’s layip begart? Inexplicably, however gnacio added the280 daysthat

Pinkston was off work during theventy-four month period between June 19, 2009, and June 19,

10 The City provides no evidence that the twenty-four month period is a rolling omat the

twenty-four month period should be calculated in any other way.
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2011, to thedays that he was off workfter June 19, 2011, in order torclude that Pinkstoran
out of authorized leave time (including any furlough days and accrued vacationciime)
December 22, 2011See id 62.

These factswhen considered as a whole and viewed in the light most favorable to
Pinkston, could support atronal jury’s finding that the City terminated Pinkston in retaliation
for his complaining about discriminationThe Court, therefore, denies the City’'s summary

judgment motion as to Pinkston’s Title VII and ADA retaliation claims.

Conclusion

For the reaons set forth herein, Defendant’s motion for summary judgment is granted in
part and denied in part [84]. The motion is granted as to Pinks§h333 claim, ADA
discrimination claim, and Title VII race discrimination claim based on his terminafidre
motion is denied as to PinkstorT&le VII and ADA retaliation claims, as well as his Title VII
race discrimination claim based on the denial ofAge 55 Option. At the status hearing, the
parties shall be prepared to adtial date
SO ORDERED ENTER: 9/29/17

&/ﬂjj\u__

JOHN Z. LEE
nited StatesDistrict Judge
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