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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ERICA WILLIAMS, Individually,
and as Administrator of the Estate
of XAVIER McCORD, Deceased,

Plaintiff, 13-cv-8001

V. JudgeJohn Z. Lee
VILLAGE OF MAYWOOD,
Officer MICHAEL BABICZ,
Officer KYLE RICE, and
Officer PETE SCHLEICH,

N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Erica Williams, individually and on behalf of thestateof her son,Xavier
McCord, bringsclaims againsthe Village of Maywood and Maywood policdfizers Michael
Babicz,Kyle Rice, andPete Schleiclunder 42 U.S.C. § 1983 and state .|®gfendants/illage
of Maywood and Officers Babicz, Rice, and Schleich have moved for summameuatbn al
claims For the reasons provided herein, the Court grants in part and denies Defesrdants’
motion

Factual Background

The following facts are undisputed except where noted. On November 8, 2012, Xavie
McCord met up with his frierg] Keontac McKinney and James BickhenDefs.” Ex. 2
McKinney Dep.at 16-18. The thredriendstook a bus to an apartment buildiagl9th Avenue
and Madison Streein Maywood to meeta fourth friend, Marshawn Moore Defs.” Ex. 2
McKinney Dep. at 23-25, 31-33PDefs’ Ex. 3, Bickhem Depat 14-17. The group went to the

apartment building almost every day to hang out and play g&hssEx. 1, McKinney Dep. at
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29-30; Pl’'s Ex. 2 Bickhem Dep.at 17. On this particular dayMcCord did not enter the
building with his friends but heremained outsidehe rear door of the apartment building
texting.Pl.’s Ex. 1, McKinneyDep.at 26-27;Pl.’s Ex. 2 Bickhem Depat 16, 18.

Maywood police fficers Michael Babicz andKyle Rice were paners that dayDefs.’
Ex. 4, Babicz Dep.at 8; Defs.” Ex. 5, Rice Dep.at 9. At approximately 4:30 p.mthey were
passing the parking lot behind the apartment buildgs Ex. 3 BabiczDep.at12;Pl.’s EX.
Rice Dep.”), atl3.From their patrol car, thefficers saw McCord, whavas walking away from
the building looking down at his phone. At that point, McCoudportedly looked up from his
phone in theofficers’ directionand immediately tured aroundto enter the apartment building
through the rear door. Pl.’s Ex. Bice Depat 13.

Rice and Babicz exited tmesquad car purportedlyto conduct a field interviewof
McCord because ohis “suspicious” conductDefs.” Ex. 4 BabiczDep.at 13—-14;Defs.” Ex 5,
Rice Dep.at 20. The officers do not claim that they observedQw¥ed committing a crime or
carrying a gun, and they do not suggest that they had probable cause to justifgsamora
reasonable suspicion to justify detaining McCord temporarily. Neverthetdedabicz and Rice
decided to follow him into the apartment building.

Meanwhile,two other Maywood police foicers, Peter Schleich and Lawrence Veypil
were drivingby in their own patrol caandsawBabicz anl Rice exit theirsPl.’s Ex. 4 Verpill
Dep. at 12-13. Schleich and Verpil approached Babigad Rice, who were standing on the
corner, and asked, “You guys okayl”’s Ex.7, Schleich Depat 12. Babicz and Ricanswered,
“Yeah, yeahWe’'re good.”ld. Schleich and Verpil then drove away and headed southbound on
19th Avenueld. at 13.Accordingto Verpil, as he and Schleich were driving away, he looked

over his shoulder and saw Babicz and Rice runritigs Ex. 4 Verpil Dep. at 13. Overthe



radio, he asked them, “What’s going on? Whgdsg on?”and“Hey guys, what haveou got?”
Id. But therewas no answeid. Verpil then heard Babicz screamwer the radip“Shots fired,
shots fir@l.” 1d. at 13, 15.At that point, Schleiclactivated his patrol cdights and returned to
the apartment buildindefs.” Ex. 7 SchleichDep.at 14.

Turning back to McCord, upoenteing the apartment building, he told his friends that
the police were“hot,” meaningthat police officers were patrollingthe areaPl.’'s Ex. ]
McKinneyDep.at 32. A number of people were on the stairwelMs€ord walled up the stairs
and stood on the second landingalkto McKinney.Id. at 36.

About four minutes later, Babicz and Rice entered the buildingordingto McKinney
and Bickhemthe officersentered with their guns drawn (or drew them quickly after entering)
and bgan ascendinthe stairsafter McCord ignoring everyone else. Pl.’'s SOAF {¥29; Pl.’s
Ex 1, McKinneyDep. at 38; Pl.’s Ex 2, Bickhenbep. at 29. Babicz and Ricealispute this
account Babicz testiled that hedrew his gunas he was running up the staafier McCord
(although it is not clear whyand Riceestifiedthat he drewhis gunafter seeing Babicz do so
Defs.” Ex. 4 Babicz Depat 20;Defs.” Ex. § Rice Depat 24.

Babicz whowas ahead of Rice on the staitefs.” Ex. 4 Babicz Depat 1718; Defs.’
Ex. 5 Rice Dep.at 22 testified thathe saw a chrome handgun in McCord'’s right haache
followed himup the stairsDefs.” Ex. 4 Babicz Dep.at 20.When McCord reachedthe thrd
floor, according to Babicz, he began to turn aroudralsing [the gun]up a little bit’ Id. at 22.
Babicz orderedhim to drop the guh and then firedwo rounds at himld. McCord fell to the

floor, with his head in front ainapartment dooid.

! That Babicz said put the gundowr’ (or something to that effect) just before shooting is

confirmed by McKinney and BickhenseeDefs’ Ex. 2, McKinneyDep. at 63; Defs.” Ex. 3, Bickhem
Dep.at 29.



According toRice, he lost sight oMcCord while ascending thearrowstairs,Defs.’ Ex.

5, Rice Dep.at 24 But, after the shots were fide Rice saw “a chrome plated semiautomatic
handgun . .bounce down the stairs and ldfan the second floor platformDefs.” Ex. § Rice
Dep.at 25.

Ricerecounts that he quicklyicked up thdallen gun in order to secure the scelde at
26. Ricethencontacted dispatcto report the shooting/hile Babicz handcuffed McCordd. at
28-3). The two officersthen went outsideld. at 28-30. Rice asked Babicz to turn over his
service weapgnas is protocol when an officer has shot someone, but Babicz refused to do so
until other officers arrived on the sceihe.

Rice recalls that Schleickas the first other officer to arrive on the scddeat 31. When
additionalofficers hadalsoarrived, Babicz gave his service weapon to Rice, at which Ricet
placed it,along withthe gun hepurportedlyrecovered from the scene, into the trunkthodir
parol car.ld. at 2931. Once other officers arrived, Ric¢estified, heretrieved theecoveredyun
from his patrol car and put it back at the scene of the shooting. Defs.” Ex. 5, Rice Dep. at 34.

The accounts of OfficerSchleich and Verpiliffer from the accounts of Babicz and
Rice. Schleich and Verpil testified thathen thefirst arrivedat the apartment buildind/erpil
securedhe rear door while Schleich weimside.Pl.’s Ex. 4 Verpil Dep.at 15;Defs.’s Ex. 7
Schleich Depat 17.SchleichsawRice, still inside,“standing in the middle of the second set of
stairs by a weapohDefs.’'s Ex. 7 Schleich Depat 18. Schleich then rgrast Riceon the stairs
to where Babicz walsandcuffing McCordld. Verpil remllected that Babicand Rice exitedhe
rear doowhile he was standing there, but he does not recall seeing Rice with a gun in his hand

whenhe exitedPl.’s Ex. 4, VerpilDep.at 15-17.



Schleich then went about securing the aibeeds.” Ex.7, Schleich Dep. at 44. Durirtat
time, Schleich saw Rice approach the building with the ddnSchleich testified that he asked
Rice, “What are you doing?b which Rice responded, “I have to put this bacld’ Schleich
thenasked, “What do you mean put it back? Why did you take it in the first place®. Rice
repliedthat he had done so to secure the sciehéde then entered the building anthpedthe
gun on the landingd. Schleich testifiedhat it was impropefor Rice to remove theumn from
the scenghowever, Schleich confirmed thitie gunhe sawRice bing into the building matched
the gun Schleich had seen on the stahien he first arrivedd. at 4546, 61.

After Rice placed the gun onto tkending the lIllinois State Police Public Integrity Unit
arrivedto investigate the shootin@efs.” Ex. 8, ThienDep. at 19.State Trooper Krista Thien
was assigned as the case agkhtat 19-20. While she was there, she learned tihat gun had
been removed améplacedalthoughshe does not recaltho had informedher of this).Id. at 38,
51. No fingerprints were obtained from the gun, and thgun could not be tiedo McCord
forensically in any mannerd. at 4145. After the conclusion off hein’s investigationinto the
shooting, the case was turned over to the Cook County State’s Attawvheyleclined to file
criminal charges against Babidd. at 72-73.

Plaintiff denies that McCord haal gunwhen he was shoPl.’s SOAF { 23Although
McKinney and Bickhentould nottestify with absolute certainty that McCord did not have a
gun, McKinney insisted in his deposition that McCord would have told him if héenadddne,
and Bickhem explained thae hadwrestled with McCord earlier in the day and did not feel a
gun onMcCord’s personPl.’s Ex. 1, McKinneyDep.at 35-36;Pl.’s Ex 2,Bickhem Depat 29.

Additionally, Denise Malone, who lived in the apartment building, testifiredshe went

to her bedroom windowoon after the shooting and saw a confrontatidwéxen two officersn



which one officer asked,Why did you shoot, you know, we had the building surrountied,
couldn’t go anywhere.Pl.’s Ex. § Malone Depat 10.This confrontation, she recountalmost
really got physical,’anda third officerhadto intercedé Id. at 10-11.

L egal Standard

A grant of summary judgment is appropriate “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment asr afmatte
law.” Fed.R. Civ. P. 56(a) At summary judgment, the court considers the facts in the light most
favorable to the nonmoving party, drawing all reasonable inferences in the nonmoxyig par
favor. Liberty Lobby 477 U.S.at 255; Woodruff v. Mason542 F.3d 545, 550 (7 Cir. 2008)

The Court must not make credibility determinations or weigh conflicting evidét@ann v.
Iroquois Mem’l Hosp.622 F.3d 745, 752 (7th Cir. 2010).
Analysis
Abandoned Claims
Defendants havenoved for summary judgment on all clairpteaded in Plainff's

complaint. In her response brief, howevePRlaintiff has responded onlyto Defendants’

2 Defendants object to Malonetestimonyon hearsay grounds, pointing to her statentesit the

declarant was not a Maywood officé8eeDefs.” Resp. Pl.'s SOAF { 34lowever, at the summary
judgment stage, the Court must give the nonmovant the benefit of all reasmfieddaces from the
record. Here, Malone testified that the officer declarant appeared to be Gk’ srad that the two
officers “almost really got pfsical.” Id. at 11. Moreover, the context indicates that the confrontation
between the two officers took place almost immediately after theisbodtccordingly, drawing all
reasonable inferences in Plaintiff's favor, the statement at issue woaliflycas an excited utterance
under Fed. R. Evid. 803(2Yhat rule allows the admission of hearsay statemeelatihg to a startling
event or condition, made while the declarant was under the stress of excitementabaed. Id.; see
United States v. Bag, 742 F.3d 792, 798 (7th Cirgert. denied134 S. Ct. 2321 (2014) (concluding that
statements during 91dalls about a domestic battery were admissible as excited utterahtes).is
more, despite Malone’s recollection, the timing and substance efstatement suggests that the two
arguingofficers were Rice and Babicz, the only officerso werepresent at the time of the shooting
both of whom are parties to this action. Fed. R. Evid. 801(b)(2) (statement obppgiyent not hearsay).



argumentglirected aher Fourth Amendment claim against Officer Babicz la@dvionell claim
against the Village.

When a plaintiff fails to defend claimin response to a motion for summary judgment
the Court may deem the claiabandonedSee Maclin v. SBC Ameritecb20 F.3d 781, 788 (7th
Cir. 2008)(“In her response to [defendantisiotion for summary judgmeniplaintiff] failed to
defend herclaim againstthese argumentsShe tlerefore abandoned the claim.’Balmer v.
Marion Cty, 327 F.3d 588, 597 (7th Cir. 2008]B] ecausdplaintiff] failed to delineate his
negligence claim in his district court brief in opposition to summary judgment or briefdo
this Court, his negligence claim is deenadzhndoned.”)The Court therefore deems Plaintiff's
unaddressed claims abandoned, with the exception dftéier law claim against Babizmder
the Wrongful Death Act740 Ill. Comp. Stat. 180/land her corresponding alaiagainst the
Village based on the doctrine ispondeat suerior.

The reason for making an exception in the case of the Wrongful Death Act cldiat is t
the claim isgoverned by a standamsimilar to the standard governirgouth Amendment
excessive force claims, meaningat the claims are likely to stand or fall togetheGee
Muhammed v. City of Chicag816 F.3d 680, 683 (7th Cir. 2003)Ithough the two standards
are not identicalsee Carter v. ChiPolice Officers 165 F.3d 1071, 1081 (7th Cir. 1998)
(recognizing that conduct could be constitutionally unreasonable without aelges®ing
willful and wanton) Medina v. City of Chj 606 N.E.2d 490, 498 (lll. App. Ct1992)
(recognizing the reverse), in this case, Defang' challenge to botbf Plaintiff's claims relies
on precisely the samdisputedpremise: that McCord was armedind liability for the Village
would flow from any liability for Babiczon the wrongful death clairnecause hendispuedly

was acting withirthe scope of his employment when he shot and killed McGae.Vancura v.



Katris, 939 N.E.2d 328, 343 (lll. 2010) (“The employee’s liability is imputed to the employer;
that is, where the employee is acting within the scope of the employment, thdfgamsrally
need not establish any malfeasance on the part of the employer.”)

Regarding Plaintiff's abandoned“conspiracy” claim, the Court notes that, unlike
Plaintiff's other abandoned claims, she does mention conspiracy in one line of here&s@bns
arguing that reasonable jury could find th&ice and Schleich conspired to conceafibicz’s
use of excessive forcResp. Br. at 9But Plaintiff does not indicate whether she is talking about
a conspiracy in wlation of state or federal Igvand shecites no statute or case law about
conspiracyPerfunctory arguments unsupported by legal authority are iosuifito save a claim
from summary judgmen@rgyropoulos v. City of Altqrb39 F.3d 724, 738 (7th Cir. 2008).

Accordingly, Defendants’ mtion for summary juigment is granteds tothe abandoned
claims, andthe Court willanalyzeonly thoseclaims that Plaintiff has defended in her brief in
opposition to Defendants’ motioBecausePlaintiff has abandoned all claims agaitdficers
Rice and Schleich, they are dismissed as defendants.

I. Excessive Force Claim

Plaintiff claims that Officer Babicz violated the Fourth Amendrigeprohibition on
excessive forcevhen he shot and killed her soA “police officer's use of deadly force
congitutes a seizure within the meaning of that amendment and therefore is constitutlgrifa
it is reasonable.DeLuna v. City of Rockfordll., 447 F.3d 1008, 1010 (7th Cir. 2006) (citing
Tennessee v. Garnet71 U.S. 1, 7, 11 (1985)).xEessive forceclaims are analyzedinder an
objective reasonableness standard thsits “whether the officersactions are ‘objectively
reasonable’ in light of the facts and circumstances confronltiagy without regard taheir
underlying intent or motivation.Grahamyv. Connor 490 U.S. 386, 397 (1989)he Gourt must

considerthe “perspective of a reasonable officer on the scene, rather tharhevi20/20 vision



of hindsight.”ld. at 396 The use of deadly force is permittedly if “the suspect poses a threat

of serous physical harm, either to the officer or to othefGdrner, 471 U.S. at 11lsee also
DelLung 447 F.3d at 1010 (“If an officer believes that the suspect’s actions place him, or others
in the immediate vicinity, in imminent danger of death or serious bodily injury, deadb can
reasonably be used.”)[l]f the suspect threatens the officer with a weapon that risk has been
established.”Bell v. Irwin, 321 F.3d 637, 639 (7th Cir. 2003) (internal quotation marks and
citation omitted).

Defendand arguethatsummary judgment is warranted because, as they,$keré is no
factual dispute undermining the reasonablene&abicz’s use of deadly forc€&eeMem. Supp.
Summ. J. aB-10.Babicz testified thiahe saw a gun in McCord’s hanRjce testifiedthat he
saw a gun fall onto the landing after Babicz shot McCord; and a gun was indexeeredcfrom
the scene by a crime scene investigaborDefendants’ view, this evidence is uncontradicted,
and the shooting washereforejustified. Alternatively, trey argue thaBabicz is entitled to
qualified immunity Mem. Supp. Summ. J. at4B4. “Qualified immunity protects government
officials from liability for civil damages insofar as their conduct does nolate clearly
established statutory or constitutabmrights of which a reasonable person would have known,”
Williams v. City of Chj.753 F.3d 749, 758 (7th Cir. 2013), and Defendants point outdhzdse
has clearly established that a police officer violates the Constitution bifreheomene who is
pointing a gun at him.

Plaintiff, however,denies that McCord had a guRl.’s SOAF § 23and shehas put

forward evidencethat create a genuine dispute over whether hedlthat evidence includes the

8 Defendants correctlpoint out that, read in isolation, Plaintiff's attempt to respond to certain

paragraphs in Defendant’s Statement of Material Facts with the phrase tédlamt to this was Officer
Rice’s version of events” falls short @bcal Rule 56.1’s requirement that a party opposing summary
judgment should include “specific references to the affidavits, patiseofecord, and other supporting



testimony ofMcKinney and Bickhem, who said thidcCord did not have a gun that dagee
Pl’s Ex. 1,McKinney Dep. at 35-36; Pl.'s Ex. 2 Bickhem Dep.at 29. It also includes the
testimony ofMalone,who witnessed a heated argumener the shootindpetween two police
officers (who were likely Rice and Babicz based upon a reasonable inference from the record)
with one shouting to the other, “Why did you shoot . . . he couldn’t go anywh8s=PI.’s Ex.
5, Malone Dep.at 10.Add to thisthe absence dficCord’s fingerprintson the gun seeDefs.’
Ex. 8, ThienDep. at 4145 along withthe inconsistentestimony fran the officers abouthe
manner in which Rice handled the gaompareDefs.” Ex. § Rice Dep.at 26 with Defs.” Ex. 7,
Schleich Depat 44, and there is a genuine issue of material fact asvéther M€ord was
armed when he was shot

Viewing the evidence in the light most favorable to Plaintéd§ must be dondere,the
Court concludes that there is sufficient evidence in the record from wvahirglasonable jury
could find that McCord was unarmed when he was shot, which would meérs(casgthat the
shooting constituted excessive force in violation of the Fourth Amendifi@stconclusioralso
means that Babicz’s argument for qualified immunity, which depends entirely onstéicas
that McCord was armedgeeMem. Supp. Summ. J. at 4B4, must be rejectedAccordingly,
summary judgment on Plaintiff's excessive force claim is denied.

. Wrongful Death Claim

Defendants argue that summangigment should be entered on Plaintifflaim under

lllinois’s Wrongful Death Act, contending that the claim is barred by the Local Government

materials relied upon” in contesting a stated fact. Local Rule 5&)(®)( However, Plaintiff does
provide these references in Plaintiff's Statement of Additional Factsy wlawhich directly contradict
the assertions in Defendant’s Statement of Material EashpareDefs.” SMF T 29 (“As Officer Babicz
was running up the stairs following McCord, he observed McCord with a sitweme handgun in his
right hand.”)with PI's SOAF § 23 (“Xavier [McCord] never had a gun. . . .").

10



Employees Tort Immunity Act, 745 Ill. Comp. Stat. 2001, et seqDefs.” Mem Supp. Summ.
J. at 1415. The Tot Immunity Act immunizes law enforcement officers from liability unless
their actions were “willful and wanton,id. 8 10/2202 meaning intended to cause haom
highly likely to cause harmd. § 10/1210. Defendants denydhBabicz's actions could have
been willful and wanton because, they assert, McCord threatened Babiczguithjastifying

his use of force. Mem. Supp. at 14.

As explainedalready,however,a reasonable jury could conclude that McCord did not
have a gunAccordingly, Defendants’ main for summary judgment is denied as to Plaintiff's
claim against Babicz under the Wrongful Death Act. The motion is also denied amtidfBla
corresponding wrongful death claim against the Villdgrause Babicz was acting within the
scope of his eploymentwhen he shot McCordneaningthe Villagefaces potentiatespondeat
superiorliability. SeeBrown v. King 767 N.E.2d 357, 360 (lll. Apf2001)(Sheriff can be liable
for unjustified shooting by deputy based on doctrineespondeat superipr

[1. Monell Claim

Plaintiff claimsthat the Village of Maywood isalso liable for the shooting under 42

U.S.C. § 1983A municipality cannot beiable underg§ 1983 based oma respondeat superior
theory, but, adfirst established itMonell v. Department of 8@l Servicef City of New York
436 U.S. 658 (1978), anunicipality can be liable under § 1983 if it caused filaintiff's
constitutional injury through(1) the enforcemendf an express policy [of the municipalifyR)
a widespread practice that is so permanent and well settled as to constitute a custageo
with the force of law, or (3) a person with final policymaking authorityatuszkin v. City of
Chi., 250 F.3d 502, 504 (7th Cir. 2001).

The Village argues that is entitled tosummaryjudgmenton Plaintiff’s Monell claim,

asserting thaPlaintiff has failed to present evidendemonstrating that thpurporteduse of

11



excessive force was caused Imy policy or practiceof theVillage. Mem. Supp. at-®. Raintiff
responds thashe has presented evidence of such a policycated “wolf packing,” which
Officer Verpil described in his deposition as officers moving in groups thrdwegWitlage rather
than sticking to the zone assigned to each-dfficer unt. Resp. Br. a®-1Q seePl. Ex. 4,
Verpil Dep.at 32.

The Court agrees th&faintiff has not presented evidence from whialeasonablgury
could conclude that ¥illage policy or practice causedcCord’s shooting. Zen assuming that
“wolf packing was pervasive enough to constitute a policy or practiaintiff makes
absolutelyno attempt to explain how wolf packing caused Babicz to use excessivafaiost
McCord. Plaintiff has thus failed to meet her burden, and summary judgment mustted tpan

the Villageon Plaintiff's Fourth Amendment claim.

Conclusion

For the reasons stated herethe Court grants Defendants’ motion for summary
judgmentin regard to all claims except Plaintiff's claims againstic@if Babiczunder the Fourth
Amendment andhe Wrongful Death Acéind Plaintiff's claim againghe Village of Maywood
under the Wrongful Death AcDefendants Rice an8chleichare dismissed as Defendants in
this action.A status hearing will be held on 9/27/16 at 9:15 a.m., atlwhime the remaining
parties should be prepared to set deadlines for pretrial filings, a date forethial conference,
and a date for trial.

IT 1SSO ORDERED. ENTERED 9/13/16

jﬂjéu___

John Z. Lee
United States District Judge
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