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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FRANK SCHMALZ,

Raintiff,
Case No13-cv-8012
V.
Judge John W. Darrah
VILLAGE OF NORTH RIVERSIDE
etal.,

N N N N N N N N N N

Defendans.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on the Report and Recommendation of
MagistrateJudge Mary Rowland’€the Report”)[112] recommending this Couleny the
Defendant’s Motion to Enforce the Settlerh&greement [97]. DefendanVillage of
North Riversiddiled an (bjection to the Report [114]. For the following reasons, the Court
adopts the Report [112] aniéniesthe Defendant’s Motion to Enforce the Settlement Agreement
[97]. Defendant’Objection to the Report [114] is overruled.

BACKGROUND

Plaintiff filed this lawsuit against the Village of North Riverside, lllinois (“Vill&geand
eight individuals, including the Village Mayor, Village Board Trustees and thag€iPolice
Chief (collectively, “Defendants”) (Compl. 1 513.) As alleged in his Amended Complaint
(Dkt. No. 48) Schmalz was a police sergeant empldygethe Village (Id. {1 16) He was Bo
president of the local Fraternal Order of Police (FOP), Lodge 110, and weSRkhehief
negotiatomwith the Village. (I1d. 14) Finally, he served in a supervisory capacity ¢as&
force, known as West Suburban Enhanced Drug & Gang Enforcé &mGE). (Id. 117.)

Schmalz’sclaims arise from his union agty and endorsememf former tustee Rocco Desantis
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in Desantis’s unsuccessful run for Village mayor in April 2018d. §{ 24). After the election,

the new police chief removedthmalz from the WEDGE taskforce and refused to promote him to
lieutenant, despit&chmalzs having passed the lieutenants’ promotional examinatiod. (

1118, 19,22, 4749, 5662). Schmalz brought this action pursuant to 42 U.§.0983, aserting
claims for: violations of his First Amendment rights, mandamus, and a lstatelaim for
defamatiorper se.

On March 1, 2016&he parties participated in a mediation wilagistrate Judge
Mary Rowland that was unsuccessful. (Dkiko. 90) Afterwards, Judge Rowland
recommended that Defendaptay $60,000 to Plaintiff to resolve their dispute and gave the parties
until March 4 to accept or reject the recommeinde® (Id.). On March 7Plaintiff and his
former attorney appeared-person before Judge Rowland. (Dkt. No. 91.) Also on March 7,
Plaintiff's counsekemailed Defendants’ counsstating “We are going to accept the $60,000.

(Dkt . No. 97 at 1 5 & Ex. & C; Dkt. No. 114 at pp. 2-3 &x.D.) Plaintiff’'s counsehlso
indicated that sherould inform Judge Rowland’chambers that Plaintiff would accep{Dkt.
No. 114 Ex. D; Dkt . No. 91).

On March 9, Defendants’ counsel sent Plaintiff's coungebposed settlement release.
(Dkt.No0.97 at 1 9 & Ex. EDkt. No. 114 at p. 4 & Ex. [r. Despite Defendast grantingPlaintiff
several requests for additional time in order to review the releasd;jfPiinhnot sigrthe release.
(Dkt . 97 atf[ 1017, Dkt. No. 114 at pp.-%8). On April 28, Defendants filedMotion to Enforce
the Settlement and\ward Sanctions. (Dkt. No. 97 OnMay 10, 2016, Plaintiff's counsel’s

motion to withdrawwas grantegdPlaintiff is now proceedingro se. (Dkt . Nos. 95, 100, 101).

! The Report notes that the parties have agreed that the recommended settlementaud be
made public.
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Defendants’ Motion to Enforce, a dispositive motion, was referred to Judge RowlBRtNQ(
102.)

On July 5, 2016, Judge Rowland issued the Repmdmmending denial of Defendants’
Motion to Enforce the Settlement on the basis that Defendants did not meet their burden to
demonstrate that Plaintiff's counsel had the authority to accept the Csmiti&sment
recommadation on Plaintiff's behalf. (Dkt. No. 112.pefendants filed Objections to the
Report. (Dkt. No. 114.)

LEGAL STANDARD

Under Rule 72(b) of the Federal Rules of Civil Procedure, a party that disagth a
magistrate judge’s report anecommendations on a dispositive motion must file “spea@ifittten
objections” to theeport. FED. R. Qv. P. 72(b)(2)see also Johnson v. Zema Sys. Corp., 170 F.3d
734, 739 (7th Cir. 1999). The district court then revidemsovo only those portions of the report
to which the specific written objection is madéd. The Seventh Circuit has interpreted
“specific” as used in Rule 72(b) to require a party “only to specify each issudich review is
sought.” Johnson, 170 F.3cat 741. Where no objection or only a partial objection is made, the
district court “reviews those unobjected portions for clear errdd.”at 739 (internal citations
omitted). The district courtmay accept, reject or modify, in whole or in part, the findings or
recommendations of the magistrate judgeeD.RR. Qv. P. 72(b)(3).

Settlement agreemerdse contrad, and their consiction and enforcementagoverned
by basic contract principles, under applicable state contracHawthis case, the law of iHois.
Beverly v. Abbott Labs., 817 F.3d 328, 333 (7th Cir. 2016¥A settlement agreement is
enforceable if there wasnaeeting of the minds or mutual assent to all material ternhd.’{(citing

Abbott Labs. v. Alpha Therapeutic Corp., 164 F.3d 385, 387 (7th Cir.1999), a#BL Assoc. V.
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Village of EIk Grove, 617 N.E.2d 178, 182 (lll. App. Ct. 1993))Material termsare sufficiently
definite and certai when they enable a court tecartain what thparties agreed to do."1d.
(citing K4 Enters., Inc. v. Grater, Inc., 914 N.E.2d 617, 624 (lll. App. Ct. 2009)).

ANALYSIS

AlthoughDefendantslisagree with Judgeowland’s decisiomDefendantsnake very few
specific objections to the ReporDefendants disagreeith the overall conclusion reached by
Judge Rwland. Defendan@attempt tae-argue that the “settlement” should be enforicedause
there was an offer and acceptaftbat Defendants would pay Plaintiff money in exchange for
execution of a release of all claims and dismissal of the pending Igvesulthatthereforethe
required meeting of the mingl&as satisfied Judge Rowlandversaw tle settlement negotiations;
she considered Defendants’ Motion to Enfarod was in th best position tdecideDefendants’
Motion.

In the Report, Judgeowlanddirectly addressed thesues raised by Defendantgcluding
the facts thaPlaintiff’'s counsel sent an email to Defendants’ courstating “[w]e are going to
accept” the Court’s $60,000 settlemestommendatioras well aslaintiff's contentiorthat “[a]t
no time,” did he “voice any approval or acceptance” of Defendants’ settlenfiemntiodfiis counsel.
(See Report 35.) Judge Rowlanéxplained clearly that Defendants failed to demonstrate that
Plaintiff’'s counsel had authority to accept the @swettlement recommendation on Plaintiff's
behalfand that an email communication from Plaintiff's counsel to Defendants’ caamss|
sufficient to demonstrate client approva{See Report 4-5

Defendants argue that the email communication from Plaintiff’'s former counsel to
Defendantsstating that “weare going taccept the $60,000,” is proof tHaefendantsoffer was

acceptd andthatan agreememwas reached.Judge Rowlanéxplainedn the Reportwith
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citations to supporting case lathatDefendants have not demonstrated that Plaintiff's counsel
had authority to accept the settlement recommendation on Plaintiff’'s bebedturylink v.
BBC Elec. Servs. Inc., No. 10 CV 299, 2013 WL 5461097, at *2 (N.D. Ind. Sept. 26, 2013)
(counsel’'s emaindicating that plaintiff acceptetiesettlement offer was insufficient to show that
settlement offer was accepted by plainti$ge Magallanes v. Illinois Bell Tel. Co., 535 F.3d 582,
584 (7th Cir. 2008) (no evidence that plaintiff authorized her @uasettle case
out — of —court);Higbeev. Sentry Ins. Co., 253 F.3d 994, 997000 (7th Cir. 2001) (general rule is
that settlement reached in client’s absence is not presuiieaier v. Hartman, 749 N.E.2d 958,
963 n.1(lll. 2001) (“In orderto grant a motion to enforce ant-of-court settlement, this court has
long held that counsel must possess express consent or authorization to compromiseaor sett
case.”). Judge Rowland’s explanation and case law cites are on pDiefiendanthave not
demonstrated that Plaintiff's counsel had authority to accept the settlexoemtmendation.
Accordingly, the Defendants’ arguments are rejeced its objection to the Repdastoverruled.
Moreover,Defendants cite case |&vand present argumernitstPlaintiff had “buyer’s
remorse” and was attempting to use this lawsuit as leverage in a unicangaerbitration
Neither the cases nor the arguments vpeesented in the Motion to Enforce considered by
Judge Rowland. Arguments not made before the magistrate are generally walvaded Sates
v. Melgar, 227 F.3d 1038, 1040 (7th Cir. 200689¢ also Finwall v. City of Chicago,
239 F.R.D. 504, 506 (N.D. Ill. 2006) (hahd) party may not raise argument for fitishe in an
objection to magistrate judge’s recommendati@unmins-Allison Corp. v. Glory, Ltd.,

No. 02 C 7008, 2003 WL 22125212, *16 (NID. Sept. 5, 2003) (“A court is not required to hear

2 Defendants cit&lustra v. Mineo, 595 F.3d 699 (7th Cir. 2010), aRdmpeo v. Exelon Corp.,
No. 12 C 10098, 2014 WL 642756 (N.D. Ill. Feb. 19, 2014).
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arguments that have not been made before a magistrate judge and any new su@egenerally
considered to be waived.”)Thus, Defendants’ argumerda these bases amgected

CONCLUSION

For the reasons stated above, the Court adopts the Report and Recommendatain [114]
Magistrate Judg®lary Rowlandin its entirety Defendants’ Motion to Enforce the Settlement

Agreement [97] is denied, and @bjection to the Report and Recommendation [id@}erruled.

Date _ 10/28/16 % Z /Zoui_

JOHN W. DARRAH
United States District Court Judge




