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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
THOMAS H. KANE,
Plaintiff, 13C 8053
VS. JudgeGaryFeinerman

BANK OF AMERICA, NATIONAL ASSOCIATION
and WELLS FARGO BANK, N.A.

Defendans.

N N N N N N N N N N

M EMORANDUM OPINION AND ORDER

Thomas Kane alleges in this suit tBank of America and Wells Fargo Ba(tkgether,
the “Banks”) committed common law fraud and violateditiveois Consumer Fraud Act
(“ICFA”) in connection with their processiagd deniabf his requestfor a mortgage
modification Doc. 55. The Banks have moved the court to stay and abstain from hearing this
case under the doctrine set fortfOalorado River Water Conservation District v. United States
424 U.S. 800 (1976), pending resolution oflieafiled foreclosure proceedings lllinois state
court. Doc. 123. The motion is granted.

Background

In 2006, Kane took out a $470,000 loan from Wells Fargosaedred it with a mortgage
on his home. Doc. 55 at 1 86, 88, 90. Wells Fargo transferred the mortgage to Bank of
America, but continued to servige Id. at 166-67. When Kanewas laid off in2009,he sought
a loanmodification. Id. at 192-93. Thus began a mujtearbackandforth between Kane and
the Banks over whether and how they might modi§yrepaymenterms. Id. at 76. In the end,

the Banks denied all of Kane’s requests and proceeidkdoreclosure.ld. at 185.
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Litigation commenedon March 24, 2011, when Bank of Ameridided a foreclosure
action against Kania the Circuit Court of CoolkCounty, lllinois Bank of Am., M. v. Kane
No. 2011 CH 11338Cir. Ct. CookCnty,, Ill.) (complaint reproduced at Doc. 124t 640).
Well over two years later, on November 9, 2013, Kane brought this suit against the Banks in
federal court, alleging commaaw fraud andviolations of thdCFA, the Racketeer and Corrupt
Organizations Act (“RICQO”), and the Fair Debt Collection Practices AdCFA”). Doc. 1.
The gist of Kane’s suit is that the Banks strung him along without intending to maslifyainis
andviolatedfederal guidelinesn order to milkextralate fees and interest from him

This case was originally assignedJudge Marovich, who in August 2014 granted the
Banks'motion to dismiss Doc. 23 (reported at 2014 WL 4198295 (N.D. Ill. Aug. 25, 2014)).
Kanethen sought and, in June 2015, obtained permission from Judge &harovile an
amended complaint that did not inclutie RICO claimsthe FDCPA claimsand some of the
originally pleadedraud claims Doc. 40 (reported at 2015 WL 3798142 (N.D. Ill. June 17,
2015)) The following day, the case was regasd to the undersigned judge. Doc. Khne
then movedor recasideration of Judge Marovich’s rulings if@oas theyprecluded him from
re-pleading his RICO claims. Doc. 44. Téwmurt demed that motion in Septemb2015, Doc.
54, and Kane filed a second amended complaint, Doc. 55, which the Banks answered in
November2015,Doc.60. The court then urged the parties to get moving on discovery, which
had only recently beguand the parties engagedunsuccessful settlement negotiatitwefore
Magistrate Judge KimDocs. 46, 61-68The discovery deadline has bestended three times,
most recently to November 18, 2016. Docs. 73, 87, 101, 119.

Meanwhile,on July 29, 2014Kane in the foreclosure action asserted as affirmative

defenses the same frabdsedheories underlying his claims in this federal suoc. 1241 at



55-122. Bank of Ameéca twice moved to strike tise defenses, prompting Katieeamend twice
more. Id. at 124; Doc. 124-3at2-113, 115, 117-183. Kane'’s third ainthl amended
affirmative defensesounded in common law promissory fraud and violations of the ICFA,
closely trackng the allegations of his federal complaint. Doc. 124-2 at 117-18@ state court
struck those defenses with prejudice on June 2, 2016, and then denied Kane’s motion for
reconsideration on October 5, 2016. at185, 187. On October 11, 2016, Bank of America
moved for summary judgment in the foreclosure acimhrat 189, andfter briefing and oral
argumentthe statecourtgranted thenotion on December 15, 2016, Doc. 183t 5. The state
court also issued a judgment for foreclosure and sale and appointed a sale officeonaiae
property. Id. at 913, 15.
Discussion

TheColorado Riveroctrine provides that “a federal court may stay or dismiss a suit in
federal court when a concurrent state court case is underway, but only undeoaztepti
circumstances anohly if it would promotéwise judicial administration” Freed v. JRlorgan
Chase Bank, N.A756 F.3d 1013, 1018 (7th Cir. 2014) (quothgjorado River424 U.S. at
818);see alsdcCaminiti & latarola, Ltd. v. Behnke Warehousing, Irf#62 F.2d 698, 700 (7th
Cir. 1992). The Supreme Court “has cautioned that abstention is appeaprly in ‘exceptional
circumstances,’ and has also emphasized that federal courts have a ‘vintfialijging
obligation... to exercise the jurisdiction givehem.” AXA Corporate Solutions v.
Underwriters Reins. Corp347 F.3d 272, 278 (7th Cir. 2B0(alteration in original) (citation
omitted)(quotingColorado River424 U.S. at 813, 817). In determining whether to abstain, the
court’s task is “not to find some substantial reason for the exercise of fedewdicpiois by the

district court; ratkr, the task is to ascertain whether there exist exceptional circumstances, the



clearest of justifications, that can suffice un@etorado Rivetto justify the surrender of that
jurisdiction.” Moses H. Cone Mem’l Hosp. v. Mercury Constr. Co#p0 U.S. 1, 25-26 (1983)
(internal quotation marks and emphases omitted).

TheColorado Riveranalysis has two steps. First, the court asks “whether the state and

federal court actions are paralleFreed 756 F.3d at 101&ee alscCaminiti, 962 F.2d at 700.
If the proceedings are not parall€blorado Riverabstention must be denieBreed 756 F.3d
at 1018. If the proceedings are parallel, the court then must weigh texciasive factors to

determine whether abstention is propkxid.

Kane concedem his opposition briethat this federal suand the state court foreclosure
action are parallelDoc. 128 at 13This concessionsi a waiver SeeMays v. BNSF Ry. C®74
F. Supp. 2d 1166, 1177-78 (N.D. Ill. 2018p(ding that the plaintiff “affirmavely waived an
argumentby conceding the point

The second step in ti@olorado Riveranalysis requires examining and balancing these
ten nonexclusive factors:

1) whether the state has assumed jurisdiction over property;

2) the inconvenience of tiederal forum;

3) the desirability of avoiding piecemeal litigation;

4) the order in which jurisdiction was obtained by the concurrent forums;
5) the source of governing law, state or federal,

6) the adequacy of stat®urt action to protect the federahpitiff’s rights;

7) the relative progress of state and federal proceedings;

8) the presence or absence of concurrent jurisdiction;

9) the availability of removal; and



10) the vexatious or contrived nature of the federal claim.
Freed 756 F.3d at 1018:No one factor is necessarily determinative; a carefully considered
judgment taking into account both the obligation to exercise jurisdiction and the caorbofat
factors counseling against that exercise is requir€blorado River424 U.S. at 818-19The
court will address each factor in turBeeFreed 756 F.3d at 1022 (noting th@blorado River
requires adherence to “rigorous standards,” which were met where the datrictarefully
addressed each of the ten factors and provided suffesx@itdnations for its findings”).

1. Whether the State has assumed jurisdiction over propBdgause Bank of America
initiated a foreclosure action in state court, the state basdssumed jurisdiction ovéne
propertyat issue See Beal Bank USA Swift 2017 WL 372325, at *4 (N.D. Ill. Jan. 26, 2017).
Kane concedes ththis factor cuts against hinDoc. 128 at 13.

2. The inconvenience of the federal foruBath the state court and the federal court are
located in downtown Chicago, witha fewblocks of one anotheleading the parties to agree
thatneither forum is more convenient than the other. Doc. 124 at 14 n.2; Doc. 128 at 13. So this
factor weighs aginst abstentionSee Freed v. Friedma@15 F. Supp3d 642 655(N.D. Ill.

2016) (holding that this factor weighed against abstention wherstate and federal courts were
located in ChicagoXnight v. DJK Real Estate Grp., LL.2016 WL 427614, at *6 (N.D. lll.

Feb. 4, 2016) (same, where the state court was elsewhere “within this coogtapgecal
jurisdiction”).

3. The desirability of avoiding piecemeal litigatioiRriecemeal litigation occurs when
different tribunals consider the same issue, thereby duplicating effattpossibly reaching
different results. Day v. Union Mines In¢c862 F.2d 652, 659 (7th Cir. 1988). As the Seventh

Circuit has explainedjuplicative litigation causesvo potential problems:



First, a party may try to accelerate or stall proceedings in one of thesfanum
order to ensure #t the court most likely to rule in its favor will decide a
particular issue firstSecond, the possibility exists that one court, unaware
that the other court has already ruled, will resolve an issue differently and
create a conflict between the two fors. Thus, the results of simultaneous
litigation of identical issues in the state and federal courts may be both
unseemly and a grand waste of the efforts of the parties and the courts.

LaDuke v. Burlington N. R. Co, 879 F.2d 1556, 1560 (7th Cir. 1989) (internal quotation marks
and footnote omitted). With respect to the first problem, the horse has alradtg ledirn—any
dilatory conductthat allowed Bank of America wecurea favorable state court ratj before
bringing this motiorhas already oeored. But due to thparallelismbetween this case and the
state court foreclosure action, the second conegnains See Beal Bank017 WL 372325, at
*4. If this court were to rule in Kane’s favor on either or both of his common law fraud and
ICFA claims an “unseemly” conflict between the state and federal forums would result, given
that the stat court has already resolved skedssuesgainst Kandy dismissing his common law
fraud and ICFA defensemd by ruling that Bank of America is entitledforeclosure.See

Freed 756 F.3d at 1022 (“[I]f both state and federal proceedings were allowed to proceed,
inconsistent rulings could jeopardize the appeegaand actuality of justice.”)This factor

favors abstention, thoughritight have favored lastentionevenmore strongly hathe Banks not
awaitedthe state court’s decision before bringing this mofmanre on this later)

4. The order in which jurisdiction was obtained by the concurrent fordrmis factor
favors abstention, @&ank of Americdiled the state action odlarch 24, 2011andKanedid not
file this suit until November 2013, more than thirty-one months lat&eeLumen Constr., Inc.

v. Brant Constr. C.780 F.2d 691, 697 (7th Cir. 1985) (holding ttne filing of astate case
nearly five months before thparallel federal cassommencedavored abstentign Kane
contends otherwise, asserting that this factor concerns the order in whicltjiomsdi obtained

over the particulaclaimsat issue Doc. 128 at 14. If Kane werght, this factor would tip in



his favor, since hdid not amend his affirmative defenses in the state foreclosure axtion
include his common ladvaudand ICFAallegationsuntil after he filed this suit

But Kaneis wrong. The precedendgscribing this factor speak in terms of when
jurisdiction was obtained “by the concurréotums” with no reference to or differentiation
among particular claimsTyrer v. City of S. Belqid56 F.3d 744, 754 (7th Cir. 200@mphasis
added) see also Moses H. Cone Mem’l HQ#60 U.S. at 21describing this factor as “[t]he
order in which the concurrent tribunals obtained and exercised jurisdictionferdffére is not
surprising thatourtslook to the filing date of the relevant suits when analyzing this factor,
without any inquiry into when particular argumerdiims, or defensasere first assertedSee
Freed 756 F.3d at 102Zlark v. Lacy 376 F.3d 682, 688 (7th Cir. 2004) (discussing which of
two parallel actions “was filed first”nterstate Mateial Corp. v. City of Chicago847 F.2d
1285, 1289 (7th Cir. 1988) (“In balancing this factor it is appropriate to note that Iredilsiht
both actions and chose to file in state court firstThat has beetnue even whethe relevant
claims wereasseted as counterclaimsSee Freed756 F.3d at 1020 (finding parallelism in part
because the federal claims turned on “the precise subject of the counterclaimsatetbeust
proceeding”). This approach makesfectsensehere, akaneof coursecouldhave asserted
his affirmative defenses earlefas early as June 2011, when his original state court affirmative
defenses were filedDoc. 128 at 6-7Waiting to amendhoseaffirmative defenses until after he
filed avirtually identical federal suwas Kane’s choice, and a fedgpiintiff's unilateral
timing decisionshould notip theColorado Rivetbalance in his favorSee Freed756 F.3d at
1020(treating parties as substantially identical for parallelism purposes Wtjeeedecision to

exclude [a relevant party] from the original state court proceeding waslgrjthe federal



plaintiff]'s choice”); Beal Bank2017 WL 372325, a3 (collecting cases This factor weighs
in favor of abstention.

5. The source of governing law, state or federBhe source of the governing law here is
state law, which favors abstentioBeeFreed 756 F.3d at 102¢[A] state courts expertise in
applying its own law favors @olorado Riverstay.”); Day, 862 F.2d at 66(same). Kane
concedes that thisdtor cuts against him. Doc. 128 at 13.

6. The adequacy of state court action to protect the federal plamigfts. The state
court is emiently competent to protect Kane’s rights, which, as just noted, turn on state law.
See Ingall v. AES Corp311 F. App’x 911, 915 (7th Cir. 2008Kaneinsisss that the state
court’'srulings against hinprovethe state court’'iadequacy because, in his view, those
decisionsvere“contrary to established law.Doc.128at 17. But to entertain higrgument
would require rditigating the merits of the state court’s rulirgprecisely the type of unseemly
secondguessing thathe Colorado Riveroctrine discouragesin any event, this court is “not
dismiss[ing][Kane] s federal claims, but rathstay[ing] them pending the resolution of the state
court proceeding.Freed 756 F.3d at 1023. If, when thiate courproceedings conclude,
Kanebelieves the state coditigation has proved “inadequate,” he will have a chawben the
stay is liftedto argue hereghat the state court judgment should noabeordedreclusiveeffect
Ibid. This factor favors abstention.

7. The relative progress of state and federal proceedimbss factor requires the court
to determine which case “appear[s] to be closer to a resolut@eniiniti, 962 F.2d at 70%ee
also Moses H. Cone Mem’l Hosg60 U.S. at 22 (holding that the federal case had progressed

farther where “the parties had takeonsnof the steps necessary to a resolution of” the common



issue). In light othe state court’s recent entry of summary judgnagainst Kane and
accompanying iegparations for sale of the property, this factor strongly favors the Banks

Kane arguethat at the timeheBanks filed theilColorado Rivermotion discoveryhad
commenced in this casmit not instate court, and that “usually the case that has commenced
discovery is favored und€olorado River’ Doc. 128 at 14. Even assumitigit argumet had
merit at the time-and it probably did not, sina@espite the lackf discoveryin state couttthere
was a pendingummary judgmernnotion seeHuon v. Johnson & Bell, Ltd657 F.3d 641, 648
(7th Cir. 2011)“The question whether the state litigatloas reached an advanced stage turns
not on the amount of discovery completed but on how far the state court has progressed toward a
final resolution?); U.S. Bank Nat'l Ass’n v. EMC-Lincolnshire, LL2003 WL 22048097, at *8
(N.D. lll. Aug. 28, 2003) (holehg that the state case had progressed further where “the state
court [was] currently preparing to rule on summary judgment motions”)—subsegeets e
have changed the landscagdhortly after the briefing on this motion was completbe state
court gantedsummary judgment against Kane. Although the judgment of foreclosure that Bank
of Americaobtained is not yéfinal,” see F6BC Bank USA, N.A. Townsend793 F.3d 771,
777 (7th Cir. 2015) he fact that the state foreclosure acti@sall butproceeded tgudgment,
while this case remaina discoverymeans that the state court proceeding is significantly farther
along for the purposes of this fact@ee Bozek v. Bank of Am., NZQ16 WL 6395509, at *4
(N.D. 1ll. Oct. 28, 2016) (holding tt this fictor favored abstention wheréadgment of
foreclosure ha[d] been entered” in the state cadeqrado v. U.S. Bank Nat'| Ass'8016 WL
3964051, at *5 (N.D. Ill. July 21, 2016) (holding that this factor favored abstemtiere the
state courhad grantedummary judgment)Kaneimplicitly conceded, before it wamown

how the state court would rulaata gant of summary judgment state courtvould cause this



factor to tip against himDoc. 128 at 15 (“There is no guarantee whatsoever that Bank of
America’sMotion for Summary Judgment [in the state foreclosure action] will be grantéae If
Motion for Summary Judgment is denied, then the Foreclosure Case will remain behind the
Federal Case. .”). This factor favors abstention.

8. Thepresence or absence of concurrent jurisdictiédl. of Kane’ssurvivingclaims in
federal court ase under lllinois law, and they are undoubtedly susiglepto litigation in lllinois
court, so this factor favors abstentiddee Beal Bank017 WL 372325, at *5Kane concedes
that this factor cuts against him. Doc. 128 at 13.

9. The availability of removalKane concedes that this factor cagminst him.lbid.

10. The vexatious or contrived nature of the federal claiftere is no need to comment
adversely orKane’smotives to conclude that, because his fdd=rart claims closely track his
state court affirmative defenseéhle federal suit is “vexatious” and “contrived” within the
meaning ofColorado River.See Freed756 F.3 at 1024 (noting that thiactor can weigh in
favor of abstention when the claims and parties in the federal suit could have hegdedinc
the original state court proceedingliterstate Material Corp.847 F.2d at 1289 (“[T]he federal
suit could be considered both vexatious and contriveigrstate filed both suits within seven
months of each other seeking substantially the same relief from substantiaantle parties.
Without presuming Interstag&emotives, we see no reason why &lras and all parties could
not have been, and still could not be, part of one suith)s factor favors abstention.

In sum, nearly all of th€olorado Riverfactors favor abstention. Ordinarily, that would
end the inquiry into whethéexceptional circumstances” warrant abstentids noted,
however, thdist of tenfactorsis a nonexclusive set of considerations, ametre, arunusual

circumstanceequires further discussiotie fact that the Banksaited to bring this motioantil

10



more than thregears into thiditigation. That is highly unusual for@olorado Rivemotion,
which is much more commonly brougitithe outset of a suitSeg e.g, Huon 657 F.3d at 644,
Lumen 780 F.2d at 693. The court has already taken this delay into atctlmextenthat it
bears on the ten factersspecifically, the relative progress of the camed the desirability of
avading piecemeal litigation-but Kane ask#he courtto go one step further. s&erting
samething akin to lache¥ane contends that the Banks have brought this maliogethetoo
late. Becaus€olorado Riverand its progeny acknowledge a “virtually unflagging obligation”
to exercise federal jurisdiction, he argub® court should hold that Colorado Rivemmotion
maybe brought onlyat theoutsetof the case,” or at the very least no later than the point at
which the state and federal cases become parallel. Doc. 128 &t 10

Kane notes, correctly, that neither side has identifiedoaoycase in which &olorado
River motion wa broughtsolong afterfederalsuit was filedid. at 11-12, and the court’s own
research has not turned up any. But Ksinglarly has identified no authority that supports his
proposediming rule. He argues th&olorado Riverabstentions a “jurisdictiorjal]” issue, and
thus ondghatthe court must take wgs early as possibléd. at 10. Thereare two problems with
that argumentboth fatal First,Colorado Riverabstentions not a doctrine that implicates the
court’s subject matter jurisdictiorSee Thomas-Wise v. Nat'| City Mortg. C2015WL 641770,
at *2 (N.D. lll. Feb. 13, 2015) (discussing this point). Second, ev@éaldrado Riverabstention
implicated subject matter jurisdiction, thabuld cut against Kanas alack of sibject matter
jurisdiction can be raised at any stage of the procegdmegmatter how late in the gam@ee
Craig v. Ontario Corp.543 F.3d 872, 875 (7th Cir. 2008)l}t has been the virtually

universally accepted practice of the federal courts mmp@ny party to challenge or, indeed, to

11



raisesua spontéhe subjectmatter jurisdiction of the court at any time and at any stage of the
proceedings)’(alteration in original).

So the court is left with thiguestion, which appears to be odirst impression: whea
federal court defendaatlows a federal suito proceedor over threeyears before bringing a
Colorado Rivemotion, does thadelay preclude abstenti@ Such a rule might make sense if
Colorado Riverstays existegdolely (or even pmarily) for thedefendant’$enefit;if so, the pros
and cons ohot bringing the motion earlievould bethe defendant’alone to weighandthe
consequences of holditige defendanto thatchoice would fall primarily ofits ownshoulders.
But theColorado Riverdoctrinefirst and foremosimplicatesjudicial economyconcernswhich
primarily affect the court anthe judicial system as a whol&ee Freed756 F.3d at 1022
(notingthatColorado Riveris concerned witkthe efficient use of judicialesources and the
public’s perception of the legitimacy of judicial authof)tyAdkinsv. VIM Recycling, In¢.644
F.3d 483, 498 (7th Cir. 201{)The [Colorado Rive} prudential doctrine is a matter of judicial
economy.”) 17A Charles Alan Wrighet al, Federal Practice & Procedurg 4247 (3d ed.
2017) (noting tha€Colorado Riverabstentiorfmay be regarded as abstention metelgerve the
convenience of the federal coujtsIin Colorado Riveiitself, the Supreme Court explained that
its decisiorfrest[ed] on considerations of wise judicial administration, giving regard to
conservation of judicial resources and comprehensive disposition of litigation.” 424 B13. a
(internal quotation marks and alteration omitte@ihe fact that th€olorado Riveroctrine was
established primarily to benetiburts and avoid conflict between state and federal court
decisions counsels strongly against adopting Kdaelseslike rule.

So, too, does thBupremeCourt’sadmonition to applgolorado Riverin a pragmatic,

flexible manner with a view to the realities of the case at hakibSes H. Cone Mem’l Hosp.

12



460 U.S. at 21. nithe court’s experiencd,is rare for a case &pendhislong in federal court
and still remain so far from the finish line, amdichof the blame falls on KaneHis original
complaint was 187 pages long and contame&thoppingl003 numbered paragraphs. Doc. 1.
(The operative version stiVeighsin at 140 pages and 626 numbered paragraphs. Dgc. 55
That is far more than plaintiffs in even the most complex cases (which this igpca)ly
require andJudge Marovich to had wade into Kane’s voluminous pleadiungshis unfounded
RICO claims(among otherghvited a motion to dismissKanethen dragged the pleading stage
out further still when hetéeempted to revive thos#aimswith an unsuccessful motion for
reconsideration And when the case was reassigned to the undersigned judge after more than a
year and a half of litigation, discovery had not yet commenced. Doc. 43 atiBe plaintifs
who do not want to be on the receiving end of a succeSsfatado Rivemmotion afterthree
yearsof litigation will almost alway$e on much firmer footinghecause thefederal cases
typically will have progress much farther.

To be sure, by playing two hands until they got cards they ltkedBankslikely
engaged irsome litigationgamesmanshipBut thatis not reason enough to disregard the
guidance of precedent and forge ahead with a casshbald otherwise be stayedt the end of
the day, Kane is asking this courtdatterits docket with “duplicative and wasteful litigatidn,
Caminiti, 962 F.2d at 70nd to “jeopardize the appearance and actuality of justicegd 756
F.3d at 1022simply to rebuke the Banks fdineir tardiness The court declines thaet¢quest

Colorado Rivershould be implemented through a stay, not dismisSa#éMontano v.
City of Chicago 375 F.3d 593, 602 (7th Cir. 200tGNAHealthCare of St. Louis, Inc. v.
Kaiser, 294 F.3d 849, 851-52 (7th Cir. 2002). Accordingly, this suit is stayed pending resolution

of the state court pceedings, including any appe&ee Hearne v. Bd. of Educ. of City of Chi.

13



185 F.3d 770, 778 (7th Cir. 1999) (holding tGalorado Riveabstention was appropreat
where “proceedings in the state trial court have come to a close and furthesteppeiew is
possible”). When the state court proceedings concarmdeparty may move this court to lift the
stay and proceed with the federal suit in a manner consigith the state coud rulings and
any applicable preclusion principleSeeRogersv. Desiderig 58 F.3d 299, 302 (7th Cir. 1995).
Conclusion

For the bregoingreasonsthe motion to stay is grante€olorado Riverabstention is

warranted, and this case is stayed pending the resolutionsihteecourt proceedingsicluding

any appealsn Bank of America, National Association v. KaNe. 2011 CH 11338 (Cir. Ct.

e

Cook Cnty., III.).

May 23 2017

United States District Judge
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