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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EMPEROR ELDER,
Plaintiff,
Case No. 13 C 8103

V.

CITY OF CHICAGO AND OFFICER
SAMUEL SMITH,

N\ , N N N N N N N N

Defendants.

MEMORANDUM ORDER

On October 16, 201this Court entered the Final Pretrial Order (“FPTQ”) that the parties
then remaining in the case had agreed upon in this action brought pro se by plaintiffrEmpe
Elder (“Elder”)! Time wasthen expended in this Court’s having to rule on motions in limine
and, more significantly, by the parties’ efforts to reach settlement that tdtymnasulted in the
case remaining pending only against the City of Chicago and its Offinereb&nith.

Ultimately theneed taeconcik the dates of availability of both sides of the litigation (including
their witnesses) and of this Court resulted in the scheduling of trial to begin on Monday,

August 22, 2016.

Unfortunately, at the end of the week preogdhe scheduled trial date plaintiff Elder

communicatedad his adversaries and this Cotlmé news that he hadst suffered a fall that

! As the case number indicates, the action was just a few weeks short of twolgedrs
that time. This Court essays no criticism in that respect, but the slow going tthatinigne
frame wasaprecursor of the delays have occurred since then.
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resulted in a shoterm hospitalization That of course necessitatibe vacation of the

August 22 trial date. While this Court then planned to recoreigeyone’sime commitments

in order to set a new date for trial, it was surprised to receive a documeahedptmended
Notice of Defendant’s City of Chicago and Officer Samuel Smith’'s Motiohdéave to Amend

the Fnal Pretrial Order(the “Motion”), noticed up by thasremaining defendants for
presentment on Septemls. It set the matter over to October 17 to give Elder the opportunity

to respond, and on that date the Motion was further continued to November 3.

This memorandum mler will memorialize this Court’s rulings in an extended (and
sometimes contentious) hearing on that date. During the course of that proédddirgoved
once again to be a very difficult litigant to deal with, constantly exhdpdt least two

unfortunate tendencies:

1. Whether because of a lack of understandiragseng that he
knows better than anyone else (including this Court) how a case
involving a non-lawyer acting pro se should proceed, he stubbornly

resisted this Court’s efforts seeking to aid him on that score.

2. That and other attitudinal problems created an environment in
which Elder would not really listen to whaas being said to him,
simply waitinginstead for a pause in which he could voice his own

views.

It should be said at the outset that this Court considered the Motion to be very
problematic. It is of course true that the FPTO in this case included this penultimate paragrap

-2-



precedng this Court’s signature (a paragraph that is a part of the standard Fdrf1LR

prescribed by this District Court

This ader will control the course of the trial and may not be
amended except by consent df fharties and the Court, or by
order of Court to prevent manifest injustice.

But because (as explained earlier) the case wwarchallyhave gone to trial with the existing
FPTO spelling out the game plan for that purpose, with that having been thwarted by an
unfortunaeé accident, thi€ourt would bedat to entertain any afterthought modifications, and it
thereforedirected counsel for defendants to explain why the proposed amendment of the FPTO

should be entertained.

It developed at the November 3 hearing that with two exceptions the purpose of the
Motion was simply to provide any necessary foundation for certain exhibits tiait likely
serve to impeacklder, during hicross examinatigras tosome anticipated testimony in his
case in chief. Those exhibits, which comedi€l) Elder’s medical records from St. Bernard
Hospital on the date of the incident sued upon(@pd statement that he made to the Chicago
Transit Authority (one of the defendanitsat arenow out of the case by reason of settlement)

describing the incidentvere unexceptionable.

That of course put an entirely different light on those aspects of the Motion , but this
Court had a good deal of difficulty in conveying to Elder the fact that any questtotha
foundational suppofifor exhibitsin trials, unless there is some question as to the authenticity of
such exhibitsis normally handled by agreement between the parties (or, to the same gffect, b
the nonassertion of any foundation objectioadher tharby compelling the appearance of a

witness When Elder finally grasped that concept, he offered no objection, and that portion of
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the Motion was granted. Two other aspects of the Motion were denied by this Court without

requiring any responsive inpisom Elder: (1)the proposed addition of videodiage of Elder at

the 95" Red Line Statiorat various dates other than the date of the incident sued upg@)and

copies of Elder’s pro se complaints filed in a number of other cases in thistOisurt and in

state courts: Case Nos. 13 L 2010, 14 L 3463, 14 C 6495, 14 C 9835, 14 C 9836 and 16 C 878.
Finally, an inordinate amount time at the November 3 hearing had to be devoted to this

Court’s renewed urging that Elder avail himself of the services of a merintbes District

Court’s trial bar, both to assist him in the orderly presentation of his case iffpdrigfularly

but not exclusively in the presentation of his own testimony) and perhaps in othes a$pleet

trial. This Courtsought to explain to Elder but in vain-- thatto permit him(1) to pose

guestions to himself and then answer those questions evé@)worseto engage in an extended

narrative would create a major riskloé communicaing somethingo the jurors that would

poison the evidentiary well. It is of course truattt such an eventuality takes place in a

lawyerhandled trial, the Judge presiding over the case can give a cautionasgtiostto the

jury -- but common sense teaches that although such a practice may insulate agagnsabarev

appeal, it is ofte quite unrealistic to consider that the prohibited information can be erased from

the minds of the lay jurors.

During the course of colloquy on that subj&dter confirmedhat what he indeed had in
mind that was that he would conduct his own testimony in an extended narrative form, even
withoutfirst identifying any question to whiclany part of his narrative was directed. It also
turned out that Elder’s resistance was in part due to his misconceptiamytatl barcounsel

designated to assisim would have to be paid for his or her services. When Elder finally

-4 -



listened to this Court’s explanations seeking to dispel his misunderstaaduohtjse reasts for
this Court’s rejecting thm, it appearethat he hasiceded to this Court’s ruling othat score,

and this Court will cause such a designation to be made.

What has beesaid here has disposed of the Motion byaégial grant and partial denial.

Finally, this Courhasset tle case for trial at 9:30 a.m. on December 12, 2016.

Milton I. Shadur
Date: November 42016 Senior United States District Judge



