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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ARCHIE BEATON, individually and on
behalf of all othersimilarly situated,

Plaintiff,
No. 13-cv-08389

Judge Andrea R. Wood

SPEEDYPC SOFTWARE, a British
Columbia company,

)
)
)
)
)
v. )
)
)
)
)
)

Defendant.

MEMORANDUM OPINION

Plaintiff Archie Beaton (“Beaton”) lsasued Defendant SpeedyPC Software
(“SpeedyPC”), a Canadian computer softwampany, claiming that it engaged in fraudulent
and deceptive marketing of SpeedyPC Pro, avsoét product that SpeedyPC claims diagnoses
and repairs various computer errors, optimz@asputer performancend protects computers
from malware. SpeedyPC’s customers would finsta diagnostic scan using its free software.
After receiving the results of the scan, cusérs would be invited to purchase SpeedyPC'’s
premium software, SpeedyPC Pro—and many of theoepted that invitation. Beaton claims to
be one such customer. He claims that he @seti SpeedyPC’s software and installed it on his
laptop computer, but the softwadt@l not satisfy SpeedyPC’s promises. As result, according to
Beaton, SpeedyPC breached implied warramii¢sness for a particular purpose and
merchantability and committed fraudulent miges@ntation under various consumer protection
laws. Now under the Court’s consideration is®®’s motion to certify alass and subclass of

purchasers of SpeedyPC'’s software. For the reatisogssed below, the Court grants Beaton’s
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motion to certify the class and also grants thpiest to certify a subclass but with a modified
class definition.
BACKGROUND

This putative class acti@rises out of Beaton’s purcleasf a license to use the
SpeedyPC'’s software. SpeedyPC promotes fte/ace through online advertisements and on
websites as being capable of increasing coarmpgeed and performance, removing harmful
computer errors, and protecting users’ privang security. (Compl. I 15, Dkt. No. 1.) Beaton
alleges that these representations do rilgatethe software’s true capabilitiesd ( 22.)

Instead, the software has two main fiimes: first, it is a registry cleanémnd second, it
removes superfluous “temporary” files from a user’s hard dride. According to Beaton, these
functions “do not come close to squarimigh SpeedyPC'’s representations about the
functionality of SpeedyPC Pro.Id))

Beaton claims that SpeedyPC engagesdeceptive marketing scheme to induce
consumers to purchase the premium version aitisvare. Online ads for the premium version
of the software promise that the softwara,among other things, “[bJoost your PC’s speed and
performance,” “[flind your PC’s performance potential,” and “improve[] your PC’s health.” (
1 16.) Consumers who click on one of SpeedgR(dvertisements adirected to one of
SpeedyPC’s websites, which warns consumieositavarious risks to their computeril.( 17.)
The websites recommend that consumers downlaattith version of the software to detect
issues that the product is supposetigigned to identify and fixld. § 24.) Once a consumer
downloads and runs the trial viens of the software, it displaysundreds or thousands of serious

problems that it claims are affecting the computer and “require attention{’28.) After

! Registry cleaner software is a type of utilitpgram designed to remove unwanted or redundant items
from the Microsoft Windows operating system registry. The “registry” is a database of configuration
settings that help facilitate the operation afnpaiter applications in the operating systelah. { 21 n.1.)
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presenting the results of the diagnostic scanstiftware displays to the user a half-page
warning with bold red letters stating: “SpeedyP© has determined that your computer requires
immediate attention!” and is in &ious” or “Critical” condition. [d.  29.) The user is then

given the option to purchase the premium versiahefsoftware to fix and repair the supposedly
harmful errors that hee been detectedd()

In August 2012, while browsintdpe Internet for software repair and optimize his
computer, Beaton encountered one of SpeedyPC’sldd$.42.) Based on various
representations made in the ad, Beaton weah#&of SpeedyPC’s websites, which presented
more representations regardthg utility of the software.ld.  43.) Beaton includes in his
Complaint screenshots of several of these representations. One such screenshot makes the claim
that the software can “clean and optzeiyour computer for peak performanced. { 43 fig.

10.) Based on SpeedyPC'’s representations pBeddwnloaded and installed the softwate. §

44.) The software scanned Beaton’s computerepdrted that it detected hundreds of serious
errors, some of which were causing damage to the compdte¥.45.) The software warned
Beaton that these problems welexreasing his computer’'srfrmance and compromising his
security, and urged him to purchase goftware to “fix” the problemsld.) Beaton clicked on a
button labeled “Fix All,” which forwarded him @ SpeedyPC website that urged him to register
the software to fix the problems identifietd.(f 46.) After reaching thregistration webpage,
SpeedyPC again represented to Beaton that it “detected some problems that needed to be fixed”
and instructed him to “Register SpeedyPC Pro noid!”(€iting 1 43 fig. 10).) Relying on these
representations about the softe/a capabilities and his computer’s condition, Beaton paid to
activate the software andpar the purported errordd( I 47.) After he downloaded the

software, every time Beaton ran it, the softwagorted harmful errors that were adversely



affecting his computer and that he needed toTfe software continued to report harmful errors
even though Beaton repeatediy the program and “fixed” any errors that were fouled.{{
49.) Beaton’s computer performance did ingprove despite his repeatedly running the
software’s scanlid.)

In addition to his personal experiencghithe software, Beatothirough his attorneys,
also engaged an expert to examine it. (Ex.Blts Mot. to Certify Class at 4, Dkt. Nos. 125-6
& 127-3.) The expert concluded that the diagiedsinction of SpeedyPC’s software is designed
to report that a computer has “low” perfommea without conducting any diagnosis, scan, or
analysis of the user’'s computed.(at 21.) Beaton’s expert fimér concluded that supposed
errors identified by the software were not in factdible threats to @mputer’s functionality.
(Id. at 22.)

DISCUSSION

To be certified, a proposed class must satisé four requirementsf Rule 23(a): (1) the
class is so numerous that joinder of all merslis impracticable (“numerosity”); (2) there are
guestions of law or fact common to the cldssifhmonality”); (3) the claims or defenses of the
representative parties are typioéthe claims or defenses oktklass (“typicality”); and (4) the
representative parties will fairly and adequaf@igtect the interests tiie class (“adequacy of
representative”). Fed. R. Civ. P. 23(a). If Rule 23(a) is satisfied, the proposed class must then fall
within one of the three categories in Rule 23@)ich the Seventh Circuit has described as: “(1)
a mandatory class action (either because ofisheof incompatible standards for the party
opposing the class or because @ tisk that the ckss adjudication would, as a practical matter,
either dispose of the claims of non-parties drssantially impair their interests), (2) an action

seeking final injunctive or destatory relief, or (3) a case which the common questions



predominate and class treatment is supertgpano v. Boeing Co633 F.3d 574, 583 (7th Cir.
2011).

l. Definitions of Class and Subclass

Beaton first proposes as the Class:

All individuals living in the United Sttes who downloaded a free trial of

SpeedyPC Pro and thereafter purchdkedull version between October 28, 2011

and November 21, 2014.
On behalf of the Class, Beaton seeks to liggaintractual warranty claims for breaches of the
implied warranties of fitness for a particuurpose and merchantability. These claims arise
under British Columbia law.

Beaton also proposes as the Subclass:

All Class members who reside in lllirspiCalifornia, Colorado, Florida, New

York, Oregon, Alabama, TennessBew Jersey, North Carolina, New

Hampshire, Hawaii, Vermont, Massachusetts, Michigan, and Washington, D.C.
On behalf of the Subclass, Beaton seeks wali#éi claims for fraudulent misrepresentation under
the consumer-protections lawkeach of the respective juristions. The Court observes that,
apart from identifying the lllinois ConsumEraud and Deceptive Business Practices Act
(“ICFA™), 815 ILCS 505/1 et seq. Beaton has not idéfied the laws of any of the other
jurisdictions under which he seeks to asserSihieclass’s claim. Beaton apparently has in mind
the similar consumer-protection laws of thegsilictions, but the Court is unable to divine
what statutes Beaton has in mifithis is problematic because the applicable statutes may have
different elements, different statutes of limitati@and different damages that are available.
Beaton, as Plaintiff, bears the burden of pngvihat class certifation is appropriateRetired

Chicago Police Ass’n v. City of ChicagbdF.3d 584, 596 (7th Cir. 1993), and without

identifying the statutes underlying the Subclelagms Beaton has not satisfied this burden.



Thus, for purposes of this motion the Court will deny the motion to certify this Subclass and
instead restrict the Subclasshe Revised Subclass consistind'af Class members who reside
in lllinois.”

For both the Class’s and Revised Subclass’s claims, Beaton’s basic theory is that the free
version of SpeedyPC'’s software “blindly reps}t[that the customer’s computer has low
performance, thereby inducing the customegruchase the premium version of SpeedyPC'’s
software that ultimately confers no benefit the customer. Consequently, Beaton moves to
certify both the Class and Reuis8ubclass under Rule 23(b).

. Analysisunder Rule 23(a)

A. Preliminary Considerations on Class Propriety

SpeedyPC raises two preliminary concernsafoy class certification should be denied.
First, SpeedyPC claims that Beaton’s proposes<is improper as the definition in his motion
for class certification differs from the defirti in his Complaint. But nothing prevents this
Court from considering a vesed definition or, indeedua sponteevising the definition of a
proposed clas€reen v. Serv. Master on Location Servs. Gavo. 07-cv-4705, 2009 WL
1810769, at *3—4 (N.D. Ill. June 22009) (revising class definitisua spontg Kress v. CCA of
Tenn., LLC272 F.R.D. 222, 232 (S.D. Ind. 2010) (“[T]@eurt has broad discretion to modify
the class definition if necessary.” (citibtarden v. Raffensperger, Hughes & Co., ] 933 F.
Supp. 763, 769 n.5 (S.D. Ind. 1996) (modifying class defingigmspontg)). Here, there is no
prejudice to SpeedyPC in this Court’s considien of Beaton’s revised class definition and
doing so is in the intests of judicial economy.

Second, SpeedyPC argues that Beaton’ssQlafinition is vague. In particular,

SpeedyPC states that the phrdiseéng in the UnitedStates” does not specify a time period. As



such, it is not clear whether “amdividual living in Ireland [whojpurchased the software in
2013 and since that time has moved to Wisconsimi Beaton’s proposed Class. (Def.’s Resp.
to Pl.’s Mot. for Class Cert. at 8, Dkt. No. 13m)his response, Beaton clarifies that this phrase
means “the class individudisf] who purchased the product inliving the United States®”
(Pl’s Reply at 4 n.1, Dkt. No. 151.) With thisvision, the Court concludes that any potential
vagueness has been cured.

B. Numerosity

SpeedyPC'’s records reflect that over 574,0@viduals downloaded the free trial of
SpeedyPC'’s software before purchasing theviersion of SpeedyPC'’s software. (Ex. 14 to
Memo. to Pl.’s Mot. to Certify Class atDkt. No. 125-14.) The Revised Subclass has over
19,000 individuals. (Ex. 5 to Pl.’s Mao Supp. Mot. for Class Cert. at 1, Dkt. No. 171-5.) These
numbers are sufficiently large to make joindepiacticable with respect to both the Class and
Revised Subclas§ee, e.gMulvania v. Sherifof Rock Island Cty850 F.3d 849, 859 (7th Cir.
2017) (“While there is no magic number that appti® every case, a forty-member class is often
regarded as sufficient to meet the numerasiguirement.”). Thus, both the Class and Revised
Subclass are sufficiently merous under Rule 23.

C. Commonality

“For class certification, onlgne question of law or fact sgomon to the class is required.

However, some factual variations among class members’ experiences will not defeat class

2 SpeedyPC does not raise the vagueness concerresfitct to the proposed Subclass, but the Court
will assume that the phrase in the Revised Subclalse teside in lllinois” similarly refers to Class
members who purchased the softwateen they lived in lllinois.

% SpeedyPC also complains that it is unsure whéetteeClass includes “[a]ll individuals and entities”—as
stated in Beaton’s Complaint—or just “[a]ll individuals”—as stated in Beaton’s motion for class
certification. Beaton does not respond to this poiiisineply brief. As such, the Court will use Beaton’s
revised definition, which simply says “[a]ll individuals.”
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certification when the legal issues are the samalforhe central issue is the same for all when
defendants have engaged in standardipedact toward members of the proposed class.
Accordingly, [c]lass actions . . . cannot be defeated on commonality grounds solely because there
are some factual variations among thaims of individual membersKazarov v. AchimNo. 02-
cv-5097, 2003 WL 22956006, at *5 (N.D. Ill. Dek2, 2003) (internal tations omitted and
alterations in original)Rosario v. Livaditis963 F.2d 1013, 1017 (7th Cir. 1992) (“The fact that
there is some factual variatiamong the class grievances will not defeat a class action.”).
Here there are undoubtedly questions of dad fact that are common to the Class and
Revised Subclass. The Class’s contractual war@atms raise legal questions about whether
customers can avail themselves of these warsaatigvhether they have been disclaimed by the
End User License Agreement accompanying 8yle€’s software. These claims will also
include factual questions about what functiore&tyPC’s software was marketed as performing,
whether the software did in fact perform thatction, whether customers expressly or impliedly
made known that they were phiasing the software for that purpose, and whether customers
were harmedSee, e.g.British Columbia Sale of Goodsct, RSBC 1996, Ch. 410, §18(a) (“[I]f
the buyer or lessee, expresshyby implication, makes known tbe seller or lessor the
particular purpose for which tlggods are required, so as to shbat the buyer or lessee relies
on the seller’s or lessor’s skill or judgment, anel foods are of a description that it is in the
course of the seller's ordeor’s business to supply, whatliee seller or lessor is the
manufacturer or not, there is amplied condition that the goodse reasonably fit for that
purpose.”). And these factual questions also aviterespect to the Revised Subclass’s ICFA
claims.See Connick v. Suzuki Motor C675 N.E.2d 584, 593 (lll. 1996) (“The elements of a

claim under the Illinois Consumer Fraud Act (8LES 505/2 (West 1994)) are: (1) a deceptive



act or practice by defendant; (2)feledant’s intent thgplaintiff rely on the deception; and (3)
that the deception occurr@dthe course of conduct inluing trade and commerce.”).

D. Typicality

Beaton’s claims appear to be entirglgital of the other Clasand Revised Subclass
members’ claims. In interactingith SpeedyPC'’s free software, Beaton appears to have seen the
same representations as the other users ofigB€es free software, anddlsoftware appears to
operate in the same way on each computer. (ExP&’'oMot. to Certify Class at 4-5, Dkt. Nos.
125-6 & 127-3.) SpeedyPC does point to any counterexamplaswhich different customers
saw different representations or the software functioned differentbne type of computer than
another. Rather SpeedyPC contends that, indB&atleposition, he conceded that his experience
with SpeedyPC'’s software was different thaat thf other customers. To this end, SpeedyPC
cites Beaton’s deposition teabny where SpeedyPC’s counsebwed Beaton an anonymous
positive internet review of SpeedyPC’s softwanel he responded, “I'm just going on my own
experience. My own experience does not caiaaevith this individual’s response or his
computer.” (Def.’s Resp. to Pl.’s Mot. for ClaSsrt. at 10, Dkt. No. 135 (citing Ex. D to Def.’s
Resp. to Pl.’s Mot. for Class Cert. at 116, IN6. 137).) This does not constitute a concession
by Beaton that his experience with SpeedyPCisvewe was different from others. Beaton’s
response implied that he had kriowledge of the posting individlsiexperience. As such, he
was simply saying that because he had atiegexperience with SpeedyPC'’s software, he
differed in opinion from the anonymous positiveeimet review he was shown. Nowhere did he
concede that SpeedyPC'’s softwauactioned differently for other people or computers. Thus,

SpeedyPC has provided no reason tokiihat Beaton’s claims are atypical.



E. Adequacy of Representative and Counsel

“To determine whether the class represengativill adequately represent the class as a
whole, courts examine whether: (1) the repregeres have antagonistor conflicting claims
with the other class members; and (2) the couieselamed plaintiffs can sufficiently represent
the class.’Birnberg v. Milk St. Redential Assocs. Ltd. P’shifNo. 02 V 0978, 2003 WL
21995177, at *2 (N.D. Ill. Aug. 20, 2003) (citifRetired Chicago Police Assoc. v. City of
Chicagq 7 F.3d 584, 598 (7th Cir. 1993)). SpeedyPCdakscattershot ap@ch to arguing that
Beaton and his counsel, Edelson, P.C., arecipaate, arguing: (1) Beaton was convicted of
felony manslaughter; (2) Beaton is not credifB3;Beaton did not purchase the software, but
rather his business purchased the software; (4) Beaton does natme@iass members who
were satisfied with the software; (5) Beatmmmitted spoliation of evidence; and (6) opposing
counsel in other cases have accused Bdei$ sanctionable conduct and incompetetithe
Court considers each of these arguments in turn.

First, the Court rejects SpeedyPC'’s argutthat Beaton’s felony conviction and
allegedly false deposition testimony renders hiatdaquate as a class representative. Beaton’s
felony manslaughter conviction stems froamduct occurring over 30 years ago, and in any
event does not bear any relation to thisecd$ere is no bar on felons being class
representativesstreeter v. Sheriff of Cook Ctg56 F.R.D. 609, 613 (N.D. Ill. 2009). Moreover,
SpeedyPC has not explained how Beaton’s iotion differentiates him from other class

members or makes his interests different faymantagonistic to the other class membnsl

* SpeedyPC also argues that Beaton cannot represenbers of his proposed Subclass who reside
outside of lllinois. Because the Court has reviseddéfinition of Beaton’'s Subclass to include members
of the Class who reside in lllinois, this argument is moot.
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Beaton’s purportedly “false” deposition testimonyconnection with this lawst is not nearly as
clear or provocativas SpeedyPC suggests.

Second, the Court finds unpersuasive Spe€dyRecitation of purported lies that Beaton
told. For example, SpeedyPC points to Beatos&e#dion in his declaration that he used his
laptop “primarily for personal use” as contradigthis deposition testinmy that it was used for
both business and personal use. (Def.’s Redpl.®Mot. for Class Cert. at 20, Dkt. No. 135
(citing Ex. 15 to Pl.’s Memo. in Supp. 6lass Cert. | 3, Dkt. No. 125-15 (January 27, 2017
declaration); Ex. D to Def.’s Resp. to PIVit. for Class Cert. at 51, Dkt. No. 137 (July 28,
2016 deposition testimony)).) But these statemargsiot contradictory atll—it is possible to
use a laptop for both business and personabusestill use it primarily for personal use.
Another example SpeedyPC highlights is tBeaton alleged in hi§omplaint and sworn
interrogatory responses that he paid $39.946feedyPC’s premium software; but documents
Beaton produced showed that he paid $9.97 for the softidrat Q0 (citing Compl. T 38, Dkt.
No. 1; Ex. E to Def.’s Resp. to Pl.’s Mot. for Class Cert. at 4 of 9, Dkt. No. 138 (produced
document)).) But that appears to have simply @epnstaken assertion in his Complaint, which
was corrected by Beaton’sqatuction of documents. Finally, SpeedyPC claims that Beaton
originally testified at his deposition that noe performed any maintance on his laptop, but
later in his response to SpeedyPC’s motion facgans Beaton explained in a declaration that
he had his laptop reforrtiad by an IT expertld. at 20—21 (citing Ex. D to Def.’s Resp. to Pl.’s
Mot. for Class Cert. at 59, Dkt. No. 137 (@B, 2016 deposition testimony); Decl. to Pl.’s
Memo. in Opp. to Mot. for Sanctions 3, DKib. 133-2).) This appang¢ contradiction again
appears to be the product of an unchbl#aeading of Beator’deposition testimony.

SpeedyPC'’s counsel asked Beaton about his narseabf his laptop. (Ex. D to Def.’s Resp. to
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Pl.’s Mot. for Class Cert. at 59, Dkt. No. 13Ih)the course of this questioning, Beaton
responded that he performed maintenance on pheddimself and he didot take the laptop to
anybody else to have maintenance doluk) Beaton did take the laptop to an IT professional,
but only after he stopped using this laptop arstieiad was using his other computers. (Mem. in
Supp. of Def.’s Mot. for Sanctions at 2—3,tDKo. 114.) Thus, when Beaton was answering
SpeedyPC'’s counsel’s queries ablistmaintenance of the laptapis plausible that he was
referring to his routine condu@nd not whether he had ever taketo service. All in all,
SpeedyPC has not provided any persuasive reagbmkothat Beaton is natredible or that any
issues with his credibility requit@s removal as class representativee, e.g CE Design Ltd. v.
King Architectural Metals, In¢637 F.3d 721, 728 (7th Cir. 2011) (“[F]ew plaintiffs come to
court with halos above their heads; fewer still escape with those halosisimtd. For an assault
on the class representativei®dibility to succeed, the pgnnounting the assault must
demonstrate that there exists admissible evidea@averely undermining plaintiff's credibility
that a fact finder might reasonably focus on pléistcredibility, to the detriment of the absent
class members’ claims.” (internal quotations omitted)).

SpeedyPC'’s third argument is similarly urppeasive. SpeedyPC argues that Beaton’s
business, the Chlorine Free Products AssamgtiCFPA”), actually bought the software, not
Beaton. As such, SpeedyPC’s argument isBeaton does not possess any claims against
SpeedyPC; those would belong to CFPA. And bsedFPA is not an individual, it would not
fit in the definition of the Class or Revisedlflass. In support dhis argument, SpeedyPC
points out that Beaton used his business’s coedld to purchase the software from Speedy,
therefore the business was the atfwrchaser of the software. BBeaton owns that business,

Beaton purchased the software under his own panteBeaton indicated that the software was
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used for his personal purposes. (Ex. D to D&esp. to Pl.’s Mot. for Class Cert. at 116, Dkt.
No. 137 (Beaton stating that haided his own company CFPA); Ex. 10 to Memo. to Pl.’s Mot.
to Certify Class at 1, Dkt. No. 125-10 (indicatithgit Beaton was the customer of the SpeedyPC
premium software purchase); Ex. 15 to Memdl&s Mot. to Certify Class at 1, Dkt. No. 125-
15 (Beaton declaring he used the softwanmarily for personal pyoses).) Under these
circumstances the Court declines to find thea®n did not purchaseetlsoftware himself.

SpeedyPC’s argument that Beaton does eek $0 represent pe@pWwho were satisfied
with SpeedyPC’s software is simply mistak&peedyPC mischaracteawBeaton’s testimony:
Beaton never says that he does not wish teesgmt people satisfied with SpeedyPC'’s software;
in fact, Beaton expressly states that he wishespgmesent them. (Ex. D to Def.’s Resp. to Pl.’s
Mot. for Class Cert. at 107, Dkt. No. 137 (“lfetindividuals have had ¢hsame program that |
bought[,] . . .  would like to represent them. Regardless [of whether they are satisfied,] |
would only assume that they had sufferedsdume way | have.”)Importantly, even if
customers were satisfied with SpeedyPC’sveare, they might still have a claim against
SpeedyPC. Dissatisfaction with the software doesppear to be an element of the contractual
warranty claims or the ICFA. Insofar as peopliés§ad with SpeedyPC'’s software have claims,
Beaton is clearly willing to represent them.

Regarding SpeedyPC fifth argument, Speedgply states that it brought a motion for
sanctions for spoliation of evidem and that his alleged spol@tirenders Beaton inadequate as
a class representative. The Court has rejegpesdyPC’s motion for sanctions for spoliation of
evidence. (Order at 4-5, Dkt. No. 184.) Thesegalli®ns relate to Beaih engaging the help of
an IT professional to fix his cqgmter, which resulted in the refoatting of the hard drive of the

laptop on which SpeedyPC'’s software was downloadédai 4.) The Court determined that
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SpeedyPC had not shown that Beaton refttedehis hard drive to destroy evidendd. at 5.)
Speedy PC offers no other reason why Beataorslact in reformatting his laptop’s hard drive
renders him inadequate as a class represeatdinus, given the Cots ruling denying the

motion for sanctions, the Court also rejects Spe€dyyBrgument that Beaton is inadequate as a
class representative on the basithefpurported spoliation of evidence.

Finally, the fact that ogysing counsel in other cashave accused Edelson of
sanctionable conduct and incompetence does squdiify them as class counsel. SpeedyPC
only trudges up adversarial claims against Ealel-SpeedyPC has not p@&adtto any judicial
rulings on those adversarial claims. The mogte€8lyPC does is point out that in another class
action case against Spee8pastion v. SpeedyPC Softwaéase No. 3:12-cv-04739 (N.D. Cal.),
Edelson had to change the nahpaintiff and then subsequently voluntarily dismissed its
complaint. (Def.’s Resp. to Pl.’s Mot. for GRCert. at 22, Dkt. No. 135.) In essence, SpeedyPC
asks this Court to disqualify Edelson fromasd-action litigation for once voluntarily dismissing
a case. That is not enough and thus the Cojexttssthe request. Basen a review of the
dockets of the cited Edelson matters and Edélseonduct in this matter, the Court has not
seen anything indicating Edison lacks the competence to adequately litigate this case. Thus, the
Court finds that Beaton and his counsel Edets@nadequate represeitas of the Class and
Revised Subclass.

Consequently, the Court finds that Beasopfoposed Class and Revised Subclass meet
the requirements of Rule 23(a).

1. Analysisunder Rule 23(b)

Based on Beaton’s motion, it appears that &eateks to litigate this class action under

Rule 23(b)(3), which states:
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A class action may be maintained if Ral&(a) is satisfiedrad if . . . the court
finds that the questions tdw or fact common to class members predominate
over any questions affectirugly individual members,ral that a class action is
superior to other available methods fairly and efficienly adjudicating the
controversy. The matters pesint to these findings include:
(A) the class members’ interegtsindividually controlling the
prosecution or defens# separate actions;
(B) the extent and nature afy litigation concerning the
controversy already begun by against class members;
(C) the desirability or undesiraliyt of concentrating the litigation
of the claims in the particular forum; and
(D) the likely difficulties in managing a class action.
Fed. R. Civ. P. 23(b)(3). Thus, the Court considehether questions of law or fact common to
the Class and Revised Subclass claims predoenarat whether a classt@an is superior to
other available methods for fairly and effidigradjudicating the Clss and Revised Subclass
claims.
A. Predominance of Common Questions
“Generally,predominancés satisfied when common quesi®represent a significant
aspect of [a] case and . . . can be resolved fonexhbers of [a] class ia single adjudication. In
other words, common questiocsn predominate if a common tewes of operative facts and
issues underlies the claims brought by the psedalass. The presence of some individual
guestions is not fatal, butdividual questions cannot g@minate over the common ones.”
Kleen Prod. LLC v. Int'l Paper306 F.R.D. 585, 593 (N.D. Ill. 2015) (internal quotations and
citation omitted and alteration in original). Ascussed, there are common questions of law and
fact to the Class and Revised Subclass. 8g#€ does not address these common questions, but
rather poses ten material questitimet it claims reque individual attention such that they would
predominate over the common questions magato the Class and Revised Subclass:
(2) Who did the class member purchase the software from?

(2) Was the software purchased priityafior business or personal use?
3) Did the software work?
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(4) Was the class member deceiveto purchasing the software?

(5) What was the value of the softwa®promised to the class member?

(6) What was the value of the soft@as delivered to the class member?

(7) Did the class member providetice of its claim to Speedy?

(8) Is the class member’s claim time barred?

(9) Did the class member request a refund?

(10) Was arefund issuad the class member?

The Court disagrees and does fiad that these questiopsedominate over the common
guestions that relate todlClass and Revised Subclass.

Question (1) is best addressed througbramon proceeding because the evidence shows
that the class members purchased the premiusioveof SpeedyPC’s software through the free
version’s portal and were direct to one of two payment prasors. (Ex. 9 to Memo. to Pl.’s
Mot. to Certify Class at 24, 39, Dkt. No. 125-8hus, if SpeedyPC intends to argue that this
does not result in the requisptavity to ground the class’s caattual warranty claims, that
argument can be resolved for theienclass through one proceeding.

Similarly, questions (3), (4), (5), dr{6) too can be addressed through a common
proceeding, because each of these questiongitately related to SpeedyPC’s representations
about the software and the fumtiof the software. Beaton allegthat SpeedyPC’s software did
not properly diagnose problems with computerd therefore did not confer any benefit on
customers of SpeedyPC’s premium software prbditds claim can be resolved in a common
proceeding, because, as discussed, the Class nermbeived the same software product, the
software appears to operate in the sameamagach computer, and all of the Class members
were exposed to the same representationsee@C’s free software. Moreover, even if there
are differing individual damages based on thpdot of SpeedyPC’s software on each Class and

Revised Subclass member’s computer, slaohages issues do not predominate over the

common issues concerning the representafosoperation of SpeedyPC’s softwavklllins v.
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Direct Digital, LLC, 795 F.3d 654, 671 (7th Cir. 2015) (Has long been recognized that the
need for individual damages determination@hplater stage of the litigation does not itself
justify the denial of certification.”)see alsd&alow & Springut, LLP v. Commence Cqrp72
F.R.D. 397, 407 (D.N.J. 2011) (granting certificaiortomputer software class action case and
ruling that the presence of diffeg individual damages did not bar certification because class
issues still predominated).

Questions (2), (7), (8), (9), and (10) greestions that may requiredividual responses
and evidence, but they do not predominate ovecttmmon questions retnt to the Class and
Revised Subclass. Each of thgsestions is, as a general matgeifficiently simple that there
are streamlined mechanisms available to deternvhich of the Class members has a viable
claim. For example, as all of these questionglsdraightforward binargnswers, the parties
could utilize a form affidavit, with accompamg audit procedures, to address these questions.

B. Superiority of Class Action

In light of all this, the Court determinésat the class action is a superior way of
proceeding. Chiefly, as discussed, there are comauiestions of law and fact relating to the
Class and Revised Subclass that predommate any individual questions. Moreover, the
claims of the Class and Revised Subclass areageable. The Class’s claim is under the law of
British Columbia, Canada and the Reviseth@ass’s claim is under the ICFA. And as
discussed, the relevant individuplestions can be addressed through a streamlined process, with
appropriate auditing procedurdsnally, because SpeedyPC sold its software for between $9.95
and $39.97, each Class and Revised Subclass metabéds to recover an amount too small to
make individual litigation economically feasibf@éarnegie v. Household Int’l, Inc376 F.3d

656, 661 (7th Cir. 2004) (“The realistic alternatio a class action it 17 million individual
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suits, but zero individual suitas only a lunatic or a fanatic sues for $30. But a class action has

to be unwieldy indeed before it can bemounced an inferiofi@rnative—no matter how

massive the fraud or other wrongdoing that gilunpunished if class treatment is denied—to

no litigation at all.”).Indeed, if SpeedyPC did engagemisconduct, allowing a class action to
proceed will not only compensate the Class mensikbut it will also ensure that there is
appropriate deterrencklurray v. New Cingular Wireless Servs., |32 F.R.D. 295, 305 (N.D.

lll. 2005) (allowing a chss action of over 700,000 class members and stating that “[c]lass actions
were designed ‘not only to compensatetimized members of groups who are similarly

situated . . . but also to deteolations of the law, especiallyhen small individual claims are
involved” (internalquotations omitted)).

CONCLUSION

For the foregoing reasons, the Court gr&gaton’s motion to certyfthe class to bring
contractual warranty claims foreaches of the implied warrarttief fitness for a particular
purpose and merchantability. Theu@bgrants in part Beaton’s rion to certify the subclass.
Specifically, the Court revises the subclass dédinito include “all Class members who reside

in lllinois” in order to bring claims fofraudulent misrepreséation under the ICFA.

ENTERED:

Dated: October 19, 2017

Andrea R. Wood
United States District Judge
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