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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEPHEN SAUNIER, et al., )

)

Plaintiffs, )

)

V. )

)

THE BOEING COMPANY, a Corporatign )
and LOT POLISH AIRLINES, a Corporation )

)

Defendars. ) No. 13 C 8507
)

) Judge Sara L. Ellis
)
THE BOEING COMPANY, a Corporatign )
)
Third-Party Plaintiff, )
)
V. )
)
LOT POLISH AIRLINES, a Corporation, )

N N

Third-Party Defendant
)

OPINION AND ORDER

In this matter, approximately 40 Plaintiffs brought suit against The Boeamgp@ny
(“Boeing”) in the Circuit Court of Cook County, lllingislleging that they suffered injuries
aboarda Boeing aircaft. Additionally, three Plaintiffsnamedthe operator of the flight,OT
Polish Airlines (“LOT"), as a DefendantBoeinganswered the complaint and simultaneously
filed third-party claim against LOT seekingontribution andindemnification LOT then
removed the entire case to federal caumtie the Foreign Sovereign Immunitidst (“FSIA”),

28 U.S.C. 881330(a), 1441(d), 1602t seq Now before the Court is Plaintiffs’ motion to sever
the daims against Boeing from tHest- andthird-party claims gainst LOT and to remand the

claims against Boeing to state court. The Court denies Plaintiffs’ motion R&mnoval was
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proper under th€SIA, which governs actions against foreign governments and corporations like
LOT that are majority owned by foreigjovernments Because removal wdmsed orthe FSIA
rather tharg 1331subject matter jurisdictiqrihe Court findghat theentire action may remain in
federal court Additionally, the Court finds that even if the FSIA did not provide federal
jurisdiction over the entire action, the Court has original jurisdiction over the claims agaifst L
and supplemental jurisdiction ovlaintiffs’ claims against Boeing
BACKGROUND

Plaintiffs were passengers abo&@T flight 16 from Newark, New Jersey to aksaw,
Poland on November 1, 2011 (“Flight 16".OT is majority owned by the Republic of Poland.
Flight 16’s landing gear did not deploy, resulting in a wheeldanding at Warsaw’s Chopin
Airport. Approximately 40of Flight 16’s passengers brought Hlinois state courcomplaint
against Boeinallegingthat Boeing was responsible for their physical and emotional injuries
resuling from the wheelsip landing Plaintiffs assertthat Boeing is liabldor their injuries
because théanding gearfailed to deployas a result of multiple failuraa the aircraft’'s central
hydraulic systenh know that the aircraft did not properly warn crews of these failures, and that
Boeing did notadequatelyeducate crews in responding to these failurédree of thos
Plaintiffs alsobrought state lawlaims against LOT, alleging thas the operator of the aircraft,
LOT was liable for their injuries

Boeing answered the complaint amldobrought a thirgparty complaint against LOIh
lllinois state courtseekingcontribution and indemnification. In short, Boeiallegesthat any
injuries were proximately caused by the negligence of LOT persamhssertghat LOT had

agreed talefend,hold harmless, anmshdemnify Boeing for all damages awarded to Plaintif§s a



well as expenses Boeing incurs defending Plaintiffs’ claitd®T removed the entire action to
federal court under 28 U.S.C. § 1441(d).
LEGAL STANDARD

A case filed in state court that could have been filed originally in federal coyrbena
properly removed to federal court. 28 U.S.A431;Tylka v. Gerber Prods. Co211 F.3d 445,
448 (7th Cir.2000). The removing party bears the burden of dertratiag that removal is
proper, andany doubt regarding jurisdiction should be resolved in favor of rdm&thur v.
L.A. Weight Loss Ctrs., Inc577 F.3d 752, 758 (7th Ci2009). A case may be remanded for
lack of subject matter jurisdiction or, if timely raised, for failure to comply with rdgmoval
statutes.28 U.S.C. 881446, 1447(c)GE Betz, Incv. Zee Cq.718 F.3d 615, 6226 (7th Cir.
2013).

ANALYSIS

Mandatory Severance and Remand

Plaintiffs assert thag§ 1441(c)(2) requires the Court to sever all claims against Boeing
and to remand these claims to state court. Section 1441(c) appbesdtr of federal and state
law claims. It provides that if a civil action includeslaim governed by 8331 federal subject
matter jurisdiction and another claim not within a federal court’s jurisdictionertbiee action
may be removed to federaburt. But after such remova,district court “shall sever from the
action all claims” not within thecourt’s original or supplemental jurisdiction. 28 U.S.C.
§ 1441(c)(2).

Defendants contend thatl341(c) is irrelevant here and thal£41(d), thejurisdictional
provision of the FSIAprovides jurisdiction over the entire actiofhe FSIAapplies tosuits

against foreign statesSection 1441(d) sets out that “[a]ny civil action against a foreign state . . .



may be removed” to federal district coband that “[u]pon removal the action shall be tried by
the court without jury.” 28 U.S.C. 3441(d). The provisionapplies not only to foreign states,
but also their instrumentalities, including businesses like LOT that are majontgdoby a
foreign government. Dole Food Co. v. Patricksorb38 U.S. 468, 477, 123 S. Ct. 1655, 155 L.
Ed. 2d 643 (2003(‘A corporation is an instrumentality of a foreign state under the FSIAibnly
the foreign state itself owns a majority of the corporation’s shares.”).

Boeing and LOT, who separately respond to Plaintiffs’ motion, argues¢ivatance and
remandas set outin 8§ 1441¢) does not apply to actions removed to federal court under the
FSIA. Rather, they argue that1341(c) applies only to actions where teddral claimderives
federal subject matter jurisdictidrom §1331. Defendants further contend that removing the
entire action is appropriateheresomeclaims are governed by the FSIAhe Court agrees with
Defendants By its own terms, 8441(c) appes only to actions thalerivefederal jurisdiction
via 81331. Therefore, the severance and remand provisioridd Ec)(2) is inapposite to the
present case, which derives its federal jurisdiction from the FSIA.

Congres®nactedhe FSIA to estalish standards governing when foreign states and their
instrumentalities may be sued in the United Statesre Air Crash Disaster Near Roselawn,
Ind. on Oct. 31, 199496 F.3d 932, 936 (7th Cir. 1996)The FSIA preserves a foreign state’s
immunity from suit unless the foreign sovereigmaives such immunity or engages in
commercial activity.ld. But where a suit against a foreigovereigns allowed to proceedhe
FSIA provides federal jurisdiction and dictates that judges, not juries, will setlie asbiters of
fact. 1d. In enacting the statut€ongress intended to “insulate foreign states from jury trials”
and “to promote uniformity in cases involving foreign governments” by providlmgign

sovereigns witlaccess to federal courtid. at936-37.



The Seventh Circuit has interpret&il441(d) broadly finding that it grants federal
jurisdiction over an entire action if any claim falls within the FSIA RoselawnPlaintiffs sued
a domestic airline and an Italian and Fremgvernment-owed aicraft manufacturer. Like
here, some plaintiffs did not name the manufacturer as a direct defendant, but ateihtsthe
airline sought indemnification and contribution from the manufacturer avithird-party
complaint. Id. TheRoselawrplaintffs assertedas Plaintiffsassertere, that 8441(d) provides
federal jurisdiction only tdhird-party claims against the foreign state defendaot the claims
against the domestic defendaiiihe district courtejected this argumeand the Sevent8ircuit
agreedholding that the entire action may remain before the federal courbnhothose claims
against the foreign sovereign. The Seventh Circuit pointethatit[n]early all courts to have
considered this issue have rejected plaintiffs’ifpms and held that where minimal diversity
exists between parties, a foreign state may ingké41(d) to remove an entire suitd. at 942.
The Seventh Circuit further pointed out that this reading d44L(d) “is consonant with the
congressional intent behind the FSIA: to create a uniform body of law . . . by sstabfiederal
courts as the preferred forum for cases involving foreign stales.”

Other courts in this district have come to the same conclusiarshall v. BoeingCo.
involves this very same airplane crasind a nedy identical factual situation. e Marshall
plaintiffs sued Boeingn lllinois state courtBoeingfiled a hird-party complaint against LOT,
and LOT remoedthe case to federal courMarshall v. Boeing C9.940F. Supp. 2d 819, 822
(N.D. lll. 2013). Judge Gettleman denied the plaintiffs’ motion to sever and remand, fimaling t
81441(d) provides jurisdiction over the entire suit and that the severance provi§idd4i (c)
does not apply.ld. In another aifane crash casdudge St. Eve reached the same conclusion,

noting that8 1441(cj2) “provides no authority to remand in this case” because that provision is



expressly limited to suits where removal is based on a federal claim uh@84 8Thornton v.
Hamilton Sundstrand Corpl2 C 329, @c.42 at 2 n.2. (N.D. Ill. Apr. 5, 2012) (citindkins v.
lll. Cent. R. Cq.326 F.3d 828, 847 (7th Cir. 2003)

Plaintiffs attempt to distinguistMarshall and Thornton by pointing out that here,
Plaintiffs sued nobnly Boeing, but also LOT.Because LOT is a direct defendaRtaintiffs
argue that LOT could have removed this chased on federal question jurisdiction, which
would enablePlaintiffs to sever and remand undet&11(c)(2). The Court finds this argant
unconvincing. Whether LOT could have removed the case undb$48.(c)(1),LOT actually
removed the case under the FSIKoreover,Plaintiffs acknowledge that the entire action was
properly remoable under §1441(d). Plaintiffs offer novalid reasonwhy including a foreign
entity as a direct defendasiould impact the Court’'s analysisAdditionally, by attempting to
distinguishMarshall and Thornton Plaintiffs fall squarely into the factual scenaridRoselawn
There, like here,some plaintiffs ameda foreignsovereignas a direct defendant ambeing
named thesameforeign sovereign as a thighrty defendant.Roselawn96 F.3d at 935.The
Seventh Circuit found that the entire case was propetlyin the district court’s jurisdiction
Therebre, the Court rejects Plaintiffeéquesto sever and remand the case urgl#441(c).

1. Discretionary Remand

Next, Plaintiffs argue that the Court should exercise its discretion to seveeraadd the
claims against Boeinor practical and impdant policy reasons.” Dod9. Plaintiffs contend
that severance is most efficient becaifisiee claimsremain together before this Court, the Court
will be required taoversee a state law products liability suit while afgerpretng the indemnity
ageement between Boeing and LOT. The Court is not concéhaecesolvingtheseseparate

issueswill materially delayresolution ofthe parties’ claims Rather, the Court finds thiateping



the cases together would be most efficient becthege is sigificant overlap between the facts
necessary to decide Plaintiffs’ clainsgainst Boeing and LOTand Boeing's thireparty
contributionclaim—specifically, what happened onbod#ight 16 that caused its landing gear
to fail. The fact that three Plaintiffsave sued LOT directly makes this overlap even stronger
than if Plaintiffs had sued only Boein@he efficiency of hearing the entire actioereis further
enhanced d&causetwo other cases involving Flight 16 asdso pending before the Court
Marshall v. The Boeing Cp13 C 188 (N.D. Ill.);Ryszko v. LOT13 C 188 (N.D. lll.). Both
Marshall andRyszkanvolve not only the same wheels-up landarid-light 16 but also the same
issueof LOT’s foreign sovereignty.Therefore, contrary to PlaintiffSuggestion considerations

of judicial efficiency weigh in favor of retaining the entire actiomiore ths Court.

Plaintiffs also contend that remand is appropriate beca®4d441(d) requires claims
against LOT to be tried before the Court, rathemtla jury. But inRoselawn the Seventh
Circuit found that courts can avoid this problem by “interpreting the FSIA to aljavy &rial on
the claims against the domestic defendant®dselawn 96 F.3d at 937. The Seventh Circuit
made clear that the IS “permits foreign states to remove entire civil actions in which they are
parties, thus preserving their immunity from jury trial while it also permits juaystagainst
nonforeign state parties.’ld. at 943. Therefore, the Court will decide theragagainst LOT,
but ajury will decide the claims against Boeinghis isrelatively commonn FSIA cases.See
In re Aircrash Disaster Near Roselawn, Indiana on October 31,,1994 F. Supp. 1083, 1113
(N.D. Ill. 1995),aff'd, 96 F.3d 93Zciting seveal cases).

Plaintiffs rely heavily onLie v. Boeing Cq.in which the district court remandede
action sua sponteafter thethird-party defendant andoreign sovereign removed the case to

federal court. 311 F. Supp. 2d 725 (N.D. Ill. 2004). But tHistrict court inLie distinguished



the case fronRoselawrby pointing out that irRoselawrthe foreign sovereign that removed the
actionto federal court was a direct defendant, not merelyjrd-party defendant as was true in
Lie. Id. at 726. The Lie court remandedargely becausé’an entity not sued by plaintiffs”
remoed the entire caseld. at 728. But here, Plaintiffs hae chosen to sue LOT, fareign
sovereign therefore the Court cannot distinguiBloselawnon this pointnor could Plaintiffs
claim surprise when LOExercised its right to removke case to federal court.

Moreover,at least one circuit court of appeals has held disitict courts danot even
have discretion to remand any portion of a case that has been removed usHB{dg. In re
Surinam Airways Holding Cp.974 F.2d 1255, 1260 (11th Cir. 199¢)The language of
81441(d) cannot be construed to grant the district court discretion whether tesexbrs
jurisdiction once it determines thatl841(d) has been properiyvoked’). Moreover, a the
Ninth and Eleventh Circuits have pointed out, the “legislative history 1348 (d) shows that
Congress intended to ‘give sovereign foreign defendants an absolute right to a federal forum
coupled with an unusually strong pnefece or the consolidation of claims.”ld. (quoting
Teledyne, Inc. v. Kone Cor@92 F.2d 1404, 1409 (9th Cir. 1989)). Therefore, to the extent that
the Court has discretion to sever and rentaedclaims against Boeinthe Court declines to do
so beause practical considerationgigh in favor of resolving the entire action before the Court.
1. Supplemental Jurisdiction

Additionally, the Courfinds that it has jurisdiction ovétlaintiffs’ claims against Boeing
based on supplemental jurisdictioRoselawn96 F.3d at 943yiarshall, 940 F. Supp. 2dt 822.
Section 1367(a) providdhat if a district court has original jurisdiction ov@meclaimsin an
action it shall havesupplemental jurisdictioover other claims that form part of tharsacase

or controversy. 28 U.S.C.1867(a). Claims are part of the same case or controversy if they



“derive from a commomucleus of operative factsA loose factual connection between the
claims is generally sufficierit. Ammerman v. Sweeh4 F.3d 423, 424 (7th Cir. 199&jtations
omitted). Plaintiffs acknowledge that the FSIA provides the Court with original jurisaiciver
Plaintiffs’ and Boeing’s claims against LOTThe Court finds thathe first and thirdparty
claims against LOT share ammon nucleus of operative fact witlaintiffs’ claims against
Boeing. All of these claims wilinvolve a commonquestion—what caused the landing gear
onboard Flight 16to fail. In Marshall, the district court found that it had supplemental
jurisdiction over the state law clainmeiang fromthis same crashecauséBoeing’s allegations
against LOT are directly related to the emergency landing at issue in pdaiatifion against
Boeing.” Marshall, 940 F. Supp. 2d at 828ee alsdRoselawn96 F.3d at 943 (“even if we did
not find 81441(d) broad enough to encompass pendent party jurisdiction, ganiydforeign
state defendant can remove this entire case on the basis of supplemersdictigni). Here
the factual connection between the claimseiven strongethan in Marshall because three
Plaintiffs have sued LOT directly. Therefore, the Court finds that even if the @8 not
provide the Court with original jurisdiction over the entire action, the Cowrtshpplemental
jurisdiction over Rdintiffs’ claims against Boeing.

CONCLUSION

For the foregoing reasons, the Court denies Plaintiffs’ motion to sever aadd¢h3].

Dated:April 23, 2014 8 (m

SARA L. ELLIS
United States District Judge



