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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DAVID HARRIS,
Plaintiff,

V. Case No. 13v-8584

JORGE CERDACORY PETRACCO;
PAUL PERAINQ, CITY OF CHICAGQ

)
)
)
)
)
KARL KRUGER; MICHAEL CHERNIK; ) Judge John W. Darrah
)
)
and UNITED STATES OF AMERICA, )
)
)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff David Harrisfiled aSecond Amende@omplaint(“SAC”) allegingvarious
claimsagainsthe United Statesf America(the “Government”); the City of Chicadthe
“City”) ; and Chicago Police OfficersKarl Kruger, Michael Chernik, Jorge Cerda,
CoryPetracco, and Paul Peraifmllectively, ‘DefendanOfficers”). The Government has
moved to dismiss all claims against it, with the exception of Harris’s malicious ptiaseand
intentional infliction of emotional distress claims. The City BedendanOfficers have moved
to dismissall claims against them

BACKGROUND

For purposes of a motion to dismiss, the followatiggations withirHarris’'s SAC are
accepted as truesee Reger Dev., LLC v. Nat'l City BaB®2 F.3d 761-62 (7th Cir. 2010.)
Harrisis anlllinois residen. (SAC 19 At all times relevant to this actiodruger, Chernik,

Cerda, Petracco, and Peraimerepolice oficersemployed by the City (SAC 1 10.)
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On October 30, 2009 gent Larissa Baccus tiie Bureau of Alcohol, Tobacco, Firearms
and Explosives (“ATF”) initiated an undercover drug purchase. (SAC)Tt# purchase was
part of a larger undercover operatiorcluding ATF agents and officers from the lllinois State
Police and Chicago Police Department. (SAC § T4¢ ATF claimed tdhave captured audio
and video evidence showing Harris was the individual who sold the drugs to Baccus on
October 30, 2009. (SAC { 15.) However, the audio and video demonstrate that Harris was not
involved with the transaction. (SAC | 20.)

On October 27, 2010, Harris was charged with two counts of delivery of a controlled
substance based on Baccus’s October 30, 2009 drug pur¢Base y 22.) Both of the charges
were dismissed, but Harris was detained for approximately thirteen monthegesgblution of
the charges. (SAQ 28.) On October 25, 2013arris filed an administrative claim with the
ATF, pursuant to the Federal Tort Claims A&TCA”). (SAC § 29.)The Defendant Officers
were made aware of Harris’s administrative claig8AC 1 30.)

On January 31, 2013, Harris was at a friend’s house when he was arrested by the
Defendant Officers.(SAC 1 31.)At least one of the &endant Officers transported s to a
police stationwhere he was placed in a holding room for approximately five hours. (SAC { 32.)
Harris was never questioned or charged with a crime. (SAC § 33.) When he inquired why he
was detained, one or more of the Defendant Officers told Harris that a gun eoticeavere
found in his friend’s home.ld.) However, the Defendant Officers never found a gun or
narcotics at Harris’s friend’s home. (SAC | 34.)

On March 8, 2013, Harrmgain wasarrested by one or more of the Defendant Officers at
the same friend home (SAC 35 Despite lacking a warrant to search the home, one or more

Defendant Officers used a shotgun to gain entry and therflasbdyrenades. (SAC 11-386.)



Upon arresting Harris, one or more of the Defendant Officers harassed od tdantis about
his pending administrative claim with the ATF. (SAC  37.)
LEGAL STANDARD
Rule 12(b)(6) permits a defendant to move to dismiss a complaint for “failured@sta
claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). To survive a motion to
dismiss, a complaint must allege “enough facts to state a claim to relief that islplansiis
face.” Bell Atlantic Corp. v. Twomb)\650 U.S. 544, 570 (2007}acial plausibility exists when
the court can “draw the reasonable inference that the defendant is liable for thedomsco
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009)Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not sutficéciting Twombly
550 U.S. at 555). Rather, the complaint must provide a defendant “with ‘fair notice’ ofithe cla
and its basis.”Tamayo v. Blagojeviclb26 F.3d 1074, 1081 (7th Cir. 2008) (quoting Fed. R.
Civ. P. 8(a)(2) andwombly 550 U.S. at 555). When ruling on a motion to dismiss, the court
accepts all welpleaded factual allegations as true and construes all reasonable inferences in
favor of the plaintiff. Tamayo 526 F.3d at 1081.
ANALYSIS
Harris’s SAC contains a section entitled “Legal Claineemprising tventy-three
paragraphs analleging variouglaimsagainst‘one or more of the DefendantsMoreover,
Harris asserts that the claims are brought against the Government puwsbharfTCA and
against the City and Defendant Officers pursuant to 42 U.S.C. § 1983. (SACAs389gted
above, the Government has filed its own Motion to Dismiss (the “Government’s Motion”)
distinct from the Motion to Dismiss filed by the City and Defendant Officers (thec&Qo

Motion”). Therefore, the sufficiency of the &Amust be tested by each Motion separately.



The Government’s Motion

First, the Government argues th#ltclaims in the SAC alleging constitutional violations
must be dismissed with respect to the Government. (Dkt. No. 85 { 3p8s)itGtional tort
claims are not cognizable under the FTG#Zed. Deposit Ins. Co. v. Meydyl0 U.S. 471, 477
(1994). Indeed, Harris concedes that he cannot assert constitutional claims urRd@€Ahe
(Dkt. No. 89 at 2.) Therefore, all constitutional claimspecifically those in paragraphs 40
(“deprived[Harris] of his constitutional rights”), 41 (“failure to intervene to prevent the violation
of Plaintiff's constitutional rights”)44 (false arregt 45 (“unconstitutional searches and
seizures”), 46 (“excessive forae violation of the Fourth Amendment”), 47 (“violatgdarris]'s
rights to due process”), 48 (“arrested and imprisoned . . . [without] probable causentpsalj
50 (“acted in concettb deprive [Harrispf his constitutional rights”), 52 (“violation ¢Harris]'s
rights as securely the lllinois Constitution”)— must be dismissed.

Next, the Government argues that the FTCA expressly reserves immuratyyfolaims
arising out of libel or slander. (Dkt. No. 85 { 8¢ als®8 U.S.C. 2680(h)Therefore, the
Government argues that the claim in paragraph 43 of the SAC (“One or more of theabtfend
accused [Harris] of criminal activity knowing that those accusationswiéneut probable cause
or legal justification.”) should be dismissed to the extent it alleges libel or slandenis &fgues
that this claim “relates a plausible account” and puts the Government “on rfdtieectaims
against [it] . . . .” (Dkt. No. 89 at 5.) This argument, however, does not rebut the clearcgxcepti
provided in 28 U.S.C. 2680(h). Accordingly, the claim contained in paragraph 43 of the SAC is
dismissed to the extent it alleges libel or slander against the Government.

The Government also argues that the clampsaragraphs 49 and &te mere “naked

assertion[s]” of wrongdoing that do not meet the pleading standards set fovilbnmblyand



Igbal. (Dkt. No. 85 [ 7-8.) Paragraph 49 alleges that “Defendants’ conduct . . . constituted
unjustified and offensivehysical contact.” Paragraph &lleges that “Defendants, acting in
concert with other known and unknown co-conspirators, conspired by concerted action to
accomplish an unlawful purpose by unlawful means.” Harris argues that conSpieacyonly
“indicate the parties, the general purpose, and approximate date of the agtecorema
conspiracy so that the defendant has notice of the charges against him.” (Dkt. No. 89 at 5
(quotingEstate of Sims v. County of Bure&06 F.3d 509, 517 (7th Cir. 2007)).) Although this
pleading standard is correct, Harris has not so pled. Harris has not indicatedyag pa
member of the conspiracy, only “Defendants” generally. It is not clear fraragraph 51 if the
Government is included among “Defendants” faattparticular claim. In fact, there is as much
reason to believe the Government is not included, given that Harris needed yoatldrg outset
of his Response that “[t]he constitutional claims in Plaintiff's [SAC] are didegt¢he
[Defendant Offiers], and not [the Government].” (Dkt. No. 89 at 2.) Moreover, Harris has not
stated even the “general purpose” of the alleged conspiracy by refertiang tinlawful purpose
by unlawful means.” A court is “not bound to accept as true a legal conchmiched as a
factual allegation.”"Twombly 550 U.S. at 555. An “unlawful purpose by unlawful means” is not
a purpose, but a legal conclusion. Therefore, paragraphs 49 and 51 are dismissed as to the
Government.

Finally, the Government argues that paragraphs 54 and 55 must be dismissed as they
allege negligent infliction of emotional distress without alleging the “contemeousphysical

injury or impact” required by lllinois law. (Dkt. No. 85 { 12 (citiBgrnes v. Anyanw891

! Harris asserts his argument in defense of paragraphs 49 and 51 but, without explanation,
discusses only the pleading standard with particular respect to conspiracy. picacyns
alleged in paragraph 49.



F. App’x 549 (7th Cir. 2010)).) Harris responds that he “clearly alleged that he was imyured b
the actions of Defendant.” (Dkt. No. 89 at 6.) Aside from the ambiguity associakethevit
term Defendant when it has ostensibly applied to the Government at times in the SAC, but not
at others- Harris does not cite any portion of the SAC to support his claim. In paragraph 55,
Harris asserts that he suffered “pain and injury, including severe emotianasslisbut does
not allege that this was physical pain or physicglact. See Barnes391 F. App’x at 554 (“we
reaffirm our holding that under lllinois law, a direct victim of negligent inflicidremotional
distress must establish a contemporaneous physical injury or impddte)efore, these claims
are dismissed.

The Chicago Motion

The City and Defendant Office(sollectively, “Chicago Defendantsihove to dismiss
all or part of the SAC on two different grounds: (1) tHatris’sstate lawclaims relating to his
2013 arrests are not properly before the Cand(2) that the SAC fails to sufficiently state a
claim against the City or Defendant Officers.

As a preliminary matter, it is important to note that there is no dispute regardingjHarr
Section 1983 allegations. Claims arising under § 1983 are stubfbe same statute of
limitations for personal injury actions of the state in which the alleged constalviahations
occurred.Ray v. Maher662 F.3d 770, 772-73 (7th Cir. 2011) (citihgderson v. Romerd?2
F.3d 1121, 1124 (7th Cir. 1994)). In lllinois, the period is two years. 735 Ill. Comp. Stat.

§ 5/13-202 (2008). Harris'original @mplaint was filed on November 29, 2013, and he does
not contest that any Section 1983 claims based on the 2010 allegations are therefoae ¢id.
In contiast, any Section 1983 claim based on the 2013 allegations would still be timely if brought

today. The Chicago Defendants do not contest this paohtherefore concede that a



Section 1983 claim regarding the 2013 arrests could be timely brought today.

Timeliness of th2013 ArresiState LawClaims

The statte of limitations for Harris’s state law claims is one year from the date of the
injury. 745 1ll. Comp. Stat. 10/891(a). Harris concedes that the first time he raised his state
law claims was inis First Amended Complaint, filed March 18, 2014, outside theyeae-
limitations period. However, Harris argues that his state law claims relatéodaiskoriginal
Complaintbecause “the amendment asserts a claim . . . that arose out of the . . . occurrence set
out . .. in the original pleading.” (Dkt. No. 90 at 12 (quoing Fed. R. Civ. P. 15(c)(1)(B)).)

The Chicago Defendants first argue that the claims relating to the alleb@@i28stsio
not, in fact, arise from the same occurrehd®ut this argument is irrelevant in light of the
untimeliness of Harris’s original Complaintarris’s original Complaint alleges only the 2010
violations. As set out above, Harris concedes that any Section 1983 or state lawedantisg
the events of 2010&ve untimely at the filing of the origin@lomplaint on November 29, 2013.
Therefore, the original Complaint was untimely in its entirety as to the Chicafgmdants and
cannot “act as a lifine” for the SAC state law claims filed after the erear statute of
limitations. Henderson v. Boland&53 F.3d 928, 932 (7th Cir. 2001) (collecting cases). Even if
the state law claims were based on the same occurrence set forth in the originali@pthel

SAC cannot relate backd. These claims must besthissed with prejudice.

2Defendants cite Harris’s Response to the Chicago Defendants’ ftgirMo Dismiss
(Dkt. No. 77), in which Harris state®laintiff's claims against these two sets of defents [i.e.,
the Government and the Chicago Defendants] do not arise out of the same transaction or
occurrence, or series of transactions or occurrences, nor do they involve common questions of
law, as required by Federal Rule of Civil Procedure 20(a)(2).”
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Failure to State a Claim

The Chicagd®efendants arguén the alternativethat Harris has failed to state a claim
upon which relief can be granted. This argume&separated between the Defendant Officers
and the City, and each is taken in turn.

The Defendant Officers firgtote that in order to properly bring a claim under Section
1983, Harris must allege that the Defendant Officers “personally patedpn or caused the
unconstitutional actions.” (Dkt. No. 87 at 13tihg Alejo v. Heller 328 F.3d 930, 936 (7th Cir.
2003),cert. denied540 U.S. 1218 (2004)) Marris assertthat he has so alleged by naming the
Defendant Officers and “thereafter refarfj] to them as the ‘defendant CPD officers.” (DKkt.

No. 90 at 4.)More specifically, Harris uses the phrasene or more of the Defendant CPD
Officers’ and “one or more of the Defendantsl’he Defendant Officers argue that these phrases
do not put the individual officers on notice of which claims have been alsggedst them.

Indeed, each case Harris cites in support of the sufficiency of the SAC wallsdmtions

against entire groups, nohe or moreof a group. See e.g., Smith v. lllinoisNo. 07 C 7048,

2009 WL 1515306, at *6 (N.D. Ill. May 27, 2009) (allegations made against both named officers
provided sufficient notice to eactBrooks v. Ros$78 F.3d 574, 582 (7th Cir. 2009)

(“[Plaintiff] adequately pleads personal involvement, because he specifies thatitecting this
allegation atll of the defendants (emphasis added) By alleging that all named defendants
personally participated in an unconstitutional act, all defendants are put on notltat dhey

are expected to defend. Instead, each of Harris’s claims leaves open thditgassibit applies

to any number of the defendants. Harris has not sufficiently pled personal involwveathent

regard to any of his Section 1983 claims.



Additionally, the Defendant Officers argue thtdrris’s claims against the Citgerely
state legal carlusions. A local government may be held liable wileninjuries alleged are not
caused “solely by its employees or agents,” but in the execution of the govesripelity or
custom.” Monell v. Dep't of Soc. Servs. of the City of New Y48K U.S. 658, 694 (1978Y.0
successfully allege a claim against the City, Harris must “plead factual corgealidhvs the
court to draw the reasonable inference thatGity maintained a policy, custom, or preet that
resulted in his injuriesMcCauley v. @y of Chi, 671 F.3d 611, 616 (7th Cir.201(Internal
guotation marks and citations omitted).

Harris asserts that “the bar fglonell theory is not high.” (Dkt. No. 90 at 7.) But the
cases on which Harris relies all allege at least some facts dega@&ipolicy, custom, or practice.
See Sanders v. Sheehdio. 09 C 7707, 2010 WL 2990121, at *3 (N.D. Ill. July 26, 2010)
(plaintiff alleged city’s personnel board customarily displayed bias in fafvaity and against
employees)McCormick v. City of @i., 230 F.3d 319, 322 (7th Cir. 2000) (plaintiff allegad
widespread custom of allowing white police officers, in predominately whitectsstto engage
in individual acts ofliscrimination against Africamericans, without fear of vigorous and
effective enforcement of City anatiscrimination policies); Stanfield v. DartNo. 10 C 6569,
2011 WL 1429172, at *4 (N.D. lll. Apr. 14, 2011) (plaintiff alleged a pattern of sexual
harassment, failure to respond to complaints, and retaliation against those who cork{dean)
Harris’sMonell claim alleges:

a) as a matter of both policy and practice, the [Chicago Police Department

(“CPD")] encourages, and is thereby the moving force behind, the very type of

misconduct at issue here by failing to trainpervise and control its officers, such

that its failure to do so manifests deliberate indifference; b) as a matter of both

policy and practice, the CPD facilitates the very type of misconduct at isseie h

by failing to adequately punish and disciplpréor instance[s] of similar
misconduct, thereby leading CPD officers to believe their actions will never be



scrutinized and, in that way, directly encouraging future abuses such as those
suffered by [Harris].

(SAC 1 57.)Harris has pled many of the tesmequired of Monell claim, but absolutelypo

facts. Even in his Responsgarris simply asserts that “the misconduct of the Defendant
[O]fficers as described in [the SAC] was undertaken pursuant to policies atidgsgut in

place by [the City].” Dkt. No. 90 at 8.) However, Harris nowhere alleges what is the policy or
practice, only that the policy results in misconduct. Accordingly, Harris has fictentfy pled
aMonellclaim.

Finally, Harris and the Chicago Defendants dispute whether the Government and the
Chicago Defendants are propegined, pursuant to Federal Rules of Civil Procedure 18 and 20.
However, the parties were never joined pursuant to these rules. Should Harrip@hampove
to join parties, the issue of joinder will be addressed.

CONCLUSION

For the foregoing reasons, the Government’s Motion to Dismi$sg@banted Claims
40, 41, 43to the extent it alleges libel or slandet}, 45, 46, 47, 48, 49, 50, 51, andabe
dismissed withprejudice. Claims 54 and 55 are dismissed without prejudice. The Chicago
Defendants’ Motion to Dismiss [87] is granted with prejudist the state law claims and
without prejudiceas to the remaing claims Harrismay file a third amended complaint, if he

can do so in a manner consistent with this Opinion and Rule 11, witityndays of the entry of

M d ot

JOHN W. DARRAH
United States Disict Court Judge

this Order.

Date: January 22, 2015
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