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MEMORANDUM OPINION AND ORDER

Plaintiffs in this multidistrict litigation are current and former collegiate athletes w
have sed the National Collegiate Athletic Association (“NCAA”) on a classwide balsisning
that the NCAQA breacheccertaincontractualobligationsand common law duties to Plaintiffs in
the way it handlesgtudentathlete concussions and concussgielated risk. After conducting
extensivediscovery, the partiesngaged in a lengthy mediation procassl now ask this Court
to preliminarily appove their negotiated settlement pursuant to Fed. R. Civ. P. 23(e).

In short, he settlemenprovides medical monitorg and other aociated relief to the
class andrequires the NCAA to enagiolicy changes tats “returnto-play” guidelines for
studentathleteswho suffer concussions or concusstoglated symptoms In return, class
memberswould release the NCAA anits affiliated organizations from all medical monitoring
claims and waive the right to pursae a classwide basmpensation fomdividual personal
injury claims. Additionally, as part of the settlement approval procHss,settlingPlaintiffs
(“Plaintiffs”) and the NCAArequest thathe Court certify the proposeskttlementclassunder

Fed. R. Civ. P. 23(b)(2) or Fed. R. Civ. P. 23(b)(3).
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The proposed settlement is not without its detractors. Most prominently, putatige clas
memberAnthony Nichols opposéebe settlenent, arguinghat its terms argsufficient to protect
the classand improperly waives thaght of class members to seek monetary damages
classwidebasis

The Court previously has questioned the ability of the current dasssentatives, who
consistof participantsn contact sportgo adequately represent the interest of the proposed class,
which is comprised of participant® both contact and necontact sports. Adequacy of
representationof coursejs a requirementfdRule 23(a). Fed. R. Ci\P. 23(a)(4). The parties
informed the Court at the last hearing that they are in the process of tryiddrésshis issue
After reviewing the varioussettlementsubmissions, the Court hadentified a number of
additional concernsregardingthe implementation of the medical monitoring program and the
adequacy oPlaintiffs’ notice program.Although these concerns may prove surmountable, the
Court cannot grant preliminary approval of the settlement as currently propasedrdingly,
the motions for preliminary approval are denied.

Procedural Background

On September 12, 2011, Adrian Arrington filed a ckstson lawsuitagainst the NCAA
on behalf of a putative class of studatitletes.See Arrington, et al. v. NatCollegiate Athletic
Ass’n No. 1:tcv-06356 (N.D. lll.). Derek Owens subsequently filed a separate class action
lawsuit, also on behalf of a putative class of studghlietes, which was consolidated with
Arrington. See Owens v. Nat'| Collegiate Athle#dss'n No. 11cv-6816 (N.D. IIl.). After
consolidation, several additional studeatttletes joined the case as plaintiffs, seeking medical
monitoring for all current and former studathletesalong withchanges to the NCAA'’s return
to-play guidelines fostudents who experiena®ncussions or concussioglatedsymptoms. At

the time the Arrington Plaintiffs also sought monetary damages for their injuries.
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After the Court appointed Steve W. Berman of Hagens Berman Sobol Shapiro LLP and
Joseph Siprut dbiprut PC as Interim Ghead Counsel on behalf of the putative cl@asintiffs
filed a Consolidated Class Action Complaamtd conducted extensidiscovery. On March 11,
2013, Plaintiffs filed their Second Amended Class Action Complaint, and, shioetlgafter,
moved to certify the class for medicalontoring purposes only Arrington Dkt. 135, 174
Before the NCAA was to file a response, however, the parties mutually soutgyt af ghe
Court’s consideration of the motion pending settlement negotiations. On August 15, 2013, the
Court granted the stay.

Once theArrington case was stayed and settlement negotiations had begun, numerous
other actions on behalf of current and former NCAA studgneteswere fled against the
NCAA nationwide The Judicial Panel for Mtidistrict Litigation consolidated the individual
cases inn re National Collegiate Athletic Ass'n Studéthlete Concussion Injury LitigMDL
No. 2492, Master Dkt. No. 1:18/-09116 (N.D. IIl.) (the “MDL")} The Related Actions were
transferred to this Court as part of the MDL for coordinated and consolidateiapre
proceedings. Settlement negotiations continued betweekriington Plaintiffs ard the NCAA.

These negotiations were aided by the oversight of two disshgdiretired federal judges, Judge

! As of this date, the subsequenftibed actions areas follows: (i)Walker, et al. v. NCAANo.

1:13¢v-00293 (E.D. Tenn., filed Sept. 3, 2013); @uRocheret al. v. NCAANo. 1:13¢cv-01570 (S.D.
Ind., filed Oct. 1, 2012); (iiilDoughty v. NCAANo. 3:13cv-02894 (D.S.C., filed Oct. 22, 2013); (iv)
Caldwell et al. v. NCAANo. 1:13cv-03820 (N.D. Ga., filed Oct. 18, 2013); (?pwell et al. v. NCAA
No. 4:13¢cv-01106 (W.D. Mo., filed Nov. 11, 2013); (Wlorgan et al. v. NCAANo. 0:13cv-03174 (D.
Minn., filed Nov. 19, 2013); (viiwalton et al. v. NCAANo. 2:13cv-02904 (W.D. Tenn., filed Nov. 20,
2013); (viii) Washingtonet al. v. NCAANo. 4:13cv-02434 (E.D. Mo., filed Dec. 3, 2013); (ijudson
v. NCAA No. 5:13cv-00398 (N.D. Fla., filed Dec. 3, 2013); (Nichols v. NCAANo. 1:14cv-00962
(N.D. I, filed Feb. 11, 2014)and(xi) Wolf v. NCAANo. 1:13cv-09116 (N.D. lll., filed Feb. 20, 2014)
(collectively, the “Related Actions”). Since the MDL was formed, two aoidti cases have been
transferred to the MDL and are included in the definition of Related Actidaskson v. NCAANo.
1:14¢v-02103 (E.D.N.Y., filed Apr2, 2014); andVhittier v. NCAANo. No. 1:14cv-0978 (W.D. Tex.,
filed Oct.27, 2014).



Layn Phillips (ret.) andludge Wayne Anderson (ret.). Plaintiffs’ counsaheRelated Actions
alsowere provided an opportunity participate in these discussions.

One of the Related Actionslichols v. NCAANo. 1:14ev-00962 (N.D. Ill), bearspecial
mention While the majority of the Related Actions sought only Medical Monitoring rehef, t
Nicholsaction alsasought to certify a class of plaintiffs seeking monetary damagesNi€hels
plaintiffs currently oppose the proposed settlement with the NCAA on numerous giemohds
wish toretain their rights tgursue monetary damages atlasswide basis, something that the
settlement, if approved, would prohibit.

The Proposed Settlement

After lengthy negotiations, Plaintiffand the NCAA have gieed to the terms of an
AmendedClass Settlement Agreement and Release (the “Settlement Agreenigkt’ 92, Ex.
A.? A brief summary of its terms is provided below.

As an initial matter,ite poposed Settlement Class is defined as:

All current or former studesdthletes who played abNCAA-
sanctioned sport at an NCAA member instituttomor prior to the

Preliminary Approval Date

SA { lI(D). The proposed Settleent Class Representatives:are

Representative Sport Institution Participation
Dates
Adrian Arrington Football Eastern lllinois 2006—09
University
Derek Owens Football University of 2008—11
Central Arkansas
Angelica Palacios | Soccer Ouachita Baptist | 2010—11
University
2 Plaintiffs fled an Amended Motion for Preliminary Approval and an Amendad<CSettlement

Agreement and Release on October 21, 2014. Dkt. 91. This supplemented lanigifial motion
filed on July29,2014. Dkt. 64. Capitalized terms, to the extent they appear in this ordasdafined

in the AmendedSettlement AgreementUnless otherwise noted, “Dkt. __” refers to documents filed in
the MDL, No. 13ev-9116.
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Kyle Solomon Hockey University of 2008—10
Maine

Abram Robert Wolf | Football Simpson College | 2012—present

Sean Sweeney Wrestling Buena Vista 1991—93
College

Jim O’Conner Football Drake University | 1971—74

Dan Ahern Football North Carolina 1972—76
State University

Paul Morgan Football Vanderbilt 1994—97
University

Jerry Caldwell Football Georgia Tech 1995—98
University

John DuRocher Football University of 2003—06
Oregon; University
of Washington

Sharron Washingtor Football University of 1987—91
Missouri

Each of the Setttment Class Representatives Isadfered concussions or was exposed to
subconcussive hits, and each is in need of medical monitoring. Dkt. 65 at 16-17.

The NCAA has agreed to the following terms to effectuate the settlenfdret NCAA
and its insurers will pay $70 million to create a Medical Monitoring Fund (the “Funghe
Fund will be used to pay the expenses associated with the Medical MonitoringarRrog
including: Screening Questionnaires, Medical Evaluations, Naticd Administrative Costs,
Medical Science Committee Costs, Attorneys’ Fees and Costs, and ClasseRegiives’
Service Awards. SA 1 IV(A)(1)(b). The Medical Monitoring Progr@ne “Program”)will last
for a fifty-year Medical Monitoring Period. TheMAA also is providing $5 million in
additional funds for concussiartated researchSA  IX(A).

Under the terms of the Programembers of the Settlement Class may participate in the
Program during the Medical Monitoring Period. The Program has tasegtscreening and
evaluation In the screening phas&lass Members may assess their own symptdmgs

completing a Screening Questionnaire in hard copy or online apnt@ximum offive times



during the Medical Monitoring Period. Their scores on the Screening QuestionnHire wi
determine whether they qualify for a Medi€aluation The standard for determining whether

a Class Member qualifies for a MedicBhaluation will be set by the Medical Science
Committee (the “Committee”), which will consist dbur (4) medical expertswho have
expertise in diagnosis, care, and management of sgbeted concussions, and in mtd late

life neurogenerative diseasehese medical experts will lapointed jointlyby the parties, and
the Committee will be chead by Judge AndersorSA T (V)(A)(L).

With respect to the evaluation pha€dass Members will be notified if they qualify for a
Medical Evaluation and instructed on where and how to obtaén There will be terProgram
Locations nationwide at whichhé Medical Evaluations will take plade. The Program
Administrator will assist Class Members who qualify for Medical Evaluations tbthia most
convenient location.ClassMembers may qualify for up ttwo Medical Evaluations during the
Medical Monitorng Periodand may seek a third, if necessary, by submitting an appropriate
request to the Committeelhe Medical Evaluations will be submitted to a physiciaho will
provide a diagnosis as well as tiesultsof the testing to th€lass Member or thephysician, at
the option of the Class Membr.

The Committee will determinthe scope of the Medical Evaluations, and will consider

the following types of testing for inclusion: neurological; neuropsychologiaabdmbehavioral,

8 Although the Settlement Agreement contglates ten Program Locations, duringrecent

hearing Plaintiffs’ counsel indicated that thegiies are considering increasing this number to thimtye
locations.

4 Under the Settlement Agreement, if a class member thae than two hundred milesoi the
nearest Program Location, the individual has two options. He or sheqagst to receive a mileage
reimbursement for travel to the Program Location, or he or shehmarse to have a Medical Evaluation
performed by a local physician and seek reimbursement feofqudcket costs ithe amount of the
actual costs for the evaluation or the average costs of the Medical Evalwathin the Program,
whicheveris lesser.SA  VI(A)(IV).



and movement evaluation; and any ancillary testing suggested by a neurdlbgisLommittee

also will review annually and amend as needed the Questionnaire and the scope of the
Evaluations; oversee the performance of the Program Locations; provide a written report
regardingtheir responsibilities and performance for submission to the Court; and recommend
how research funds should be expended. The Committee will be compensated at a reasonable
hourly rate from the Fund by the Program Administrator.

The NCAA also has agreed to make changes to its concussinagement and return
to-play policies® First, the NCAA will institutea policy requiring all studessthletes to undergo
preseason baseline testing for each sport they play prior to beginning @ractompetition.

SA 1 VIII(A)(1). Second, the NEA will revise its returnto-play guidelines to provide that
“[s]tudents with a diagnosed concussion will be prohibited from returning to play orgzditic

in any practice or game on that same day and must be cleareghysiaian before being
permitted to return to play in practice or competition.” SA { VIII(A)(3). Thirddiced
personnelwho aretrained in the diagnosis, treatment, and management of concussiornse will
present at aljames of Contact Sportadefinedas football, lacrosse, wrestling, ice hockey, field
hockey, soccer, and basketbadnd be available during all Contact Sgastactices. SA
VIII(4)-(5). Fourth, the NCAA will enact a reporting process for schools to repaghased
concussions and their resolution, and for concerned persons to report potential problems directl

to the NCAA. SA 1 VIII(D). Fifth, the NCAA will require its schools to provide A

> In the event thathe Fund is depleteaefore the expiration of the fiftyear periodthe Setéément

Agreement provideghat the class members once again will fbee to pursue claims for medical
monitoringagainst the NCA/on “an individual, nofclass basis.” SA 1 IV(A)(5). The parties egithat
the statute of limitations #h respect to suctlaims will be tolled during the period that the Program is in
effect. Id. Alternatively, at the request oflass Counsethe NCAA mayagree toprovide additional
funding for the Program, although it has no obligation to doS TIV(A)(7).

6 According to the NCAA, a number of these charglesadyhave beenor are in the process of

being,implemented



approved concussion education and training to stemtbigtes, coaches, and athletic rieas
prior to the start of each athletic seasoi TSVIII(F). Sixth, the NCAA will provide education
for faculty with respect to allowing academic accommodations for swdwrftering from
concussions.

As consideration for the Settlement Terms mgttl above, the Class Representatives and
the Settlement Clasthave agreed to releagg any and all claims seeking damages or other
legal or equitable relief for medical monitoring related to concussions or subsivechgs
suwstained during participatn in collegiate sports as an NCAA studatitlete; and (ii) any and
all claims seeking relief for personal injury on a clagde basis related to concussions or
subconcussive its sustained during participation collegiate sports as an NCAA student
athete.” Dkt. 65 at 26 (citing SA T XIV(A)(7)). However, the Class Repretieataand the
Settlement Class “are not releasing, and have expressly reserved, indivichoedapénjury
claims, as well as any other claims unrelated to medical monitoriref feti concussions or
subconcussive hits.”ld. This release would inure to the benefit of “the NCAA, its member
institutions (past and present), its current and former officers, directopoya&®es, insurers,
attorneys, and agents.” SA | PP (definiiReleased Persons”Additionally, the NCAA has
agreed to toll the statute of limitations for all persongiry claims fromSeptember 12, 2011
(the date thérrington actionwas filed) through the date tfe Court’s decision with respect to
the Settlerant’s final approval SA T XX(9.

The paties statéhat the issue of attorneys’ fees was deferred until after the agreement in
principal wasreached on all material terms duritige mediation processSince that time, the
parties have arrived at an agment as to the amount of attorneysstbat the attorneys for the

proposed class would receive if and when the Settlement is appr8pedifically, the NCAA



has agreed that it will not oppose an award of Attorneys’ Fees and Expenses up to
$15,000,000.0@nd up to $750,0000in outof-pocket expensesSA | XVI. As Class Counsel

will have a continuing obligation to implement the terms of the Settlement throughout the
Medical Monitoring Period, the NCAA also has agreed not to object to applications &ath L
Counsel and one member the Plaintiffs’ counselExecutve Committee for additional
attorneys’ fees, at a rate not to exceed $¥0Per hour to a maximum of $500,000 for work
performed after the first year frothe Effective Date of&tlement. Id. Plaintiffs also intend to
apply to the Court for reasorabservice awards for the Class Representatives in this matter,
which will be pad from the Fund. The NCAA agreemt toobject to Service Awards in the
amount of $5,0000 for the Class Representatives deposed inAtiliengton matter gamely,
Adrian Arrington, Derek Owens, Angelica Palacios, and Kyllo®on), andb2,500.0Cor each
Settlement Class Representative whoraseen deposedd.

Legal Standard

Approval of a class action settlement under Rule 23(e) is atageprocess.Gautreaux
v. Pierce,690 F.2d 616, 621 n.3 (7th Cir. 1982First, the @urt considers the proposed
settlement to determine whethee settlement is “within the range of possible approvald’
(internal citations omitted) During this stage, the Court also must determine whether
certification of the proposed class is appropriate under Rule 23(a) andSé&).Amchem v.
Windsor 521 U.S. 591, 620 (199Thoting that a court should give “heightened” attention to
ensure thathe requirements of Rule 23, with the exception of Rule 23(b)(3)(@anageability
requirement, are met in the context of settlement cladsé@gpng these lines, “a district court

may not abandon the Federal Rules merely because a settlement seems daén if the

! Because the Court hasot previously certifieda class in this casd¢he Court also has the

discretionat the preliminary approval stage conditionally certify the class for purposes of providing
noticeto putative class memberSee Manual for Complex Litigation (FourteR1.632 (2004).
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settlement is a ‘good deal.”Uhl v. Thoroughbred Tech. & Teleceminc, 309 F.3d 978, 985
(7th Cir. 2002). Indeed, “the Rule 23 requirements may be even more important foresgttlem
classes, for which . . . the district court must aktmost as a fiduciary of the class when
approving settlements.id. (citing Reynolds v. Beneficial NaBank 288 F.3d 277, 2780 (7th

Cir. 2002). If these questions ar@nsweredn the affirmative, the Court will order Plaintiffs to
provide notice bthe settlement to the cla¥s a reasonable manner” so that the class members
can raise any objections to the settleméigd. R. Civ. P. 23(e)(1).

Once the class is providedth notice of the settlement and an opportunity to object, the
Court conducts a final approval hearing as part of the second tetatgtermine whether the
settlement is “fair, reasonable, and adequdted. R. Civ. P. 23(e)(2)If the Court is satisfied
that the settlement meets these criteria, it will grant final approval of the settlevherh binds
the defendant and allass members to the terms of the settlement.

Because each and every member of the class will be bound by a settleaahesatdlves
final approval, the Court’s review of the settlement is criticAls the Seventh Circuit has
explained,when parties seek approve of a class action settlement, the lack of the customary
adversariatelationship between the plaintiffs and defendants, as welkegsotential conflicts of
interestthat may arisdetween @ss counsel and the class memhb@&guires that district judges
“give careful scrutiny to the terms of the proposed settlements in order to orakénat class
counsel are behaving as honest fiduciaries for the class as a whiléasihi v. Heet Morg.
Corp, 356 F.3d 781, 785 (7th Cir. 200dosner, J;)seealsoRedman v. RadioShack Cqrp68
F.3d 622 629(7th Cir. 2014) (noting that, when approving a settlement in a class action, a judge
“is not to assume the passive role that is appropriate when there is genuiserabgebetween

the parties”).
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Discussion

Rule 23(a)(4)'s Adequacy Requirement

The Court previously hasxpressed its concern that the current ClagzrdRentatives
will not “fairly and adequately protect the interests of tlas€l as required by Rule 23(a)(4). In
short, the definition of the settlement class includes current and former satioletdés whlay
or played any NCAAsanctioned sport at griNCAA member institution. It includes student
athletes who played both Contact Sports (football, lacrosse, wrestling, ice homkesr,, nd
basketball) and ne@ontact Sports (such as baseballtev@olo, crossountry, golf, andiflery,
to name a few). The proposed settlement, howeneatstthese cageriesdifferently

First, as between participants in Contact Sports mmaiContact Sports, the proposed
settlement provides for certaadditionalreturnto-play protections forparticipants in Contact
Sports by requiring medical personal with traininghe diagnosistreatment and management
of concussions to be “present” at all Contact Sports games and “availableCantact Sports
practices SA 1 VIII(A)(4)-(5). No such provision is made for n@ontact Sports games and
practice. This is not to say th#te studentathletes who playr playednon-Contact Sports
would demand (or even desire) such protections as part of a negotiated settlenteayts ther
benefits of the future medical monitoringaplthat the settlement providesuld outweigh the
benefits ofsuch staffing ahon-Contact Spogevents But, in light of the undisputed data that
more than half of the approximately 4.2 million potential class members play @dphay
Contact Sportsthe current Class Representatiggsply are not qualified tonake that decision

for them.

8 Prior tothe issuance of thigrder, Plaintiffs fileda motion to join additional class representatives

to address these concerridkt. 105.That motion remainpending.
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This is not to say that every single NCAanctionedsport must be represented in this
action. But, as NCAA’s counsel acknowledged, the risks of suffering a concussia whil
playing NCAA-sanctionedsports are scattered afpa continuum with football on the highest
end and sports such as riflery on the lower end. The class representativesoag mugst
adequately represent this continuasa wholeso that the various interests along the continuum
can be voiced as part thfe settlement process.

Along these lines, the Court further notes that, when opiningsittamillion is sufficient
to fund thefifty -yearmedical monitoring progranklaintiff's expert Bruce Deal calculated the
anticipated patrticipation rate basepon the rate of reported concussifor studentathletes in
Contact Sports only. Dkt. 70 at/ 13. But it is undisputed that players in n@ontact Sports
can and do suffer concussions. Take, for example, a catcher in baseball or ia eeattEr @lo.

And the NCAA not only maintains this data, but has produced it during the course of discover
in this case. Although Plaintiffs’ counsel stated during the hearing thatcDesidered this
data, his report is devoid of any analysis (or mention) of occurrences of concussimms i
Contact Sports This gives rise to a concern that the estimated participation rates caltylated
Deal arenot entirely reliable, and that the $70 million Fund would be insufficient to fully fund
the Program.

Furthermore,although the medical monitoring program will be available to the entire
class, by providing additionakturnto-play protections for current and prospective student
athletes, the proposed settlement confers more benefits to current peyefsrmer phyers.
The current class representatives include former players of certain C8ptats, but not nen
Contact Sports. The Court believes that additional representation is necessarydquiabise

class members who formerly played baotbn-Contact Sprts as well as Contact Sports other
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than football. Only in this way will the class representatives adequately represent testis tef
the entire putative settlement class, rathantbnly part®f it.

Il. Ascertainability and the ProposedNotice Plan

In order to obtain class cdrtation, Plaintiffsalso must demonstrate that the class is
sufficiently “identifiable as a class.”Oshana v. Coc&ola Ca, 472 F.3d 506, 513 (7th Cir.
2006) €iting Simer v. Rios661 F.2d 655, 669 (7th Cir. 1981), akitlance to End Repression v.
Rochford 565 F.2d 975, 977 (7th Cir. 1977% alsoJamieS v. Milwaukee Pub. Sch68
F.3d 481, 493(7th Cir. 2012)(“a class must be sufficientlgefinite that its members are
ascertainablg. “A class is sufficiently definite if its members can be ascertaingdfeyence to
objective criteriaand may be defined by reference to defendants’ condititiman v. M&M
Rental Ctr, 545 F. Supp. 2d 802, 806 (N.D. Ill. 2008).

The proposedSettlenent Class is, by its termsufficiently definite. Theobjective
criteria are clearit consists ofall current and former studeathletes ai@ll NCAA member
institutions. But the lass is not limited by gender, by tiflrame by memberinstitution, or by
sport Andthe sheer brath of the class definitiomakesit difficult to ascertain the individal
members of the clasm practice. The difficulty of identifying all putative class members
manifests itself starkly in the context of Plaintiffs’ notice program.

Here Plaintiffs request that the Court certify the settlement class as aidhylbss”
under Rule 23(b)(2) and 23(d)(1)(BRIs.” Mem. Supp. Mot. Preliminary Approval at 28 (Dkt
65). In so doing, the parties propose that the mestdfehe settlement class be provided notice
and an opportunity to oiut of the settlemerit. As part ofthe proposed notice plan, the parties

intend to provide some form of direct notice to the class members. 10/23/14 HeariDgtTr. (

9 Whether the proposed settlemetdssis suited for suctihybrid” treatmentunder Rule 23(b)(2)

and 23(d)(1)s an issug¢hatremains under consideration at this time.
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https://www.lexis.com/research/buttonTFLink?_m=fa2b4330111e7fc0570b7a0fbd1d59c0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2014%20U.S.%20Dist.%20LEXIS%20138576%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=73&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b565%20F.2d%20975%2c%20977%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=29d32d87e4ec35268d56dbe8c7d21bd3

103) 18:2122:13. To do this, the NCAA will send a written request to all NCAA member
schools for address data and contact information for all current and formigippats in
NCAA-sanctioned sports at those schools. But the patiesowledgedhat they do not know
whether and in what manner the individual schools maintained such data over thelgears.
18:21-19:4. Indeed the further bak in timeinformation is sought, thiess likely it will be that
the individualschools would have ripe contasformation It is reasonable to assume that many
class nembers will have moved @harged their names (or bothr the inervening years.This
is not an insignificant problem given the importatizat Plaintiffs have attached to the issuance
of notice to the clasand thefact thatapproximatelytwo-thirds of the settlement class graduated
from school more than ten years ageeeDeal Rpt. (Oxt. 70)at 17 What is moreit was not
entirely clearwhether the NCAA hathe authority to mandate that a member institution comply
with the information equesin a timely manner

Given the dearth of information, the Court is unable to determine on the curremt rec
the plausibilityand appropriateness a direct notice program. Tipresentack of information
also impairshe partiesability to edimatehow much an effective direct notice program would
cost. As Plaintiffs’ counsel and theirpropsed Notice Administrator Alan Vazquez,
acknowledgedt the hearing, thestimated costs of theotice progranmprovided by the parties
does notnclude adirect notice component. 10/23/14 Hearing Tr. (Dkt. 103) 12220.And
presumably the costs of such a program would come out of the $70 million Fund, thereby
decreasing the funds available fither purposesSeeSA T IV(A)(2)(d)*° Accordingly, given
the paucity of information, the Court cannot determine whether and to what extent aaticec

program would be appropriate under Rule 23(d)(1)(B) and Rule 23(e)(1).

10 The Court further notes that theost of the notice programvhich is estimated to be at least

$800,000.0@vithouta direct notice componens, not included in the $6.7 million of administkagicosts
considered by Deal in hreport Id.
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To obtain additionainformationfor this analysis, the Courirdcts the parties teelect
nine different NCAA-member institutions, threérom each division, and request that the
institutions provide the address and contact information that they have for membbes of
putative settlement classThis initial sampling should provide additional information to the
parties and the Court regarding the plausibility of a direct notice program arttetigaat costs.
Plaintiffs and the NCAA should submit a report summarizing their effodsttze resu#t within
sixty days of the issuance of this ordéfo the extent that the results from this initial sampling
impact the parties’ evaluation of the contemplated direct notice program a&odtgsthe report
should include a discussion of these issues.

Additionally, in the Settlement Class Representatives’ Motion for Approval otéoti
Plan Dkt. 84), Plaintiffs assert thgiroposednotice plan will reach “at least 80% of the
Settlement Class.” Id. at 9. Moreover, during the hearing, Plaintiffs’ counpebvided
“estimated reach” calculations in the range of 80.37% to 84.G88tvever, neither thparties’
briefs na the declaration of Alan Vazqueets forth with any specificity the basis for these
calculatiors. The Court requests that the parties provide additional informeggardingthe
basis of these calculationsthe same report.

Il . Additional Fairness Concerns

In addition to thessuegdiscussed above, the Court requests that Plaintiffs and the NCAA
address the following fairness concerns regarding the proposed settlemenbésheaapproval
process.

A. NCAA's Ability T o Bind Its Member Institutions

The Settlement Agreement, if approved, would preclude class members fronmfring

claims against Released Persons. Released Persomns, indludes not only the NCAA, but its
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member institutions-i.e., the NCAAaffiliated schools. It is unclear, however, whether the
NCAA has the authority to mandate that its member schools implement the propeisedtt-
play” policiesand whaenforcement mechaniswill be in place in the event of noncompliance
Given the wide array of schools that are affiliated with the NCAA, it is redde to believe that
some schools may fadmancial or logisticalchallengesn implementing some of thehanges
that are proposedAccordingly, it is critical for theCourtto understand the range of actions the
NCAA may take against a member institution that either intentionally or inadtigrfails to
comply with the terms of the Settlement Agreemehntirthermore, to the extent that a member
school fails to comply with the provisions of the Settlement Agreeniesgems unfair to
provide such a school with the benefits of the settlgnwithout any of itcosts. Put another
way, a class member studethlete who plays football at School A should not be precluded
from suing School A, if the school refuses (either because it is unwilling or urialdenply
with the terms of the Settlement Agreement. The NCAA believes this scenarioxtrdraaty
unlikely, and perhaps so. But there is nothing in the retmrenablethe Court to make this
determination.

B. Criteria Used To Evaluate and Score Questionnaires

The Settlement Agreement contemplates a process by which a participating cldss mem
submis a Questionnaire to the Committee, which then evaluates and scores thenQaiestto
determine whether the individual would qualify for a Medical Evaluation. The Setitem
Agreement, however, lacks specificity as to the criteria that the Committee will enaploy
evaluate and score the Questionnaires. When questioned about this issue at orait,argume
Plaintiffs’ counsel raised some concéhat disclosure of the particular criteria and methodology

used in these assessments might promote manipulttenepy preventing the fair and effective
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administration of the medical monitoring progra0/23/14 Hearing Tr. (Dkt. 103) 56:8[F:7.
But the criteria and methodology used by the Committedetermine who will receiva
Medical Evaluatiorwill directly impact the number of Medical Evaluations that will be offered
over the life of the program and, in turn, the Program’s anticipated costs. Forca)sthe
review criteria could be so exacting so as to artificially limit the numbelass ecnembers who
were eligible for a Medical Evaluation, thus endangering the health of indisidinal should be
receiving treatment and subverting the entire purpose of the Program. Convetkelcriteria
are more lenient and too many class members who haveedab of treatment receive
evaluations, the funds allotted for the Program could be exhdastezb soon. According, the
review criteria bear directly on the settlement’s anticipated benefits to theaslagsll as the
sufficiency of the proposed Fund.

Although the Court is mindful of the concerns raised by Plaintiffs’ counsel, thegart
need to provide the Court with a more specifiamework for how the Committee intends to
score the Questionnaireslong with any support declarations from their rmaldiexperts
regarding its appropriateness. This information need not consist of a detailatioreof the
actual criteria and methodology that will be employed, but must be sufficient iseafir Court
of the general standards and guidelines that @ommittee will use in its review. Such
information also will be valuable to putative class members as they weigh thé@<enhdhe
Settlement Agreement.

C. Limitations on Questionnaires and Evaluations

The Settlement Agreement limits thmaximumnumber of times that a classember
may complete a Questionnaire toefiduring the entiréfty -yearperiod, and limits the number

of Medical Evaluations to two during that same time frame. However, the scholarship on
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Chronic Traumatic Encephalopathy {TE”) demonstrates that individuals who have been
affected may be asymptomatic for many yeaBeeCantu Report (Dkt. 69)  41The Court
need further information as tdow the parties plan to address the situation where a former
studentathlete complet the maximum number of Questionnaires permitted, but later begins
suffering from CTErelated symptoms. While the Settlement Agreementains a provision
allowing a class ®mber to ask the Committee for ditional Medical Evaluations,SA 1
IV(B)(4)(h), it should provide anore specific procedur®r doing so, including but not limited
to an establishetime frame for the Committee tespond.

D. Program Locations

The Settlement Agreement contemplates at least ten Program Locations nationwide
where classnembes can go to receive Medical Evaluations. The placement of these Program
Locations will directly impact participation rates from the Settlement Class. While the
Settlement Agreement indicates that the locations will be evaluated by theaM&diere
Committee, it does not provide any factors that the Committee should consider akiag its
decision. It would assist the Court in conduagtiits fairness reviewo understand the
Committee’s decisiomaking process and the parameters they used sélecting locations.

Furthermore,Plaintiffs’ counsel now indicates that they are looking to increase the
number of Program Locations to at least thiltsee different sites that would cover
approximately 90% of the population within 200 miles. Whdw®asvhy 200 miles was selected
as theyardstick, Plaintiffs’ counseltespondedhat the parties just thought it was a reasonable
distance. The Court believes that the Program Locations shoutitula¢edso that a class
member will be able to travel todlsite, take the Medical Evaluation, and return to his or her

home in one day, without the need for overnight accommodatiBesause the record does not
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indicate how long a Medical Evaluation would take, whether then2@® limitation would
satisfy thisrequirement is unclear

E. Retention Provision

The Settlement Agreement providémt, at the end of théfty -year period,any unused
funds would revert back to the NCAA. SAXIX(C)(4). Suchretention provisionhave the
potential of creating conflicts of interest in the administration of class actionnsattie and
generally are disfavoredSee e.g, In re Lupron Mktg. and Sales Practices Liti§77 F.3d 21,
32-33 (1st Cir. 2012) (citing Am. Law Inst., Principles of the Law of Aggregate Litig. 813.07(
(2010); Mirfasihi, 356 F.3dat 784 (endorsing use ay prestrust for balance of class action
settlement funds to prevent windfall to defendant). In this case, such a provision categd cre
incentives forthe Committeeand the Program Admistrator (either now or in the futurefo
artificially curtail the number of Medical Evaluations so that the Program could minimize its
costs and leave a balance at the end offitheyearterm!* Accordingly, the Court rejects
Section XX(C)(4) of theproposed Settlement Agreement. Instead, the Court suggests that, to
the extent that any of the original $70 million remains in the Fund at the end fitythgear
period, the parties agree to use the remaining funds to extenfiftyhigear term, therby
providing additional benefits to the class, or donate the unused funds to an appropriate
independeninstitution devoted to concussion research or treatment. Such alternative inges of t
remaining funds would benefit the class, minimize the potential for a conflictesest in the
implementason of the Program, and ensure that the entire $70 million will benefit the class

members in some fashion.

1 As discussed abovenposingoverly stringent criteria to review and score Questionnasrese

potential way this could be accomplished
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That said, if it appears that the $70 million will be depleted before the end fiftyhe
year term, the Settlement Agreement also pernthte NCAA and/or its insurers to deposit
additional funds above and beyond the $70 million for the medical monitoring proGeeSA
T IV(A)(7). In such an event, the Court does not believe that allowing the NCAdtdm rany
unused funds at the end of théy-year period would be unreasonable and, in fact, would
encourage the NCAA to do so.

Additionally, if the $70 million is insufcient to cover the Program for 50 years, the
Settlement Agreement allows the class members to pursue their medical monitoringatlaims
that time. SA 1 IV(A)(5). However, they may only pursue such claims on “avidodl, non-
class basis.”ld. Giventhe costs of mounting such a challenge on an individual basis, the Court
concludes that such a waiver is unreasonable and unfair. The Settlement ékgreem
contemplates &fty -yearmedical monitoring program. To the extent that the Program is unable
to operate for those 50 years, the class members should have the right ta teaisseedical
monitoringclaimseitheron an individual oclasswide basis.

At this point, it also bears noting that, in light of the numerous issues discussed
throughout ths order, the Court does not have sufficient information to determine whether the
proposed $70 million will be sufficient to implement the Program as it is described in the
Settlement Agreement. The additional information requested by the Coupevedilent to this
analysis.

F. Fees of Objectors and Continuing Oversight

Two minor points remain to be addressed. First, the Settlement Agreement provides that
any attorneys’ fees incurred by objectors to the Settlement must be baitme dlyjector. SA]

XI(C)(1)(p). At oral argument, the Court queried whether the Parties would agree to modify tha
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provision, allowing the Court to award fees at its discretion from the Fund to objastors
appropriate. The Parties indicated they would not object tarbdification and future drafts
of the Settlement Agreement should reflect that chai@grond, the Settlement Agreement calls
for continuing supervision by the Court. Given the long length of time allotted for theaRda
the potential for numeroussues to arise, at least at inception, the Court suggests that the Parties
consider the utility of allowing the Court to appoint a Special Masteoversee the
implementation of Settlement Agreement with appropriate oversight from the Court
Conclusion

The Settlement Agreement proposed by the parties is a significant step in tryingeo a
at a resolution of thikighly complex matter. In light of the concerns expressed alhoveever,
the Court must denklaintiffs’ Motion for Preliminary Approval oAmended Class Settlement
and Certification of Settlement ClaH3kt. 64] and Amended MotiofDkt. 91]. The denial is
without prejudice, and the Court encourages the parties to continue their settlemessiahsc

in order to address these concerns.

SO ORDERED ENTERED

ﬁj%

John Z. Lee
United States District Judge

Dated: December 17, 2014
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