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MEMORANDUM OPINION AND ORDER

Plaintiffs in this multidistrict litigation are current and former collegiate athletebp
have sued the National Collegiate Athletic Association (“NCAA”) oncksswide basis,
assertingvarious contractual and common lahaims arising from the manner in whictine
NCAA has handled studerdthlete concussions and concuosgielated risksover the yars.
After extensive discovery, thparties inthe firstfiled case,Arrington v. NCAA No. 1:11-cv-
06356 (N.D. 1ll.2011),commenced settlement negotiatiavith the assistance of two prominent
retired federal judgesAt around this time, a number siimilar actions were filed on behalf of
NCAA studentathletes nationwideand those actions were consolidated by the Judicial Banel
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Those actions are (i) Walker, et al. v. NCAANo. 1:13cv-00293 (E.D. Tenn., filed Sept. 3,
2013); (ii) Durocher, et al. v. NCAANo. 1:13-cv-01570 (S.D. Ind., filed Oct. 1, 28} (iii) Doughty v.
NCAA No. 3:13cv-02894 (D.S.C., filed Oct. 22, 2013); (i@aldwell et al. v. NCAANo. 1:13cv-03820
(N.D. Ga., filed Oct. 18, 2013); (BWowell et al. v. NCAANo. 4:13cv-01106 (W.D. Mo, filed Nov. 11,
2013); (vi)Morgan et al. v. NCAANo. 0:13cv-03174 (D. Minn., filed Nov. 19, 2013); (vijvalton et
al. v. NCAA No. 2:13cv-02904 (W.D. Tenn., filed Nov. 20, 2013); (viNyashingtonet al. v. NCAA
No. 4:13cv-02434 (E.D. Mo., filedDec. 3, 2013); (ixHudson v. NCAANo. 5:13cv-00398 (N.D. Fla.,
filed Dec. 3, 2013); (xNichols v. NCAANo. 1:14cv-00962 (N.D. Ill., filed Feb. 11, 2014{xi) Wolf v.
NCAA No. 1:4-cv-01268(N.D. Ill., filed Feb.10, 2014) (xii) Jackson v. NCAANo. 1:14cv-02103
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After extensive armslength negotiations, e parties arrive at a settlement, and
number of the Plaintiffs (the “Settling Plaintiffsgubmittedthe settlementagreement to the
Court forapprovalunder Fed. R. Civ. P. 23(e). HowevAnthony Nichols, the named Plaintiff
in Nichols v.NCAA 1:14-cv-00062 (N.D. Ill. 2014), opposed the settlement on various grounds.

On December 17, 201the Court declined to approve thettlementgreementraisinga
number of significant conces SeeMem. Op. & Order, Dec. 17, 2014, ECF Nd5? Since
that time, the Settlin@laintiffs and the NCAA have gone back to the drawing board to negotiate
an amendedettlement agreememt an effort to address these concerAs part of this process,
the SettlingPlaintiffs also expanded the group of class representatives to inctlidieluals who
played norcontact sports at NCA®ffiliated schools They did so in order tobtan the
participation of noncontact sports athletes in the settlement procegsfter additional
negotiationsthe Settling Plaintiffsand the NCAA agreed oan amended settlement agreement,
and the Settling Plaintifffled a FourthAmended Class Action Complaiand amotion for
preliminary approval of the amended class settlement agreentee¢ Joint Mot. Prelim.
Approval Class Settlement, ECF No. 154 (“Mot. Prelim. Approval”); At Compl., ECF No.
171.

As before, ot all of the Raintiffs are happy with themended settlementThe Court
again haspermitted Nichols, whom the Court has appointddterim Lead Objector,to file
objectionsto the amended siement The CourtlsoallowedAdrian Arrington,the formeread

plaintiff in the Arrington caseto submit his objections as well

(E.D.N.Y., filed Apr.2, 2014); andxiii) Whittier v. NCAANo. No. 1:14cv-0978 (W.D. Tex., filed Oct.
27, 2014)collectively “Related Actions”)

2 Unless otherwise notedECF No.__ " refers to docuents filed in the multdistrict ligation,

Case No. 1:138v-09116.



Nichols directs his principal objection tthe provision in theamended settlement
agreementvhereby the Settling Plaintiffs agree teleasetheir right to purge their personal
injury claims on alasswide basis.According to Nichols, thesgrocedurarights are extremely
valuable, and the benefits conferred upon the class members by tleeneetibale in
comparison In order to evaluate this contention, the Court orderedptrties to submit
supplementabriefs usingthe extensive factual record that had already been deveiopbé
Arrington case

After considering the voluminous matds submitted by the partiethe Courtnow
preliminarily certifies the settlement classider Fed. R. Civ. P. 23(b)(2)rders the Settling
Plaintiffs and the NCAA to provide notice to the settlement ckssvell as an opportunity for
individual classmembers to pt out of the class settlemerdnd finds that the amended
settlementis within therange of possible approvalThis approval, however, is subject to a
number of modifications.

Thefirst of these modificationimits the scope of the settlement clasglease of class
wide personal injurglaims to those instancesere theplaintiffs or claimantseeka nationwide
class or wherdhe proposed classonsistsof studenathletes from more than one NCAA
affiliated schod The Courtalsohas proposed a number of modifications to the ngiogram
and the way in which certasettlement funds ar® beutilized. To the extent that the Settling
Plaintiffs and the NCAAareagreeable to these modifications or are otheralide to address the

Court’sconcerngpreliminary approval of the amended class settlemsegranted



The Proposed Settlement

The procedural history of thiswlti-district litigation, the terms of the prior settlement

agreementand the prior concerns of the Coaré detailed in therder issued oecember 17,

2014 and the Court assumes familiarity with it.

After another round ofhegotiationsthe SettlingPlaintiffs and the NCAA have agreed to
the terms of an Amendedlass Settlement Agreement and Release @meehdedSettlement

Agreement”). Mot. Prelim. Approval, Ex. 1 (“Am SA”). A brief summary of its terms is

provided below.

First, the proposed Settlement Class is defined as:

All Persons who played an NCAgandioned sport at an NCAA
member institutioron or prior to the Preliminary Approval Date

Am. SA 1 llI(A). The Settlenent Class Representatives:are

Representative Sport Institution Participation
Dates

Derek Owens Football University of Central 2008-11
Arkansas

Angelica Palacios | Soccer Ouachita Baptist University | 2010-11

Kyle Solomon Hockey University of Maine 2008-10

Abram Robert Wolf | Football Simpson College 2012-present

Sean Sweeney Wrestling | Buena Vista College 1991-93

Jim O’Connor Football Drake University 1971-74

Dan Ahern Football North Carolina State 1972-76
University

Paul Morgan Football Vanderbilt University 199497

Jeffery Caldwell Football Georgia Tech University 1995-98

John DuRocher Football University of Oregon; 2003-06
University of Washington

Sharon Washington| Football University of Missouri 1987-91

Shelby Williams Golf NorthwestMissouri State 2015
University

Brice Sheeder Track Simpson College 2015

Shavaughne Desecl Softball DePaul University 2003

Spencer Trautmann| Baseball | Western Oregon University | 2015
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Ryan Parks Baseball University of Illinois 2002

Ursula Kunhardt Volleyball | Montana State University 2011-12

Jessica Miller Volleyball | SeattlePacific University 2015

Anna Bartz Track and | University of Wisconsin 2007
Field

Peter Dykstra Track & University of Wisconsin 2006
Field

DaChe Williams Basketball | Northeastern University 2015

Rachel Harada Soccer Rockhurst University 2015

Natalie Harada Soccer Maryville University 2015

Adam Walker Golf Simpson College 2009-10

As alleged in thea@mplaint, ech of the Settiment Class Representativessplayed an
NCAA sport during a time when the NCAA’s concussioanagement and retuto-play
guidelinesfailed tomeet thebest practiceonsensus standards)deachis at risk for developing
future symptoms related to concussianslor the accumulation of subconcussive .hdsh Am.
Compl. 11 29, 46, 60, 67, 76, 83, 91, 99, 106, 114, 118, 122, 126, 132, 138, 146, 151.

As part of the settleménthe NCAA has agreed to the following term§he NCAA and
its insurers will pay $70 million to create a Medical Monitoring Fiine: “Fund”). Am. SA
TIV(A)(1)(@).* The Fund will be used to pay the expenses associated with the Medical
Monitoring Progam, including: Screening Questionnaires; Medical EvaluatioNstice and
Administrative @sts;Medical Science Committee Costs; approved Attorneys’ Fees and Costs;
and Class Representatives’ Service Awadisi. SA T IV(A)(1)(b).

The Medical Monitoring Program (the “Programijll last for aperiod offifty yeass.

Am. SA 1 1I(U). If the funding for the Medical Monitoring Program is depleted before the fift

year period ends, the Settlement Class Members may pudiviglual or class claims seeking

8 Although Arrington, who played football at Eastern lllinois University from 2006 to 2@y

served as a Class Representativendwe objects to thgoroposed amended settleméantthe reasons that
will be discussedtbelow.

4 Capitalized terms, to the extent they appear in this orderasdefined in theAmended
Settlement Agreement.



medical monitoringand the statute of limitations will be tolled during the fiyigar period.Am.

SA 1 IV(A)(5). In addition, as part of the settlement, the NCAA also will provide $5 miition
additional funds for concussiarlatal research over the course of the first ten years of the
Medical Monitoring Period. Am. SA T X(A).

The Programitself contemplatestwo different assessment phasescreening and
evaluation In the screening phas€lassMembers may seek an analysistiudir symptomsby
completing a Screening Questionnairehard copyform or onling once every five years until
age fifty and then not more than once every two years after the agey.offfifeir scores on the
Screening Questionnaire will determine whether they qualify for a Megi@lation

The standat for determining whethex Class Member qualifies for a Medig&ataluation
will be set by the Medical Science Committee (the “Committee”), which will sbmsifour
medical expertswho have expertise ithe diagnosis, care, and managemenspbrtsrelated
concussions andnid- to latelife neuradegenerative diseas@hese medical experts will be
appointed jointlyby the parties, and the Committee will be chaired by Special Mastaetired
United States District Judgi/ayne R.Anderson. Am. SA { V(A)(1). At the Court’s request, a
copy of the questionnaire and the parameters that will drive the Cmainiteview has been
provided in the settlement materials.

Once the Committeereviews a Class Member's responses to the Screening
Questionnaire, th&€lass Member will be notifiedvhetherhe or shequalifies for a Medical
Evaluation and insticted on where and how to obtaime. Medical Evaluations will be
performed at thirtsthreeprogram locations nationwideThe Program Administrator will assist

Class Membersvho qualify for Medical Evaluationg$ind the most convenient location.



Class Members may qualify for up ttwo Medical Evaluations during the Medical
Monitoring Periodand may seek a third by submitting an appropriate request to the Committee.
The Medical Evaluations will be submitted to a physiciaho will provide a diagnosis as well
as theresultsof the testing to th€lass Member ohnis or her personghysician,at the option of
the Class Membewithin sixty days of the Medical Evaluatin

The Committee will determin¢éhe scope of the Medical Evaluationshich will be
designed to assess symptoms related to persistenicgusission syndrome, as well as
cogntive, mood, behavioral, anehotor problems associated with mid latelife onset disases,
such as Chronic Traumatim&ephalopathy“CTE”) and otherdisorders The Committee also
will review annually and amend as needdle Questionnaire and the scope of Bvaluations
to reflect the therurrent standard of cgreversee the performance of the Program Locations;
provide a annualwritten report regarding their responsibilgi@and performanct® the Court;
and recommath how research funds should be expended. The Committee will be cotepensa
at a reasonable hourly rate from the Fund by the Program Admioistrat

In addition to theMedical Monitoring Program, he NCAA has agreed to continue
implementingchanges to itsoncussiormanagement and retuta-play policiesto beconsistent
with consensus best practice€antu Reporf 4748, ECF No0.69. First, the NCAAhas
instituteda policy requiring all studerdthletes to undergo pseason baseline testing for each
sport they play prior tathe first practice or competition.Am. SA Y IX(A)(1). Second, the

NCAA hasrevisdl its returnto-play guidelines to provide thah NCAA studentathlete who has

> Under theamended greement, if a class member livemre thanone hundred milesrbm the

nearest Program Locatiome or shénas two optionsThe class member magquest to receive a mileage
reimbursement for travel to the Program Locationther class member mdave a Medical Evaluation
performed by a local physicidhthe Program Administrator and Special Master appwenet retain that
local physician as a Medical Evaluation service provider andtfiatitravel for the class member to the
Program Location is unduly burdensonfen. SA 1 IV(B)(5(a).



been“diagnosedwith a concussion will be prohibited from returning gtay or participation in
any practice or game onelsame[d]ay on which he or she sustained such concussiom’
“must be cleared by a physician before being permitted to return to playaatice or
competition.” Am. SA T IX(A)(2~3). Third, medical personnelwho aretrained in the
diagnosis, treatment, and nagement of concussions, are requiretidgresent at all games of
Contact Sports-defined as football, lacrosse, wrestling, ice hockey, field hockey, scauer
basketbal—andare required to be available during all Contact Syymdcticedor Division 1, I,
and lll schools.Am. SA 1 IX(A) (4)—(5). Fourth, the NCAAs institutinga uniform process for
schools to report diagnosed concussions and their resolution, and ¢erreeuh persons to report
potential problems directly to the NCAAAmM. SA 1N IX(E)—(F). Fifth, NCAA-affiliated
schools are required to provide approwedicussion education and training to stuekhtetes,
coaches, and athletic trainers prior to the start of each athletic seasoIBA T IX(H). Sixth
the NCAA is providingeducation for faculty with respect @ccommodations for students
suffering from concussionsAm. SA 1 IX(G.

As consideration for the Settlement Terms outlined aboveSétigemat Class Members
agreeto releaseany and all claims for “damages for medical monitoring, or other legal or
equitable relief for medical monitoring, related to concussions ecenbussive hits or contact
. . arising from or relating to concussions sub-concussive hits or contact sustained during
participation in NCAAsanctioned sports as an NCAA studatitlete” Am. SA T lI(NN),
XV (A)(7). Furthermore, the Settlement Class Members agree to release any atainsl|
“brought or pursued on a classde basis and relating to concussions oranhcussive hits or

contact.” Am. SA 1 lI(NN). However,theywill retain the right tdoring “individual personal or



bodily injury claims” and “class claims that do not relate in any way to rakedionitoring or
medical treatmentfaoncussions or sutoncussive hits or contact.” Am. SAI(NN).

Thesereleass would inure to the benefit of “the NCAA, its member institutions (past
and present), its current and former officers, directors, employessrers, #orneys and
agents.” Am. SA {11(O0O). Additionally, the NCAA has agreed to toll the statute of limitations
for all personalnjury claims fromSeptember 12, 2011he date thérrington actionwas filed,
through the date of the Court’s final approvatted ®ttlement Am. SA 1 XX (S).

The Settling Plaintiffs and the NCAAtatethat the issue of attorneys’ fees was deferred
until after an agreementn all other material termshad beenreachedduring the mediation
process Since that time, the partiégve arrived at an agreement as to the attorneys afest
costs incurred by Lead Counsebpecifically, the NCAA has agreed thatwill not opposea
request foran award of attorneys’eés up to $15 million andut-of-pocket expensesp to
$750,000 Am. SA { XVII(B). Any application for attorneys’ fees and costs must be approved
by the Court.

BecauseClass Counsel will have a continuing obligattonimplement the terms of the
settlement throughout the Medical Monitoring Period, the NCAA als@abesed not to object to
applications from Lead Counsel and one membén@Plaintiffs’ counseExecutive Committee
for additional attorneys’ fees, at a rate not to exceed $400 pertbcamaximum of $500,000
for work performed after the first year frothe Effective Date of &tlement. Am. SA |
XVII(C). These requests also would be subject to court approval.

The SettlingPlaintiffs also intend to apply to the Court for reasonable serweeds for
the Class Representatives in this matter, which wlphd from the Fund. The NCAA agrees

not toobject to Service Awards in the amount of $5,000 for the Class Repaéses deposed in



the Arrington matter famely, Adrian Arrington, Derek Owens, Angelica Palacios, and Kyle
Solomon), andb2,500 for each Settlement Class Representative whodbd&een deposeddm.
SA 1 XVII(A).

Finally, the Amended Settlementgfeement provides thaif the Settlement Class is
certified, the Court will appoint a Notice Administrator. Am SA T X)(@G. The Notice
Administrator will provide notice to the classd inform class members of the abilityajet out
of the settlementAm SA { XII(A)}~C).

Legal Standard

“Federal Rule of Civil Procedure 23(e) requires court approval of attereen that
effects the dismissal of a class actiorReynolds v. Beneficial Nat'l BankR88 F.3d 277, 279
(7th Cir. 2002). Whenparties seek preliminary approval of a class action settlement agreement
and certification of a settlement class, disrict cout must undertakénvo essentialnquiries.

First, “the court must conduct an independent class certification analysis1! Int'l
Group, Inc. v. ACE INA Holdings, IndNos. 07 C 2898, 09 C2026, 2011 WL 3290302,3t *
(N.D. IlIl. July 26, 2011). “Thisnalysis ‘demand[s] undiluted, even heightened, attention’ when
applied to classes for which certification is sought for settlement purpo$e$ Id. (quoting
AmchenProds., Incv. Windsor 521 U.S. 591, 620 (1997pee alsdJhl v. Thoroughbred Tech.

& Telecomnms., Inc, 309 F.3d 978, 985 (7th Cir. 2002). This need for heightened attention is
necessary because, when parties jointly seek approval of a class actioresgttleenadversarial
relationship between the plaintiffs and defendaraty fall away, and potential conflicts of
interest between class counsel and the class members may SesBedman v. RadioShack
Corp., 768 F.3d 622, 629 (7th Cir. 2014irfasihi v. Fleet Mortg. Corp.356 F.3d 781, 785

(7th Cir. 2004).To this endthe SeventiCircuit has gone so far as to describe “the district judge
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as a fiduciary of the class, who is subject therefore to the high duty oheartbe law requires
of fiduciaries.”Pearson v. NBTY, Inc772 F.3d 778, 780 (7th Cir. 2014) (quotation omitfed).

Second, thaistrict court must determine whether the proposed settleiméntthin the
range of possible approval.Gautreaux v. Pierce690 F.2d 616, 621 n.3 (7th Cir. 1982)he
purposeof this inquiry ‘is to ascertain whether there is any reason to notify the class members of
the proposed settlement and to proceed with a fairness heaiithg.At this initial stage, the
courtis not “resolving the merits of the controversy or making a peedietermination of the
parties’respective legalights.” E.E.O.C. v. Hiram Walker & Sonkic., 768 F.2d 884, 889 (7th
Cir. 1985) This is why some courts at this stage perform a summary verfstoe exhaustive
final fairness inquiry.SeeAm. Int’l, 2011 WL 3290302, at *6 (listing cases).

In assessing a settlement’s fairness, “relevant factors include: (1) the Istodrige case
for plaintiffs on the merits, balanced against the extent of settlenfilent (2) the complexity,
length, and expense of further litigation; (3) the amount of oppodio the settlement; (4) the
reaction of members of the class to the settlement; (5) the opinion petamh counsel; and (6)
stage of the proceedings and the amount of discovery compl&shg v. Accretive Health,
Inc., 773 F.3d 859, &(7th Cir. 214). “The most important factor relevant to the fairness of a
class action settlement is the strength of plaistifase on the merits balanced against the
amount offered in the settlemenkii re Gen. Motors Corp. Engine Interchange Liti§94 F.2d
1106, 1132 n.44 (7th Cir. 1979).

If the district court finds that the certification of the settlement class is ajgiepnd
the proposed settlement is within the rangegadsible approval, theourt will then order the

plaintiffs to provide notice of the settlement to the class “in a nedde manner” so that the

6 In those instances where a class has yet to be certifiedotiteatso has the discreticat the

preliminary approval stage certify the clas®n a conditional basi®r purposes of providing notide
putative class memberSee Manual for Complex Litigation (FourtdR1.632 (2004).
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class members can raise any objections to the settlement. Fed. R. Ciie)BL)230nce the
class is provided with notice of thetdement and an opportunity to object, the court conducts
final approval hearigto determine whether the settlement is “fair, reasonable, and adequate.”
Fed. R. Civ. P. 23(e)(2). If the district court is satisfied that ttileseent meets these @ita, it

will grant final approval of the settlement, which binds the defendah@Hrclass members to

the terms of the settlement.

It is worth noting tlat, at the preliminary approval stage, @ert of thedistrict court’s
inquiry into the appropateness of class certification and the reasonableness of the settlement
termsdepend, as itmust, on the circumstances of the individual cagénere the size of the
class is smallthe costof notice minimal and the issues discrete, tbeurt may be dle to
determine that class certification is proper and the settlememithin the range of possible
approval with minimal fuss. But in a caseich as this, where the putative class members range
in the millions,the parties have completed extensiv&dvery,substantive objections are raised
at the prelimingy stage, and the costs and effddsprovide notice are substartigd may be
advisable for the coutb engage in a more piercing and thorough analysis of the issues in the
first instance, rater than waiting until the final approval hearing, in ordesmotethe “just,
speed, and inexpensivefesolution of the case. Fed. R. Civ. P. 1.

Analysis

Although Nichols and Arrington object to a number of the substantive tefntiseo
Amended $ttlementAgreement, their primary argument is that the settlement impermissibly
requires the putative class members to waive #iglity to pursue peaonal injuryclaims on a
classwide basis under Fed. R. Civ. P. 23(b)(3) and 23(c)(4). Accordingdbdi, based upon

the factual record, the personal injury claims brought by putative classerseoan (and should)
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be certified under Rule 23(b)(3) or 23(c)(4), and this in turn demonstrateshéh&ettling
Plaintiffs and Lead Counsel have not adequately represented the interbstslas$ and renders
the proposed settlement fundamentally unfair.

In response, the Settling Plaintiffs and the NCAA contend that tisemarinjury claims
raise a host of individual issues atlderefore are not amenddto classwide treatment under
Rule 23(b)(3) or 23(c)(4). Because this dispute is central to thmlityiaof the proposed
settlement and impacts the appropriateness of class certification Rulgée23(b)(2) as will be
explained, the Court will addssit first, before turning tahe remaining objections raised by
Nichols and Arrington.

l. Strength of Class Claims for Damages Against the NCAA and Whether
Certification Under Rule 23(b)(3) or Rule 23(c)(4)s Likely

Before proceeding, it is importato define the preciseature of the current inquiryThe
Court is not deciding whether certificatiof a classunder Rule 23(b)(3) and 23(c)(4) is proper
for the purposes of litigatioas a formal mattemo such motion has been filed with the Court
Rather, the Court is evaluating the strength of these proceduralsefiat is, whether the
personal injury claims of the proposed class against the NCAA are cagdidéng certified
under Rule 23(b)(3) and &3(4)—so that the value of thos#aims can be “balanced against the

extent of settlement offerWWong 773 F.3d at &8

! The partieglo not challenge the application of Seventh Circuit law to this proceduimgever,

because this is a multiistrict action, there is a threshold questisnto whether the Court should apply
the law of this circuit or that of the transferor circudshis question.Although the Seventh Circuit has
not addressed this issue directly, it has addressed a sssilarin the context of cases transferred under
28 U.S.C. § 1404(a). There, the Seventh Circuit has statetthtbaransferee court is usually ‘free to
decice [federal issues] in the manner it viewscarrect without deferring to the interpretation of the
transferor circuit.”” McMasters v. United State860 F.3d 814, 819 (7th Cir. 2001) (quotinge Korean

Air LinesDisaster 829 F.2d 1171, 1174 (D.C. Cir. 198Gilgsburg, J)). This is because “the general
rule is that'[a] single federal law implies a national interpretation . . . [Tjbam is that each court of
appeals considers the question independently and reaches ritdlamision, without regardo the
geographic location of the events igiy rise to the litigation.””ld. (quoting Eckstein v. Balcor Film
Investors 8 F.3d 1121, 112&7 (7th Cir. 1993). Because the application of Rule 23 is a question of
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To aid the Court in this determination, it appointed Nichols’ counsgirésent the
arguments in support of class certification on behalf of thoseiyitEass memérs wio may
wish to pursuecertification of theirpersonal injuryclaims under Rule 23(b)(3) and 23(c)(4).
Because this has been Nichols’ position from dhisef this appointment hasnsured that the
Court wouldhave the benefibf the adversarial press inevaluating this issueFurthermore,
Nichols' counsel was provided Wi access to the extensidéscoveryin the Arrington case
which was performedefore any settlement had been reached between Lead Counsel and the
NCAA.®

Having reviewed all of the materials submitted by the Settling Plaintiffs, th&ANC
Nichols, and Arringtonand lased a the factual record before it, the Coftirids that the
likelihood that Plaintiffs would be able to obtagertification of th& persamal injury claims
against the NCAA in this actiopursuant taRule 23(b)(3) and 23(c)(4)ased upon the alleged
claims of negligence and fraudulent concealmenninimal, at best Accordingly, the Court
finds that the ability of putative class membersagsert thse procedural claims future
proceedingprovides them with minimalalue.

A. Rule 23(a) Prerequisites

Our analysis begins ithh the personal injuryclasses proposed in thidichols and
Arrington actions. Nichols’ complaint seeks Rule 23(b)(3) certification ofll“@jrrent and
former NCAA studentaithletes who sustained a concussion(s) or suffettussiorike

symptoms while playing an NCA#egulated sport and who incurrededical expenses as a

federal law intended to have nationwidepligation, the Court will apply Seventh Circuit law in its
analysis.

8 After providing Nichols’ counsel an opportunity to review freington discovery, the Court also
asked counsel whether he believed any additional discovery into cgasfcation issues would be
necessary; counsel responded thaihriangton discovery was sufficient for his arguments.
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result” Compl. § 41, Nichols v. NCAANo. 1:14cv-00962, ECF No. 1.This is similar to the
Rule 23(b)(3) class proposed in Arrington’s third amended complaint [iif ffersons who are
playing or have played an NCAganctioned sport at an NCAA member institufior8d Am.
Compl. § 271, Arrington v. NCAA, No. 13 C 9116, ECF No. 119.

To be certified undeRule 23(b)(3) or 23(c)(4), proposegersonal injury damagetass
first must meet each of the four requirements of Rule 23fa)nerosity, commonality,
typicality, and adequacy of peesentatin. The parties do notcontest the first three
requirements.

First, numerosity is satisfied because the proposed class is estitnatahsist of
approximately 4.4nillion members, whose joinder would be impracticable.

Second, there is deast one common question of fact underlying each of Plaintiffs’
claims. For example, common questions include whether the NCAA hadtdedfcout as the

guardian of the health and safety of collegiate athletes at N&fNAated schools, and whether

o Plaintiffs inWolf also seek Rule 23(b)(3) certification of “[a]ll current and feridCAA student-
athletes who played an NCAA sporCompl. § 164 Wolf v. NCAA, No. 1:14cv-1268 ECF No. 1,
while theDurocherPlaintiffs seek certification of as “[a]ll former NCAA football playeradaspouses of
players, who sustained a concussion(s) or suffered conctisgE@ymptoms while playing foothah a
NCAA football game, and who have developed or will develop mentahysical problems as a result of
the concussion(s) suffered and have incurred or will incur mediganses from such injurigsAm.
Compl. ¥ 128 Durocherv. NCAA, No. 1:14cv-00035, ECF No. 9.Plaintiffs in the remaining Related
Actions only seek a edical monitoring class under Rule 23())@mprisedof “[a]ll former NCAA
football players residing in the United States, who did not go on to plafgssional footbalin the
National Football League.Compl.  1QWalker v. NCAA, No. 1:1%v-09117, ECF No. 4; Compl. § 10
Hudson v. NCAA, No. 1:14v-00194 ECF No. 1 Am. Compl. T 66Caldwellv. NCAA, No. 1:14-cv-
00195, ECF No. 3; Am. Compl. T 6Blorgan v. NCAA, No.114<v-00196, ECF No. 3; Compl. {9
Washington v. NCAA, No. 1:34v-00197 ECF No. 1 Compl. 1 10 Doughtyv. NCAA, No. 1:14cv-
00199 ECF No. 1; Compl. ¥ ,9Walton v. NCAA, No. 1:14cv-0020Q ECF No. 1Nichols, in his
objections to theamended settlemenproposes a personal injury damages class of “[a]ll current and
former NCAA athletes who (i) suffered a documented concussion irieor2&¥02 while participating in a
NCAA athletic event, and (ii) thereafter received a documented al&gef one or moreoncussion
related injuries, including PCS, CTE, Alzheimer’'s disease, ALS, dtirBan’s disease.” Nichol2d
Objs. at 1, ECF No. 201. The differences in the class definitions are distiedoer to the extent they
are material to the Court’s decision.
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the NCAA’s concussion protocols (to the extent they were in place) isdtigénerally accepted
standards of car

As for the third elementypicality, the proposed class consists of student athletes who
played Contacand Non-Contact sports. Because theposed settlement mandates different
requirements for Contact and N@Qontacts sports, the Court believes that it is appropriate to
divide the proposed class into two separatectasses—one consisting of student athletebow
played Contact sports arttie other consisting of student athletes who played -Rontact
sports. See In re Gen. Motors Corp. Engine Interchange LiE§4 F.2d 1106, 1128.38 (7th
Cir. 1979) (the district court has a “broad range of discretion in determining whetheeate
subclasses pursuant to Fed. R. Civ. P. 23(c)(4)(BJhat said, class representatives have been
offeredfor both categories, and they hlve participated in the settlement process and approve
of the settlement’s termsAs such there is no dispute thtéhey are typical of the category of
athletes they represent.

Nichols and Arringtondo contest the fourth element of Rule 23(a), adequacy of
representation First, Nichols and Arrington contend that there is a conflict of interestdmst
class memhs who have not yet been diagnosed with a neurodegenerative condditimoaa
who have.SeeGen. Tel. Co. of Nw., Inc. v. EEQ@46 U.S. 318, 331 (1980)[T]he adequate
representation requirement is typically construed to foreclose the clams abtere there is a
conflict of interest between the named plaintiff and thembers of the putative clays
According to this argument, those class members who already have been atlagitbsa
concussionelated condition receiveno benefit from the settlement’s Medical Monitoring
Program, and the only class members who stand to benefit are those whorrandlycu

asymptomatic. Plaintiffs and the NCAA countertttiee Medical Monitoring Program benefits

16



every class member, regardless of whether he or she has already been diaghoaeead
injury.

It is undisputed thathere are multiple neurodegenerative conditions associated with
concussions and subconcwsshits, including Pos€oncussion Syndrome (“PCS”) and Chronic
Traumatic Encephalopathy (“CTE”), often clinically mistaken for Alzheimatisease or
frontotemporal dementia. Corrected Deal Report $¥22136-53, ECF No. 170 Each of these
conditions nvolves a progressive decline that may occur over years or even deSaeds. |1
20, 22. Furthermore, a class member who already has been diagnosed witlpeorod ty
neurodegenerative condition may experience further decline or even develdferantdi
neurodegenerative condition iater years Cantu Report { 390. Moreover, the Medical
Monitoring Program is required to incorporate the thewerning standard of care over the
course of the fiftyyear Medical Monitoring Period, and it is reasonatulebelieve that the
program will utilize eveimproving methods for detecting neurodegenerative diseases made
possible by advancements in scientific research and technology. Thus)assgemembers with
already diagnosed conditions wiikely benefit fom the Medical Monitoring Program by
enabling them to determine whether their condition is progressivelynohecland/or whether
they are experiencing symptoms related different, yetundiagnosed condition.

Additionally, Nichols argues that there is a conflict of interest betwheret class
members who reside in states that recognize medical monitoring claimsoaedritstates that
do not. Specifically, Nichols contends, but provides no authonityhi® proposition, that those
class members imedical monitoring states could sue felief above and beyonaut-of-pocket
expenses for medical monitoring. The Court has taken upon itsedfrtse the law in various

states that allow such clagvand has found that, contrary to Nichols’ positi@zoveryin those
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statesappears to bémited to medical monitoring expenses$ee e.g, In re Paoli RR. Yard
PCB Litig, 916 F.2d 89, 850 (3rd Cir. 1990) (Pennsylvania Jawriends for All Children, Inc.
v. Lockheed Aircraft Corp.746 F.2d 816 (D.CCir. 1984)(D.C. law); Carey v. KerfMcGee
Chem. Corp. 999 F. Supp. 1109, 1118 (N.D. Ill. 1998)ifbis law); Patton v. Gen. Signal
Corp., 984 F. Supp. 66673-74 (W.D.N.Y. 1997)(New York law) Day v. NLQ 851 F. Supp.
869, 879-80 (S.D. Ohio 1994)Ohio law); Cook v. Rockwell Init'Corp., 755 F. Supp. 1468
1476-77(D. Colo. 1991)(Colorado law, see alsoBower v. Westinghouse Elec. Cqrp22
S.E.2d 424, 42980 (W. Va. 1999)(West Virginia law);Petito v. A.H. Robins Co750 So. 2d
103, 105(Fla. Dist. Ct. App. 1999)Florida law). These are precisely the type of expenses that
the Medical Monitoring Program wesigned to cover Accordingly, the Court rejects Nichol’s
argument that a conflict of interest exists between those class membeesdeain stateghat
recognizemedical monitoring claims and those that do n@eeAm. SA 11 IV(A)(1)H?2),
IV(B).*°

For his part, Arrington argues that, as an individual who lleen diagnosed with life
changing injuries his interestsare not being adeqtedy represented because the Settlement
Agreement prevents him from pursuing compensatory reliéiis is incorrect. The Amended
Settlement Agreemergxpressly preserves individual personal injury claims for compewsator
relief. SeeAm. SA 1 II(NN). Irdeed, othing in the Settlement Agreemenbpibits Arrington,
or any other class memhe from suing the NCAA or NCAAaffiliated institutions on an

individual basis for damages stemming from his or her personal injuneasiing medical bills.

10 Nichols also argues that a conflict of interest exibistween those class members tates hat

prohibit the waiver of future malpractice claims and those class members in giatelack such a
prohibition SeeAm. SA § XXI(F). To address this concer@ass Counséhas agreed to revise this
provision.
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What is more, he Amended Settlement Agreement defines the teNredical
Monitoring” as “the Screening Questionnaire and Medical Evaluations,iltexdn Sections
IV(B)(4)—(5), to assess, detect and/or diagnose any conditions, symptormguras from
concusans or the accumulation of subconcussive hits. Medical Monitoring mlmemean
rendering medical care.’/Am. SA { II(S). Thus,to the extent that the Settlement Agreement
requires class membeis release claimseekingthe costs omedical monitoring oother legal
or equitable relief related tmedical monitoringthe releaseloes notprecludeclass members
from seekingecoveryof medical care already incurreas Arrington fears

Arrington alsocontends that he, and othejured athletes like himgre prejudiced by the
settlementagreement because it tolls the statute of limitations only up tdatesthat the Court
rules on the motion for final approval of the settlement, rather than teetikzéf Date of the
settlement, which may occur montlager. SeeAm. SA { XXI(S). But the tolling provision in
the Amended St#ement Agreement provides the same protections offeréeldayal and lllinois
law. SeeAm Pipe & Constr Co. v. Utah 414 U.S. 538, 554 (19743awyer v. Atlas Heating &
Sheet MetaWorks, Inc, 642 F.3d 560, 563 (7th Cir. 201B8teinberg vChi. Med Sch, 371
N.E.2d 634, 645 (lll. 1977). Arriign mayprefer a longer tolling period, but this preference in
and of itself is not sufficient to create a conflict of interest betweersdif and the Settling
Plaintiffs.

Finally, the objectors argue that the right to file personal injury lawsnitaclasswide
basis under Rule 23(b)(3) or 23(c)(4) has tremendous value to theankhdbat the Settling
Plaintiffs’ agreement to waive this right in exchange for minimal value (at leétst iobjectors’

eyes) demonstrates the inadequacy of the representation provided byath€dumnsel. This
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argumentof courseassumes that the procedural claians certifiable under Rule 23(b)(3) and
23(c)(4).

B. Certification of the Putative ClassUnder Rule 23(b)(3)

Certification of a class under Rule 23(b)(3) is propken “the questions of law or fact
common to class members predominate over any questions affectingndinligual members,
and [when] a class action is superior to other available methods ftyr &aid efficiently
adjudicating the controversy.Fed.R. Civ. P. 23(b)(3). Rule 23(b)(3) “tests whether proposed
classes are sufficiently cohesive to warradjudication by represntatiori and is “far more
demanding” than Rule 23(a)’s commonality requiremexihchem Prods521 U.Sat 623—24"

Predominance is not satisfied where liability determinations arnwidodl and fact
intensive.See Kartmarv. State Farm Mut. Autdns. Co, 634 F.3d883, 891(7th Cir. 2011)
Predominance also fails where “affirmative defenses will require a pbysperson evaluation
of conduct to determine whether [a defense] precludes individual reco@GayK v. Experian
Info., Inc, 233 F.R.D. 508, 512 (N.DIl. 2005),aff'd, Clark v. Experian Info. Solution256 F
App'x 818(7th Cir. 2007) Nichols and Arrington lean heavily on Judge Anita Brody’'s
certification of a Rule 23(b)(3) settlement classinnre National Football League Playérs
Concussion Injury Litigatior{the “NFL Litigation”), 307 F.R.D. 351, 37482 (E.D. Pa. 2015).
In that multidistrict litigation, a class of retired professional football playersl she NFL for
negligence and fraudulent concealment, seeking declaragtief, medical monitoring, and

damages.ld. at 362. The class members alleged that the N&dbreached its duty to protect

1 Although the requirement of manageability is not required for kst classAmchem521

U.S. at 62Q“Confronted with a request for settlemamntly class certification, district court need not
inquire whether the case, if tried, would present intractable mamaggmoblems for the proposal is that
there be no trial.”) (citations omittdhere the Court is evaluating whether tteams can be certified for
the purposesf litigation, not settlement.
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players from shosterm and longerm health risks associated with concussive and sub
concussive head injuries and fraudulently concealed those riskat 36 1-62.

In granting certification, Judge Brody found that the NFL’s allegediwcininjured the

class members in the same, unvarying way: each class member “returned geeplaturely
after head injuries and continuedexperience concussive and stdncussive hits.”ld. at 380.
In addition, Judge Brody held that the NFL’s alleged conduct raised “oonamd dispositive
scientific questions” and that each class member “would have to confrorartiee causation
issues inproving that repeated concussive blows give rise to-teng neurological damage.”
Id. Accordingly, Judge Brody concluded that “[r]esolution of these issoeddvso advance the
litigation that they may fairly be said to predominate because the saofeceet operative facts
and theory of proximate cause apply to each member of the cldsai’381(citations omitted)

There are stark contrasts, however, between the Witigation and this case. That case
involves approximatel20,000former NFL football players.ld. at 371. This case involves an
estimated 4.4 million athletes in fortlgree different men’s and women’s spo@geeAm. SA |
[lI(A); Corrected Deal Report § 28; NCAA Resp. Nichols’ July 15,28ubmission at 2ECF
No. 222 (“NCAA Resp. Nichols’ 2d Obs.”) The NFL Litigation involves roughly thirtiwo
NFL teams directly governed by the NFL’s concussion policleste NFL, at 352. This case
involves over a thousantiCAA member institutios, ranging from Division | chools to
Division Ill schools, each of which has the option to adopt or réfeetNCAA’s concussion
policies as well as the option to create its own concussion patiniesschoeby-school, team
by-team, or coaclhy-coach basis.SeePoppe Dep. at 16Gpellman Decl. | 24, Ex. 2, NCAA
Resp. Nichols’ 2d Objs., Ex. Astating NCAA guidelines account for the wide diversity of

schools and comparing Ohio State University to Oberlin College); HkdosBep. at 167
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Spellman Decl. § 40, Ex. 14, NCAA Resp. Nichols’ 2d Objs., EK[IX is the responsibility of
both the national office and the membership for policies to protect statiéete health and
well-being, but the local medical care rests with the individual institudio#th Am. Compl.
174 (citngNCAA Const. art. 2.2.3[t is the responsibility of each member institution to protect
the health of, and provide a safe environment for, each of its partigjstidentathletes.”))..

The examples provided by the Settling Plaintiffs starkly demnates howconcussion
education, evaluation, and treatment varied widely from one N@&#ikated school to another.
Some schools warned studathletes about the risks of head injuries, while others did Fat.
example, he University of Central Arkamas informed Derek Owens about the potential risks of
head injuriesfrom playing footballand required him to sign a document acknowleddgirey
warning SeeExemplar Proffer I 2, Pls.” Resp. Nichols’ 2d Objs., Ex. A, ECF No. 2118.
21941 T 2. In caotrast Angelica Palacios, who played soccer for Ouachita Baptist University,
and Kyle Solomon, who played hockey for University of Maine, were nevaregaabout the
longterm consequences of brairjunes from concussions sufferadhile playing their sprt.

Id. 111142, 69.

Some schools administered baseline testing for cormmsgssvhile others did not.Id.
119, 44, 49, 69, 8% For example, Ouachita Baptist University required Palacios to undergo
baseline testing prior to playingld. 1 44. At the University of MaineSolomon underwent
baseline tsting duringthe course ohis freshman hoay season, but not at the beginnirig.

169. University of Central Arkansas did not provide Owens aithibaseline testing before his

freshman or sogimore football seasonbut did so prior tdiis junior year seasond. 1 4, 19.

12 Baseline testing assesses an athlete’s overall cognitive abilities edmalsétline score is used as a

comparator when tracking the deterioration and recovery of theteithcognitive processes following a
concussion.Cantu Report 1 448.
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And Adrian Arrington played football for four years at Eastern lllinois vdrmsity andnever
received anyaseline testingld. 1 89, 91, 93.

The evaluation and treatmiethat studenathletes received after a concussion event also
varied fromschool to school andometimes even within the sarsehool. At Easternlllinois
University, Owens told his coach he felt dizzy after being hit from behind by another plage
summer football practice, but no trainer or physiciaaés available at schodihat day and he
went hone without an evaluation.ld. 5. Three months later, when Owens was knocked
unconscious dootball practice, atudent athletic trainewas present.The trainer immediately
diagnosed Owens with concussion, sent him home, and provided a list of instructiorsnfor
and his roommates to followid. I 7. At the Universiy of Maine, after Solomon was knocked
unconscious during the second period of ekiky game, the hockey teasntrainer and doctor
examined him in the locker roomld. § 70. But once the team doctqgassed awaythe
University of Maine did nohave a physiciaio evaluate hockey players for the 2609 season
Id. T 73. At OuachitaBaptist University, wherPalacios was “headed” in the eye by another
soccer player during practiceti@ainer provided ice for her eye, slie was not evaluatddr a
concussion.ld. T 47.

Each schoolalso had different rules as to when an athleteldaetun to play after
suffering a concussion. When Owens tried to return to football piiee three days aftea
concussion, the athletic trainer did not permit Owens to particiet@use Owens said he felt
“cloudy.” Id. T 10. Solomonwas cleared tplay two weeks after suffering concussiongven
though he was stilfomiting. 1d. § 80.

Because all of Plaintiffs’ claims arise out of their experiences while in cotleg@ature

and extat of the concussion protocols employed at individual slshplay a critical role in the

23



adjudication of Plaintiffs’ claims against the NCAA. For example, evermasguy for the sake
of argument, that the NCAA had a legally cognizable obligation to safdgthe health of
studenathletes at NCAAaffiliated sclools and failed to take any action to alleviate the risks of
head traumadgspite knowing it should do saa student who attended a school with its own
satisfactory concussion management pissty not have alaim against the NCAA or would
have to prove that he or she was injured despite the school’s effortstieeNNGAA’s inaction.
Or, assume that the NCAA adopted some safeguards, but a particolarigdored them. Or,
assume that the NCAA adopted concussion safegulad passechuster, but a ptcular school
refused to adopt them, or adopted some of them. Or, assume that the NQAe¢daisfactory
standards, the schodli@pted them, but theoaching staff or medical stadt the schootlid not
follow them. Or, assume that the NCAA did ndbpt any standards, and the school likewise
had no standards, but the coaching staff in a particular sport decid®glement concussion
standards during the tenure of a particular head coach or attiletator And, this is all
assuming that the NCAAad a duty to learn what each school was doing for each sport during
the relevant time period.Consider toothat each sporat each schodhad different coaches
during different periods of time, who may or may not have instituted tveir concussion
maragement protocols, and that the-podlege, college, and pesbllege concussion history of
the individual class members may différand one begins to appreciate the myriad individual
issues of causation and injury that would overshadow any common ones.

Due to the unique circumstances of this case involving differenbsgHdifferent sports,
different coachesand different concussion management practiteis Court cannot conclude, as

Judge Brody did inThe NFL Litigation, that the NCAAs alleged conduct injured the class

13 For example, por to participating incollegiate sportsOwens and Arrington had sustained one

concussion, Palacios had sustained two concussaod$Solomon had sustained three concussidds.
117 1, 3840, 85.
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members in the same, unvarying way. Rather, the facts produced in dispogsent a
multitude of potential grmutations regarding whether the NCAA breached a duty to protect its
athletes and caused any particular plaintiff injurpind the need to make individudict-
intensive determinationas to liability with respect to each class memixdipses any common
issues as to whether the NCAA had a duty to protect players from coneredaied risks,
breached that dutgnd fraudulently concealed those riskSuch individual issueasso preclude
a finding that class treatment would liee sugrior method of adidicating suchclaims as
compared to individual actions

In addition, becausthe putative class members reside all fifty states,any effort to
certify a personal injury classnder Rule 23(b)(3) would confront other serious hurdlesre
Bridgestoné-irestone, Inc.Tires Prods Liability Litig., 288 F.3d 1012 (7th Cir. 2002),
illustrates one such hurdleThere the district courgranted nationwide certificatiounder Rule
23(b)(3)to certain classesonsistingof buyers and lessees of SUVs with tires known to have had
an abnormally high failure rate. The plaintiffs suledtire manufacturer for unjust enrichment,
breach of various warranties and violatios of consumer protection statutes.In re
Bridgestoné-irestone Inc. Tires Prods. Liabilityitig., 205 F.R.D. 503, 526830 (S.D. Ind.
2001). The Seventh Circuit reversdwblding, in part, that a nationwide class would not be
manageable as required by Rule 23(b)(3), because under Indiana’safHawwerule, the claims
of each class member would be governed by the laws of that person’s plaesidehce.
Bridgestone/Firestone288 F.3d atl018 (“Because these claims must be adjudicated under the
law of so many jurisdictions, a single nationwide class is not managgab

BecauseNichols and Arrington were filed in lllinois, the Court must apply Illinois

choice-of-law rules. See In re Sulfuric Acid Antitrusitig., 743 F. Supp.2d 827, 8523 (N.D.
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ll. 2010) (“When cases are based on diversity of citizenship, the transferediccant MDL
proceedinglmust apply the state laws that the transferor forums would have, ecrtodthat
forums choiceof-law rules’) (citing In re Air Crash Disaster Near Chilll., on May 251979

644 F.2d 594, 610 (7th Cir. 1981))[U]nderlllinois conflicts principles the law of the place of
injury presumptively governs in a tort suit3peakers of Sport, Inc. v. Proserv, |ric/8 F.3d
862, 864 (7th Cir. 1999)Because the studeathletes allegedly were injured at their schools (or
at another NCAA school if they were at an “away” game or meet), the Cowldwave to
consider the law ofirtually every state and territory in order to evaluate Plaintiffs’ claims in

these actionsSeeNCAA Member Schoolshttp://www.ncaa.com/schoolflast visited Jan. 14,

2016)

This is significant becauses dahe NCAA correctly notes, the lagoverningPlaintiffs’
fraud and negligence claims, as welltias affirmative deénses otomparative negligencand
assimption of risk may vary materiallypy state implicatingthe concerns raised Bridgestone
SeeSample Pattern Jury Instructioasl-7, NCAA Resp. Nichols’ 2d Objs., Ex. Accordingly,
the Court concludes that it would be extremely diffic@ilhot impossible, for Plaintiffs to satisfy
Rule 23(b)(3)’s requirements of superiority and predominancéh@r personal injurglaims.
Seeln re RhonePoulenc Rorer, In¢.51 F.3d 1293, 130(rth Cir. 1995)(denying certification
as tonegligenceclaim); In re Palm Beach Fin. Partners, L,/A17 B.R. 310, 336 n.24 (S.D. Fla.

2013) @denying cerfication as tafraudulent concealmertaim); In re Ford Motor Co.lgnition

14 Indiana, where th®urochercase was filed, follows a similar ruléSee Bridgestorigirestone

288 F.3d at 1016 (noting that Indiana itea loci delictistate). So too do a number of the other states
where the Related Actions were filedseeKennedy v Dixon, 439 S.W.2d 173, 1885 (Mo. 1969)
(discussing law in Missouri, whek&ashingtorand Powell cases were filed}dataway v. McKinley830
S.W.2d 53, 59 (Tenn. 1992) (discussing law in Tennessee, Whalieer case was filed)Duncan v.
Cessna AircrafCo., 665 S.W.2d 414, 419 (Tex. 1984) (discussing law in Texas, WHitder case was
filed); State Farm Mut. Auto. Ins. Co. v. Olsd®6 So.2d 1109, 11201 (Fla. 1981) (discussing law in
Florida, whereHudsoncase was filed).
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Switch Prod. Liability Litig., No. 1112, 2001 WL 1862®, at *3 (D.N.J. Feb.,82001) ¢(lenying
certification due to different standardsonimparative and contributory negligenég)
Furthermore a Rule 23(b)(3) class of personal injury claimants waddfront other
manageability problems. For examplechuse of thendispensable role that the collegdaypd
in this disputethe NCAA would likely request (and the Court would likely grant) tledjer of
the approximately six hundred and fiftyon-governmentatolleges and universities, as well as
the conferences to which they belong, as necessary parti8eeNCAA Resp. Nchols’ 2d
Objs. atl7 (listing noANCAA defendants in individual concussion lawsuits filed by student
athletes). The NCAA likely also would file third-party complaints against other potentially
liable parties, inading various equipment manufacturers ahe trainers andohysiciansthat
treated somef the class membersSeelssues and Defenses Likelp Rrise in Individual Cases
at 3, NCAA Exs. Resp. Nichols2d Objs.,Ex. F (noting potentially liable third parties)As a
result, thousands of additional parties would arrivethég Court’s doorstep. Even when
discounting for economies of scale, the sheernitage of discovery necessaxyascertain the

efforts made(or notmade)by these partieto warn of prevent, evaluate, or treat concussions

15 In contrastyariationsin state lawsre not obstacles to certificationthe settlement contexBee

Amchem 521 U.S. at 620 (“Confronted with a request for settleroahyt class certification, a district
court need not inquire whether the case, if tried, wouldgnteintractable management problems.”);

In re Mex. Money Transfer Litig267 F.3d 743, 747 { Cir. 200) (“Given the settlement, no one need
draw fine lines among stataw theories of relief.”);in re AT&T Mobility Wireless Data ServSales Tax
Litig., 789 F. Supp.2d 935, 974 (N.D. Ill. 2011) (differences in state law ddefeat predominance for
the purposes of certifying a settlement classk alsdSullivan v. DB Invs., Inc667 F.3d 273, 2989
(3d Cir. 2011) (certifying a siément class despite the fact that variances in state law wkeild thave
defeated predominance if the class was being certified for tinate Warfarin Sodium Antitrust Litig.
391 F.3d 516, 529 (3d Cir. 2004) (noting that difference between dangl@atlass for settlement versus
litigation is “key” and “variations [in state laws] are irrelevant toifiedtion of a settlement class”).

16 Yet another complicating factor is thappaoximately thirtyfive percent of the member
institutions are tate schools that are entitled to Eleventh Amendment immunity, and itretietions
would not be amenable to suit in federal coteason v. Bd. of Educ792 F.2d 76, 79 (7th Cir. 1986);
NCAA Resp. Nichols’ 2d Objs. di8.
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and concussiorelatedrisks andsymptoms wouldbe unmanageahle And, ro matter how
imaginative amapproachNichols would have the Court takand it is telling that Nicholsaks
not detail any particulasolutions himself)trying anationwideclass actiorseeking damages for
personal injurieggainst the NCAA would require a multitude of minals to adjudicateeven
basicliability issuessuch adreachof duty andcausation-’

For all of theseeasons, the Court finds it highiylikely that Plaintiffs would be able to
certify anationwidepersonal injuryclassunder Rule 23(b)(3and concludethat this procedural
right has little, if any, valué&® As such,Nichols and Arrington have not established that the
SettlementPlaintiff's waiver of theright to pursue a class @on for personal injury claims
against the NCAA, in and of itselfemonstrates that Lead Counsel's representation of the
putative class i;iadequate

That said, this determination has significamifations. First, thefactual record
presented by the parties sufficient for the Court to conclude that certificationder Rule
23(b)(3)of Plaintiffs’ personal injury class-as they e defined in the various Related Actipns
as well as in Nichols’ objectionsis highly unlikely against the NCAAFor the reasons stated
above,based upon this recorthe Court also can confidently conclude that a putative class
consisting ofstudentathetes frommore than one NCAAffiliated school is unlikely to satisfy
the requirements of Rule 23(b)(3)The factual recordefore the Courthowever,does not
provide sufficient facts from which the Court can conclude thafassthat is much more

narowly definedin terms of size, fye of sport, and/or time periotbuld never be certified

1 The more limited clasdefinition proposed by Nichols in his objections suffers froeséhsame

deficiencies.

18 Formany of thesame reasons, the Settling Plaintiffs’ requesheir motion for preliminary

approvalto certify the sttlement class under Rule 23()(s denied.
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agairst a particularschool. Nor can the Court conclude from the present record thadrya
narrowly defined, singlschool personal injury class could never be certified against the NCAA.

This is not to say that such effort® certify personal injury claims against even
individual schoolsand the NCAAwould not face significant, peaps insurmountable, hurdles
The examples discussed aboaptly illustrate some of the potential difficulties. @& the
individual schools are not parties to this action, andAtnmgton discoverydid not address the
particular concussicerelated practices and policies at eackl avery NCAAaffiliated schoal
Perhapshere is gutative personal injury class that a potential plaintiff could altdgeited to
a particular school, a particular sport, amdarrow time periodduring which substantially
similar concussiorrelated practices and policiesvere consistently applied—that might be
appopriate forcertificationunder Rule 23(b)(3) But he Court simply is unable to evaluate the
strength(or value)of such a procedural claion thelimited recordbefore it*°

C. Certification Under Rule 23(c)(4)

Nichols alscargues thiaa naionwide personal injurglass could b certified under Rule
23(c)(4). That rulgrovides that “[wlhen appropriate, an action may be brought or maintained
as a class action with respect to particular issuémtierin re RhonePoulenc Rorer In¢.51
F.3d at 129#1304,however, certificatiorof a nationwidepersonal injury damages class under
Rule 23(c)(4) wouldikely beuntenable.

In that case, the plaintiffs consisted of a class of hemophiliacs whodlegmtracted
the HIV-virus through blood transfusions. Plaintiffs sued the manufacturene dfidod solids
used in the transfusions, claiming that the manufacturers acted ndgligeriailing to ensure

that the blood solids were free of the HWus and to implement effective donor sameng.

19 This limitation impacts the reasonablenesstlodé release contained in the Amendeetti@ment

Agreements will be discussed belovbee infraat44—-45.
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RhonePouleng 51 F.3d at 129088. When the plaintiffs sought class certification, the district
court found that the class did not satisfy Rule 23(h)but certified it under Rule 23(c)(4),
explaining that “he did not envisage the entry of a final judgment but rétbeendition by a
jury of a special verdict that would answer a number of questions beanhgppelecisively, on
whether the defendds are negligent under either of the theories sketched abluvet 1297.

While it lauded the district court's “commendable desire to experiment waiith
innovative procedure for streamlining the adjudication of this ‘masg’ ttine SeventtCircuit
reversed, stating that “we believe that [the] plan so far exceeds the gblenisounds of
discretion in the management of federal litigation as to compel ustéovene and order
decertification.” Id. The Seventh Circufirst reasoned that the kdor defendants in certifying
a Rule 23(c)(4) class was simply too high given the number of hemopmbkdionwide and the
fact that defendants would have “to stake their companies on the outc@nséngfejury trial.”
Id. at 1299. In addition, theoart explained that certifying a nationwide issues class violated the
Erie doctrine because thousands of class members amdotlr defendants would havkeir
rights determined “under a law that is merely an amalgam, an averagirte nbnidentical
nedigence laws of 51 jurisdictions.fd. at 1300 (citingerie R.R. v. Tompking04 U.S. 64, 78
80 (1938)).

Lastly, the court found it inappropriate to certify a class under R2(e)(4) where the
plan wa to obtain a special verdict as to a defendahity and breach in federal couanly to
litigate causation and damages in different courts scattered througb@atuthtryat a later date
Id. at 1303. The court explained that certifying the duty and breach issuelads treatment
violated the fight to have juriable issues determined by the first jury impaneled tdahesa . . .

and not reexamined by another finder of factd. Because issues related to causation and
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damages overlgged with issues relating to duty and breadhe court concluded thany
subsequent jury would inevitably be required to reexamine any speciattveintkined in the
district court. Id.

The concerns expressed by Judge Posner inRimenePoulenc case are equally
applicable here. Nichols identifes three“core issues” upon whicle arguesRule 23(c)(4)
certification can be based: whether the NCAA owed class members a duty of earatutte of
that duty; and whether the NCAA breached that diityis argument is unpersuasive.

First, like the déendantsin RhonePouleng the NCAA would be forced to ristacing
tremendous liability in a single proceeding “when it is entirely fdasto allow a final,
authoritative determination of [its] liability . . . from a decentralizeccess of multiple tls,
involving different juries, and different standards of liability iffedent jurisdictions”and with
the participation ofindividual schools aslikely co-defendantsthat can provide additional
particularized factsId. at 1299. Furthermore, likkhonePouleng this is not a situation where
“individual suits are infeasible because the claim of each class memiigy relative tothe
expense of litigation.”Id. In fact, numerous personal injury suits already have been filed by
individual studenathletes, some seekingore than amillion dollars in damages.SeePIs’
Resp Nichols’ 1st Objs. at5, n.18 ECF No. 187(noting that there are currently twerdpe
individual personal injury claims pending against the NCAA)iscovery Status in Indidual
NCAA ConcussiorRelated Cases at-3, NCAA Resp. Nichols 2d Objs, Ex. D (listingthe
status okeveralndividual lawsuit3.

Additionally, Nichols’ “core issues” classould includeclassmembers irall fifty states

and certification would require the Court to evaluaéchols’ “core issues’under ‘a kind of
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Esperanto” multstate standaréh contraventionof Erie. Rhone-Poulencs1 F.3d at 180.%°
Again, such an exercise seems unneceszadyimprudentwhen injured studerdthletescan
seek denages in their respective forum based upon the particular forum'sastibs law See
McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, Ii6Z2 F.3d 482, 49{7th Cir. 2012)
(“The kicker is whether the accuracy of the resolution wouldutléely to be enhanced by
repeated proceedings.”) (internal quotations omitted).

Lastly, limiting cettification, as Nichols suggests the issues of duty and breach would
violate theSeventh Amendment, which guarantees the putative class members and the NCAA
the “right to have juriable issues determined by the first jury impanelbddring them . . . and
not reexamined by another finder of facRhonePoulen¢ 51 F.3d at 1303.

Undeterred Nichols argues that, because he is only seeking Rule 23(c)(4) etidifi@s
to the issues of duty and breach and not liabpity se he has properly “carved at the joint.”
Nichols’ Combined Reply at 29.Such a narrow approach may be pesibie in some
circumstancesbutthe crucialrole thatthe individual schools play this case not only makes it
untenable, but impracticak-or example, assume, again for the sake of argument, that the NCAA
hada duty to safeguard studesthletes frontoncussions risks, but did not impose requirements
on a particular school because it kn@v was told) that the school had its owebncussion
management protocols that met the prevailing standard of care. Thothétycd of course,
but not implaudile, andunder this scenarithe first empaneled jury would not be in a position to

adjudicatethe issues surrounding NCAAlsreach without also evaluating tlaetions of the

2 Nichols contends in a footnote that “any concerns surrounding state leaakean duty of care

and foreseeability can be addressed, as needed, by the use ofsasbalatrial.” NicholsCombined
Reply at 23 n.23ECF No. 233 ButNichols does not specify what those subclasses might be or how they
would be delineated. And @aeng fifty subclasses would effectively nullify whatever efficienciesild

be gained by certification.
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particular school and its interaction with the NGAfhe same issuethat a subsegent juy
would have to cesider when deciding issuesazfusation and comparative negligefte.

For all of these reasonghe Court concludes thadichols’ “core issues” class likely
would not satisfy the requirements of Rule 23(cHAd has little, ifany, value to the putative
class members Having determined, therthat Plaintiffs’ personal injury damages class and
“core issues” class likely would not satisfy Rule 23(b)(3) and Rule Z3(the Court now turns

to the Settling Plaintiffstequest tacertify the proposed settlement class under Rule 23(b)(2) and

the reasonabieessof theAmended Settlementgkeement

. The Proposed Settlement Class Satisfies Rule 23(b)(2)

The SettlingPlaintiffs, along with the NCAA, move to certify treettlement class under
Rule 23(b)(2) with noticgéo the class and the ability of class memlerspt out of the class as
provided under Rule 23(c)(2)(B)Under Rule 23(b)(2), a court may certify a class where “the
party opposing the class has acted or refused to act on grounds thajeappblly to the class,
so that final injunctive relief or corresponding declaratory relief is gate respecting the
class as a whole.” Fed. R. Civ. P. 23(b)(2Colloquially, 23(b)(2) is the appropriate euto
enlist when the plaintiffsprimary goal is not monetary relief, but rather to require the deféndan
to do or not do something that would benefit the whole ¢laShi. Teachers Union, Local No. 1

v. Bd. of Educ. of City of Chir97 F.3d 426, 4417th Cir. 2015).

2 The Seventh Circuit cases upon which Nichols relies are dissimgole. At issue in

McReynolds672 F.3d 482, was the existence of a corpaséde policy permitting brokers to form their
own teams and prescribing criteria for account distributions #saited in disparate impact to minority
brokers and its legality, leaving only faafinjury and amount of damages for subsequent adjudication.
The class members Mejdrech v. MeCoil Sys Corp., 319 F.3d 910 (7th Cir. 2003), were all from the
same state and proceeding under the same federal and state |d&®edla Borp. v. Saltzmar606 F.3d
391 (#h Cir. 2010), the district court certifieal class under Rule 23(b)(3), not Rule 23(c)(Btler v.
Sears, Roebuck & Co727 F.3d 796 (7th Cir. 2013), involved straightforward claims that deféadan
washing machines were defectively designed and did not necessitateirdefsgitre inquiry intothe
involvement of other intermediary parties. The Fifth Circuit dds#en v. Treasure Chest Casint86
F.3d 620 (5th Cir. 1999), also is distinguishable because the claims only th¥eteral law with no
individual choiceof-law issues.
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Plaintiffs allegethatthe NCAA had a duty to protethe health and safety student
athletes that played NCA#Banctioned sports anéinew the health risks associated with
concussive and subconcussive injuri@espite thisaccording tdPlaintiffs, the NCAA failed to
promulgate and implement the rules and regulations necessafetuard studémthletes from
sustaining such injuries and to diagnose tipeoperly. 4th Am. Compl. 7-25.

As remedy Plaintiffs seek injunctive reliefequiring the NCAA to adopt corrective
measures, including “systewide stepwise ‘return to play’ guidelines,” protective treatment and
eligibility requirements for injured studeathletes, and management and oversight by
appropriate medical personnelld., Request for Relief  C. Plaintiffs also request “the
establishment of a medical monitoring progrémat enables each class member to monitor
whether he or she has any letegm effects or neurodegenerative conditions related to
concussions or subconaise hits” 1d., Request for Relief | D.

Here,the NCAA is alleged to have failed to act on grounds that apply generally to the
class Furthermore, Plaintiffs seeéijunctiverelief thatwould apply to the class as a whole, and
the Medical MonitoringProgramcreated by the settlemenénefits theentire class. As sugkf
this were the extent of the settlement, the inquiry would end herghar@ourtwould readily
find that the proposed settlement class meets the requiremieRsle 23(b)(2). But the
proposed settlement goes further.

Although the Settling Plaintiffs seekertification under Rule 23(b)(2), thémended
SettlementAgreement also releas#®e right ofclass memberto pursie their personal injury
claims on aclasswide basis(presumably under Rule 23(b)(FRule 23(c)(4)or a similar state
procedural rule) The qusetion is whether such a release would preclude certification under Rule

23(b)(2). Put another way, can a settlement class that is certified under Rule223¢hg(se its
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rights to seelcertification of their individual damages claims under Rule 23(8{3%iven the
particular circumstances of this case, the ability of the class members tcsidestlantial
damages on an individual basis, and the additional protegirovided by the issuance of class
notice and the ability of class membévsoptout of the settlementhe Court concludes that it
can

The Supreme Court discussed the boundaries separating Rule 23({@¥sHscand Rule
23(b)(3) classes most recgnth WalMart Stores, Inc., v. Duke$§Our opinionin Ticor Title
Ins. Co. v. Brown511 U.S. 117121, 114 S.Ct. 1359, 128 L.Ed.2d 33 (199d¢r curiam)
expressed serious doubt about whettlaims for monetary relief may be certified undieat
provision. We now hold that they may not,least where (as here) the monetary relief is not
incidentalto the njunctive or declaratory reliéf 131 S. Ct. 2541, 2557 (2011And, whatever
this Court’s views may be as tthe fairness and reasonablene$she proposg settlement
agreementthe Court must adhere mindfully Rule 23’sprocedurafrequirements.See Amchem
521 U.Sat 622.

The appropriateness of certifying a class under Rule 23(b)(2)evtherclasslso has
asserted claims for individual damages has received various treatmdreg Bgventh Circuit
over the years For example, idefferson v. Ingersoll International, Ind.95 F.3d 894 (7th Cir.
1999), the court reversed the district court’s certification oftle VII class actionrunder Rule
23(b)(2), because the class also was seeking substantial damages. “If B 28€r may be

used when the plaintiff class demands compensatory or punitive dantzaestep would be

2 Remenber that, Hhough the Fourth Amended Complaint filed in theington caseas part of

the settlement process does not include a class claim for personal injuryedatmay of theRelated
Actions do. SeeCompl. T 57, Nichols v. NCAA, No. 1:1ev-00962, EEF No. 1; Complf¥ 1, 115,
Whittier v. NCAA, No. 1:14¢v-09322, ECF No. 1And the proposed settlement class, if approved
clearly would encompass tiéaintiffsin those actions
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permissible only when monetary relief is incidental to the eqetedrhedy—so tangential . . .
thatthedue process clause does not require notitak.at 898.

The following year, inCrawford v. Equifax Payment Services, Ji201 F.3d 877 (7th
Cir. 2000),the Seventh Circuit again reversadRule 23(b)(2)certification in a case involving
damages claims. Therte district court approvednder Rule 23(b)(2& classwide settlement
of claims brought under the Fair Debt Collection Practices Act (“FDCPW’)at 886-81. The
settlemenprohibited defendant from continuing the challenged activity, awardedgio the
named plaintiff and fees to his attorneys, aeglired the class members to waive their right to
pursue damages orckasswide basis Id. at 880. In reversingthe Seenth Circuitwas troubled
that the class members, other than named plaintiff, received nothinghange for theiclass
wide rights to pursue their damages claing.?® This was problematic becays®t only did the
class membarreceivenothing inreturn, but “class membexrordinarily are entitled to personal
notice and an opportunity to opt out of representative actions foeyndamages.”ld. at 881.
The court also held that, because the FDCPA only allowed damages for plamteéfg the
settement could not proceed under Rule 23(b)(1) orn@ither of which permitslass members
to opt out. Id. at 882.

That same year, the Seventh Circal$o visited the issueni Lemon v. International
Unions of Operating Engineers, Local No. 139, ABIO, 216 F.3d 577 (7th Cir. 2000 here,
the districtcourt, without the benefit adefferson also certified a Title VII class under Ru
23(b)(2) even though the class was seeking damages along with injunctive TdlefSeventh

Circuit again reverss but offered three different options for the district court to idems First,

z The court had no choice but &orive as this conclusiobecause theecord was insuitient to

evaluate the meritsf the plaintiffs’ claims. See idat 880 (“Whether it caused them injury depends on
the merits, a subjean which we express no view. Perhapswford settled for a pittance because
plaintiffs’ claim is weak . . .").
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the district court could certify the class under Rule 23(b)(8).at 581. Second, the district
court could certify a Rule 23(b)(2) class for the equitable claims and &R(b)(3) for the
damages claims, thus “avoid[ing] the due process problems of cegtiflye entire case under
Rule 23(b)(2) by introducinthe Rule 23(b)(3) protections of personal notice and opportunity to
opt out forthedamages claims.’ld. at 582. “The third option discussed Jeffersoris that the
district court might certify the class und®ule 23(b)(2¥or both monetary and equitable
remedies but exercise its plenary authority uitldes 23(d)(2and23(d)(5)to provide all class
members with pemnal notice and opportunity to opt out, as though the class was certified
underRule 23(b)(3) Id. at 582.

The Seventh Circuit recently has endorsed the viability of the thirdnpmven aftethe
Supreme Court’s decision iWd-Mart. In Johnson v. Meriter Health Services Employee
Retirement Plan702 F.3d 364 {h Cir. 2012), the district court certified a class under Rule
23(b)(2) seeking injunctive relief and damages under ERISA. “The abessstfed] of more
than 4000 pdicipants in the [defendant] pension plan who allegedly were nottededith all
the benefits to which the plan entitled themd. at 365. The Seventh Circuit affirmed, but
because it was concerned that individual hearings may be required to detér@nmerits of
each class member’s individual damages cl@resented two permissible alternativesither
the class members should be notified of the class action and allowetl @¢at (and notice and
opt out, we just said, are permitted in a (b)(2sslaction even though not required), or the class
should be bifurcated, . . which is to say divided into a trial on liability followed by a trial on
damages if liability is found.”ld. at 371. The court continued thé&f the issues underlying the

declaratory and damages claims overlapped,” “the preferable alternative mighisbektwith
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the (b)(2) certification buto require that the class members receive notice and have an
opportunity to opt out of the classld.

Here, the SettlindPlaintiffs seek certification of the medical monitoringclaims under
Rule 23(b)(2) andlso request that the Court exercise its discratimer Rule 23(d) to provide
notice to the class and provide class members with an opportunity to optTowt Cout
concludes that proceeding along these lines is consistenttivétS8eventh Circuit precedent
discussed above. First, notice ath@ opportunity to opt out will safeguard the due process
rights of the class members with respect to their petsopay claims?* Furthermore the
settlement agreement does eatirely foreclose those claims, but expressly preserves the right
of class members to pursue their damages claims against the schoadte d#GAA on an
individual basis as many already have dondy permitting class members to litigate their
individual damages claims in future proceedings and providing noticehandbility of class
members tmpt outof the settlementthis case is distinguishable fro@rawford and does not
raise the necessity afdividual determinations underlying the Supreme Court’s concem&alk
Mart.®

It should also be noted th#ite law encourages the settlement of class actidas.
Phemister v. Harcourt Brace Jovanovich, [nNo. 7#C-39, 1984 WL 21981at*1 (N.D. Ill.
Sept. 14, 1984) (citin@awson v. Pasticko00 F.2d 70, 75 (7th Cir. 1979And an individual’s

procedural right to pursuge claim under Rule 23 can be contractually waivBdeAm. Express

2 That the scope of the Rule 23(b)(2) clasthis casds identical to the scope of the putative Rule

23(b)(3) personal injuryclass ensures that reasonable notice will be provided to all puteligs
memberavhoseRule 23(b)(3Yightsmightbe affectedy the settlement

= Furthermore, iyen the significant nature of the individual personal injalginms, there is little
danger that the class members’ waiver of this procedural iogiotd extinguish their substantive rights
as a practical matter.In re Trans Union Corp. Privacy Litig741 F.3d 811, 814 n.1 (7th Cir. 2014).
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Co. v. Italian Colors Rest133 S. Ct. 2304, 2310 (2013gjecting the proposition “that federal
law secures a nonwaivable opportunity to vindicate federal policies isfysaj the procedural
strictures ofRule 23”) (citationand emphasiemitted). Thus, it would be strange require the
Settling Plaintiffs & obtain certification under Rule 23(b)(3) before it can waive that figh
exchange for other benefitwhen negotiating a settlemenparticularly where the record
demonstrates that the likelihood of succeeding on suctotion is extremely lowand class
members are provided notice and the ability to opfdut

There is precedenn the Seventh Circuitor this approach.In Williams v. Burlington
Northern, Inc, 832 F.2d 100101 (7th Cir. 1987), the district court granted certification of a
Title VIl class under Rule 23(b)(2nd required notice and the ability of class members to opt
out. The Seventh Circuit affirmed, noting that “the safeguards emplgoyélaebdistrict court
were the functional equivalent of those offered by Rule 23(B)(8 at 103. “From a practical
standpoint, the opportunities to object in this case were tantanaoting protections envision by
Fed. R. Civ. P. 23(c)(2). Thistrict court employed measusrhat provided adequate protection
from any potential antmnistic interest between class membetid.’at 104.

The Seventh Circuit also has affirmed this approach-\WagiMart. Seeln re Trans
Union Corp. PrivacyLitig., 741 F.3d 811 {h Cir. 2QL4). There, the district coucertified a
settlement classnder Rule 231)(1)(A) in a case alleging violatisrof the Fair Credit Reporting
Act. Id. at 814; Order Granting Prelim. Approval, In re Trans Union Corp. Brikdig., 1.00

cv-04729 (N.D. Ill. 2008), ECF No. 468Under the settlement, the class received free credit

2 Alternatively, a district court could require the a settling classiffaio formally file a Rule

23(b)(3) certification motion and rule on frior to approving a settlement. But this would likely
discourage the parties from pursuing settlement early treicase when both sides are at risk of losing
such a motion. For example, a class plaintiff may secretly believeutttatasmotion woulde a weak
one and would prefer to waive that right in exchange for what he or shderssimore valuable benefit.
Likewise, a defendant also may believe that the motion would hawe ehlance of success, but would
prefer to offer other consideratiamd not take the risk of certification.
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monitoring and the option of a small cash amount or additional serviceee Trans Union
Corp, 741 F.3d at 814In exchange, the recipients waived their right to proceedatasawide
basis, but retained their individual claims, whioould be paid from a fund established by the
defendant.ld. As here, the settlement required that the class members be provigedamot
the opportunity to bject Although the propriety of certification under Rule 23{h{/Q) was not
contested directly on appeal, the Seventh Circuit did not find thectisburt's approach
particularlytroublesomend affirmed.

For these reasons, the Court grants the Settling Plaintiffs’ reguesnditionally certify
the settlementlass under Rule 23(b)(2). The Court also requires the parties to provide class
members noticef the AmendedSettlementAgreementand the opportunity to omut pursuant
to Rule 23(e)(1). Furthermore, exernggiits discretion undeRule 23(d), the Cout finds that
“reasonable notice” in this case means “the best notice that is practicable under the
circumstances, including individual notice to all members who can bifidd through
reasonable effort” as provided in Rule 23(c)(2)(B) and requireshtéaettlement class members
be afforded an opportunity to opt out of the settlement as provided inZ3(¥2)(B) and
23(c)(3). This procedure will give class members the opportunity to excluetasbives from
the settlement and ttsettlementlass.

Becawse adequate notice to the class is essentialhisr dettlement, the Court has
scrutinizedthe Settling Plaintiffs’ notice programnd hasraised a number of concerns ita

prior ordes and duringprevioushearings. In responséhe Settling Raintiffs and the NCAA

27 The Court is aware of the Seventh Circuit's admonition that t[alb forms of medical

monitoring are equitable in nature, and courts have warned thdicagon under Rule 23(b2) is
inappropriate if the injunction is a ‘disguised request for compernsdamages.””’Kartman 634 F.3d at
894 n.9 (internal citations omitted)But, in this case, the Medical Monitoring Program “is designed to
relieve class plaintiffs of the prospective costs associated with medmadvigion” and, therefore, is
amenable to certification under Rule 23(b)(R). at 894.
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haveperformed additional investigations into the feasibility of direct notiak reaveprovided

additionalsupport for their assertion thite proposed notice program will provideect notice

to fifty -nine to sixty-two percent of the settlement kass members.Joint Suppl Submission
Regarding Notice at 6, ECF No. 167 Spellman Dec|. Apr. 15, 2015, 13 Joint Suppl.
Submission Regardingotice, Ex. A; Vasquez Deg¢lApr. 14, 20137 29 ECF No. 162 Under

the current prop@d, the remainingsettlement kass memberswill receive indirect notice via
national print publicationss(ich aEESPN The Magazin&ports lllustratedandUSA Today, the

Settlement Class websitnda widely disseminated press releagalditionally, itis anticipated
that class members will learn of tisettlement througmews coveragef the wide-reaching

settlementJoint Suppl. Submission BardingNotice at4—5.

The cost of these efforts is estimated to be $1.5 million, whictssstihen 2.2 peent of
Medical Monitoring FundseeSpellman Dec). Apr. 15, 20157 15,andan amount the Court
deems reasonableThis multifaceted notice plan is conservatively estimated to resagiity
percentof thesettlement classeeSpellman Dec).Apr. 15, 205 § 14; Vasquez DeclApr. 14,
20159 17 whichis well within an acceptable range for class actioBgeJudges’ Class Action
Notice and Claims Process Checklist and Plain Language @uigléFederal Judicial Center
2010) (finding 70% to 95% to be reasonabl&).an effort to reach as many class members as
possible, howevethe Courtalso directghe partiedo provide noticdo the settlement clasga
the internet and social media usihg NCAA'’s websiteas well as the NCAA’s Facebook pages
and Twitter accounts.The Court does not #oipate that the costs of sueuditional efforts
would be substardl, andtheywould provideadditionalpublicity of the settlemerib the class.

[II.  Whether the Proposed Settlement Is Within the Range of Possible Approval

Having conditionally certified the settlement clagke @urt now must determine

whether the proposed settlementwithin the range of possible approvalGautreaux690 F.2d
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at 621 n3. As previously notedthe “relevant factors include: (1) the strength of the case for
plaintiffs on the merits, balanced against the extent of settlemesrt ¢#) the complexity,
length, and expense of further litigation; (3) theoamt of opposition to the settlement; (4) the
reaction of members of the class to the settlement; (5) the opinion petamh counsel; and (6)
stage of the proceedings and the amount of discovery complétedd 773 F.3d at 8&.

In this case, the parties have already engaged in a lengthy mediation pratbésyen
conducted extensive discovery, including taking depositions, revjelnindreds of thousands of
documents, and consulting with leading medical experts in sgpdated concussions. Lggtion
of this size and complexity takes many years to complete, at great expehs class and great
risk that affirmative defenses may thwart the class’s legal theofdzdancing the fairness
factors in a summary fashion as is appropriate on preliminary appitoaourt finds that, with
the modificdions requiredherein, theAmended Settlement Agreementvisthin the range of
possibleapproval.

A. The Settlement’s Benefits ad the Releaseof ClassWde Claims

The balancing of the settlementa@ffagainst the stngth of Plaintiffs’ case demonstrates
that the settlement is within the range of possible approvake settlemenoffer creates and
funds a $70 million dollaMedical Monitoring Programthat entitlesall class memberto be
screened for symptoms of neurodegenerative diseagkiple times during a fiftyyear period
The Screening (@estionnaire inarporates questions based on scientifically and cliical
accepted standardized scales amehsure$® Proposed Medical Seice CommitteeRepoet

23-37, ECF No. 159 (“PMSC Report”).

28 This includes the Beck Depression InventtryGeriatric Depression Scale, Brief Symptom

Inventory, BehaviorRating Inventory for Executive Functioning, Everyday Cognition, Fanati
Activities, and Structured Inventory of Malingered Symptomology.
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In those instances whetke screening indicatdbat furtherassessmeris necessarya
class member wiljjualify to receive up to twmedical evaluatios (or more with prior approval
that isfully funded by the Medical MonitoringrBegram Themedical evaluationvould include
a neurological examination, neuropsychological examination, mood drayibeal evaluation,
and any necessary ancillary tests that comply witie themcurrent American Academy of
Neurology clinical practice guidelines for the diagnosis and treataier@urologic diseasesd.
at 36-38. Thebreadth and extent of this program provides each class member an opportunity to
monitor his or her own health at various times during the Medical bfamit Periodin orderto
assess whethdine concussie or subconcussive impacts the individegberienced as student
athletemayhave resukdin a neurologic condition.

The strength of settlement classlaims for medical monitoring depends ugonumber
of factors, includingwhether thestate in which the class member residesgognizes medical
monitoring as an independecduse ofaction; whether the state recognizesdical monitoring
as a form of injunctive redf; and whether thetate allows medical monitorirag aform of relief
in the absence of present physical injufihe laws of the various states diff@ith resgect to
these issuesSeegenerallyD. Scott AbersonNote, A Fifty-State Survey of Medical Monitoring
and the Approach the Minnesota Supreme Court Should Take When Confrahtétevissuge
32 Wm Mitchell L. Rev. 1095, 1114 (2006 ompareMetro-North Commuter RR Co. v.
Buckley 521 U.S. 424, 440641 (1997) (listing Arizona, California, New Jersey, and Utah cases
authoriang recovery in the form of medical monitoriimg the absence of physical injQryvith
Ball v. Joy TechsInc,, 958 F.2d 3639 (4thCir. 1991) (holding that West Virginia and Virginia
would not recognize a claim for medical monitoring without a presentsiqh injury).

Additionally, in order to prevail, Plaintiffs would have to overcome nwueidefenses, such as
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statute of limitabns and assumption of risk arguments, and likely incur hundreds of tiusisa
if not millions, ofadditionaldollars in attorneys’ fees and costs to pursue this litigatiaugtr
trial and possibleappeal. PIs Mem. Supp.Prelim. Approval a7-28 ECF No. 156 (noting
that Lead Counsel has expended more than 11,000 hours in attorneys’ timé&@odE&m in
out-of-pocket costs through January 2014given that it is far from certain thawvery student
athletewithin the settlement classould obain relief in the form of medical monitoringven
after years of litigationthe fact that the settlement provides medical monitofmgall class
memberswithin ninety days of the Effective Datg a significant victorffor the members of the
settlement clas®

Nichols and Arrington’s primary objection is toet provision in the settlement agreement
whereby the settling class membeagree to release the NCAA and its affiliatesm filing
claims “pursued on a classide basis and relating to concussionssab€oncussive hits or
contact” sustained during participating in collegiate sports as an NSDAdenathlete. Am. SA
TTH(NN), XV (A)(7). But the Court has concludebat there issery little likelihood hat aRule
23(b)(3)or 23(c)(4)classfor personal injury claimgagainst the NCAA could beertified on a
nationwide or multschool basis.Furthermorethe settlement preserves the right of each class
member to pursue his or her persomglry claims on an individual basisAccordingly the

Court finds that thebjections raised by Nichond Arrington are not wefounded®

29 As a practical matter, the Effective Date is when the time to appeal expirehafturt’s final

order andudgment is entered, or when the appellate process has concluded.
% Nichols also contends that the new concussion management guigetipesed in the Amended
Settlement Agreement fail to provide any value because they meréity guidelines alreadn effect.
But this is not correct. In fact, the Amended Settlement Agreeraguires a number of new concussion
management guidelines that will benefit the settlement class, includindring all NCAA-affiliated
schools to implement annual baselimsting for all studentithletes and requiring medically trained
personnel to be present at practices and/or games across all divisionsernfangh the Amended
Settlement Agreement now encourages the schools to implement thussionananagement protéso
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That said, Nichols correctly points out that the release provision in thended
Settlement Agreement, on its face, appears to foreclose any and all class ad@mhenba
personal injury claims, regardless of the class definition, hawfecesed or narrowly defined.
As previously discussed, the Court lacks the factual record to evaludiketi®od of class
certification for anarrowly defined clasaction broughtigainst a single school and the NCAA
such as a class of studahletes who played a single spash the same team, during the same
time, andwho were subje@d to the same concussion management protocdisch a putative
classstill would face subsinial barriers tocertification for the reasons discussed above, but the
record before the Court does not pdram evaluation of its meritsAs a resultthe Court cannot
find that the redase of personal injugfaims on a claswide basis is reasable & it is currently
set forth in the Amended Settlement Agreemel the extent that the Settling Plaintiffs and the
NCAA seek approval of such a provision, gmpe of theeleaseof classwide personal injury
claims must be limitedto those instancewhere theplaintiffs or claimantsseek a nationwide
class or where thproposedclassis comprisedf studerdathletes from more than one NCAA
affiliated schoof*

B. Other Objections Regarding Fairness of the Settlement

1. The Value of the Medicd Monitoring Program
Nichols argues that the parties’ estimation of the value of Medioaltbting Programis

greaty exaggerated. First, he conteritigit the questionnaire discourages class members from

by requiring that the schools provide written certification of coamgé in order to be included as
Released Parties under the agreement.

8 The Court will leave it to the parties whether to address the Cown'sems by revising the

definition of“Released Claims” in the Amended Settlement Agreemehy modifying the exclusions to
the cefinition of “Released Claims,ivhich exclude ‘individual persoal or bodily injury claims” and
“class claims that do not relate in any way to medical monitoring exdical treatment ofsic]
concussions asulrconcussive hits or contattAm. SA TII(NN).
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participating. Having reviewed the questionnatiee Court does ndind that answering its
guestions will be unduly onerous or invasivd&iather, the questions about family history,
educational history, medical history, sports involvement, concuslistory, and current
symptoms are relevant to assessing a class member’s health abeingll Furthermore, to the
extent that class members are unwillitogfill out the questionnaire, there will likely be a
correlation between members who are not sufficiently motivated to fitheuquestionnaire and
those who are asymptomast thatpoint in time such thatan evaluation idikely unnecessary.
SeeCorrected Deal Repofit76.

Second, Nichols contends thdiecause many class members hgvevate health
insurance, the ultimate benefit to the class member is the amount ofies cepay for the
services provided. That argument assumes that a class member could gjogie doctor on a
single visit to determine whether they have PCS or CTE. Thatagsumes that the Medical
Monitoring Program requires class members to assert a claim ofitbeagginst their private
health insurance company to obtain the benefits of the settlementheNsiaccurate

The benefit of the Medical Monitoring Pragn is the streamlining of &ighly
specializedand multistep process necessaty obtain a medical evaluation designed to
determine whether a class memisesuffering from PCS or CTE. Manjass members may not
have any idea that they are experienciypiggtomscaused byrior head injuriesand thus may
not seekan evaluation othe appropriate treatments required to ease their symptoms. Cantu
Report | 76. Here, nedical experts with specializingxpertisein the diagnosis, care, and
managenent of conassions in spoyrtas well asmid- to latelife neurodegenerative diseases
have created a screening questionnaire specifically designed to determinerwhethss

member is experiencing neurologicahrgytoms caused by concussiolBMSC Reportat 1-6.
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The experts also have created a standardized scoring predodeterminewhether additional
evaluation isnecessaryin individual cases. Id. at 7-36. Whkere additioral evaluation is
warranted, the clasaember will undergo a battery of neurologic, neuygblogical, mood, and
behavioral tests.Id. at 36. All of the information gathered from a Medical Evaluation will be
collectively evaluated by a physician skilled in the diagnosis, tesgtrand management of
concussionsand the results will beommuncated to the class member. Cantu Report § 87.
Armed with the results, the Settlement Class Member will then be in aopasitseek treatment
appropriate to the diagnosis and be knowledgeable about the effectg, df aoncussions or
subconcussiveits he or she experiencerhile in college Id. I 88. Such a comprehensive
assessment program has substantial value to the class.

Furthermore, a class member is not required to assert a claim of benefitsirto th
insurance company in order to obt@rMedical Evaluation. Am. SA 1 IV(B)(5)(g) (“[I]n no
event shall a Qualifying Class Member be responsible for making a claws onher insurance
policy to receive or qualify for the benefits of the Settlement.”). adsimember would only pay
a capay or deductible if a claim of benefits were being asserted againsttes own insurance
company. Because such a claim is not required, there should never be a asdddfemember
to pay a cepay or deductible

That said, @ the extent that theettlement agreement allows the Medical Monitoring
Program Administrator to seek subrogation or reimbursement of the pragsasfrom a class
member’s private insurance carrier, the Courtatsjéhe provision as unreasonab&eeAm. SA
1 IV(B)(5)(g) (providing that “the Program Administrator may pursue subrogation or
reimbursement from Qualifying Class Members’ private health insuranted@ost of Medical

Evaluations, as long as doing so does not preclude the Qualifying /@éasber from qualifyig
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for at least one (1) examination under his or her health insurance glantino (2) year period
following his or her Medical Evaluation”). Not only would such a provisibift the costs of the
Medical Monitoring Program to the class memaedhis a her insurer, but the filing of such a
claim would likely impact the availability of annuahd lifetime benefitdo the class member
under the private plaras well as the class member’s ability to obtain health insurance in the
future The Court sees no difference between the one hand, forcingcédass member to file a
claim with her private insurgfwhich Am. SA § IV(B)(5)(g) expressly disavows) and, on the
other hand, allowing the Program Administrator to assert subrogation rigb&énst the same
insurer.

Accordingly,as a condition of preliminary approvéhe Courtdirectsthat the following
provisionsbe omitted from the Settlement Agreement: (1) “Any deductible -qagorequired to
be paid by a Qualifying Class Member in order to obta@&mibursement by the Program
Administrator for a Medical Evaluation at a Program Location under thackleslonitoring
Program shall be paid from the Medical Monitoringnéiti Am. SA T IV(B)(5)(g); and (2)the
Program Administrator may pursue subrogation reimbursement from Qualifying Class
Members’ private health insurance for the cost of Medical Evaluationsngss doing so does
not preclude the Qualifying Class Member from qualifying for at least grexéimination under
his or her health insuraa plan in the two (2) year period followirfyis or her Medical

Evaluation.” Am. SA 1 IV(B)(5)(g)*

82 For the same reasons, the following sentence should be omitted frpropbeed notice: “[NJr

will you be responsible for any qmays or deductibles assatgd with any Medical Evaluation received
pursuant to the Settlement.” Notice of Proposed Class Action Settlatr8, Mot. Prelim. Approval, Ex.
B.
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2. Class Members Who Live More than 100 Miles Away

To address the Court’s concerns regarding the scarcity of Program bgcé#tie Settling
Plaintiffs and the NCAA have agreed to expand the number of Program Locations tthtieiety
sites nationwide Assuming that the geographic distribution of the class members apptesx
the general population, F&rcent of the class would be within fifty milelsa Program Location
and 70percent would be within one hundred miles of a Program Locat@arretson Report
31. Asexplainedin the Garretson Report, the Medical Science Committee concluded that the
costs of adding more Program Locations at the present time wouldtfeigh any benefits, and
the Court finds this conclusion reasonable.

Those class members who live more than one hundred miles from a Piogration
would have two options The class member coutdavel to the nearest Program Location and
obtain reimbursement of reasonable travel expensésn. SA | IV(B)(5)(a); Am. SA
TVI(A)(4). Alternatively, in the event that travel to the nearest location is yrmudensome,
the class member could request that the Program Administrator qaaldther medical
institution or provider that is within 100 miles of the class memb&ssdence to provide a
Medical Evaluation in accordance with standasis forth in the Amended Settlement
Agreement.Am. SATIV(B)(5)(a). The Program Administrator then would eiés a contact
with the alternative medical institution or provider for those serviéaes. SA 1 IV(B)(5)(a).

Under the second scenario, the settlement agreepmeposes taeimburse the class
menber “the lesser of (1) the average cost of the Medical Evaluation whieinMiedical
Monitoring Program or (2) the Qualifying Class Member’s actualofytocket costs for the
Medical Evaluation by the local physician.” Am. JAVI(A)(4). However, giventhat the

provider would have to enta@rto a contract with the Program Administrator (whicegumably
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would not only specifyhe servtes to be rendered, but also &#&gs),seeAm. SAY IV(B)(5)(a),
and the class member is not required to submit a daimmer private insurer, the provision
should simply provide that the Program Administrator will pay the mkdisditution or
physician for performing the Medical Evaluation pursuant tontgotiatedcontract. Am. SA
VI(A)(4).
3. Funds Remainingat the Program’s Expiration

Confirming the sufficiency of the $70 million Medical Monitoring FuBdyce Deal, the
Settling Plaintiffs’ economic expert, estimates that at least $2 million wigfbever at the end
of thefifty -year monitoring period based on conservative assumptioagectedDeal Report |
13 T.1. Ross Mishkin, the economic expert offered by the NCAA, performed aatitfanalysis
and agrees that the funds are sufficient for the program, estimating thaixapately $34
million (albeit, in 2066 dollars) will remain in the end of fifty yealdishkin Report, Table 10,
NCAA Mem. Supp. Sufficiency of Medical Monitoring Fund, Ex, BCF No. 168° The
Amended Settlement Agreement providbat any remainingfunds “shall be either used to
extend the Medical Monitoring Program or donated to an institution otutnsts selected by
the Medical Science Committee to be used for concusslated research or treatment.” Am.
SA TIV(A)(4). Nichols objects to tis provision, arguinghat the funds remaining at the
expiration of the Medical Monitoring Period should benefit the classipers rather than be
donated for concussion research.

Provisions in class action settlements providoygpresawards can be appropriate “if
distribution to the class members is infeasiblélughes v. Kore of IncEnter, Inc, 731 F.3d

672, 675 (7th Cir. 2013¥ee also Pearsqrv72 F.3d at 784 (“Ay presaward is supposed to be

3 Of course, the modifications proposed by the Court today, if adbgtdee partieswould impact

the® conclusions to some extent.
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limited to money that can't feasibly be awardedhe intended beneficiaries . .”). Here, if
sufficient funds remain at the end of the monitoring period to extend #dtkdc® Monitoring
Program, doing so would providedaect benefit taclass members, some of whom will only be
in their late sixtieor early seventies. Accordingly, the Court directs treg year prior to the
expiration of the program, the Medical Science Committee should inform the @Wlether
sufficient fundsremainto extend the Medi¢aMonitoring Perod for a period greater thasix
months;if such funds exist, the period should be so extendiethere are insufficient funds to
extend the Medidavonitoring Period for six monthghenthe Medical Science Committee may
elect todonatethe remaining fund$o an institutionbe ugd for concussionelated research or
treatmentsubject to approval by the Court at that time

4, The $5 Million Research Fund

Nichols argues that the NCAA'’s obligation under the Amended SetileAweement to
contribute $5 millionto concussion research provides no value to the class mengesdm.
SA 1 X(A). This value is illusory according to Nicholshecause NCAA member institutions
already spend, and will continue to spend, millions on concussiated research regardéesf
the settlement agreement, and, under the terms of the agreement, research cobydarcyed
NCAA member instution is credited toward the $8illion. This pointis well taken.

The research funds that have been or would have been isptm@ absence of this
settlement cannot beounted as a benefit arising from of thettlementtself. Accordingly,
NCAA’s $5 million contribution to concussion research must constaditional funding for
research that otherwise would not have occurred absent this settlededtthe following
provision in the Amended Settlement Agreement should be del#ed:purposes of this

provision, research undertaken by NCAA member institutions withecedp the prevention,

51



treatment and/or effects of concussions Wwél credited (as appropriate) toward the foregoing
monetary requirement.SeeAm. SA T X(A).
5. The TenYear Publicity Campaign
In assessing the cost and effectiveness of the Medical Monitoring Praggahassumes
there will bea publicity campmn ten years into the Medical Monitoring Period remindohass
members of their eligibility for the Medical Monitoring Progra®eeCorrected Deal Repofff
70-71. The Amended Settlement Agreement, howeders notrequirea second publicity
campaign. See generalhyAm. SA M V, VI, VI, VI, XI(A)(4). The Court believes that
additional publicity campaigns via relevant print publications, imepublications, and social
media on the tegear, twentyyear, thirtyyear, ad fortyyear anniversariesof the
commencement of th&ledical Monitoring Program willbe necessary to ensure that class
members remain aware of the availability of the progtam.
6. Duty to Report to the Court
As currently drafted, the parties aexjuired to file with the Court the Medical Science
Committee’s annual report dhe firstday of each year during the Medical Monitoring Period.
Theagreement also should provitteatthe Court can request a report from the Medical Science
Committee, te Program Administrator, the Notice Administrator, and/or the Sp&taasiter
regarding thestatus of theMedical Monitoring Program at any timguring the monitoring

period®

34 Furthermore, althouglit is not clear from the Amended Settlement Agreeméme Court

assumes thahe settlement website will remain online for the duration ofntlomitoring period. The
parties should inform the Court if this understanding is incorrect.

= Nichols also objects to Paragraph XK) of the Amended Settlement Agreement, claiming that it
requires class members to prospectively waive claims against the Glagseks, their counsel, and other
enumerated parties based on the administration of the SettlemdniNi@&wls overstates its impact and
leaves out the rest of the provision. In its entirety, the paragtapes: “No Person shall have any claim
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Conclusion
Subject to the modificationsutlined herein, the Court grants the Joint Motion for
Preliminary Approval of Amended Class Settlement and Cettifin of Settlement Clasg&$4].
The partieshould discussvhether they are amenable to theurt’'s modifications andeport on
the status of thee discussions at the next agahearing.
SO ORDERED ENTERED 1/26/16

John Z. Lee
United States District Judge

againstthe Class Representatives, the NCAA, the NCAA’s Counsel, &rogkdministrator, Notice
Administrator, or the Released Persons or their agents based on adtionistf the Settlement
substantially in accordance with the terms of the Agreement or any orttee Gfourt or any appellate
court” Am. SA 1 XXI(F) (emphasis added). Furthermore, as no@dss Counsel agrees to exclude
themselves from this provision. Accordingly, the Court finds thasipron reasonable.
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