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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: NATIONAL COLLEGIATE
ATHLETIC ASSOCIATION
STUDENT-ATHLETE CONCUSSION
INJURY LITIGATION

MDL No. 2492

Master Docket No. 13 C 9116

)
)
)
)
)
) JudgeJohn Z. Lee
)
)
)
This Document Relatesto All Cases )

MEMORANDUM OPINION AND ORDER

In its January 26, 2018Memorandum Opinion and Order, tB@®urt granted th&ettling
Plaintiffs Joint Motion forthe Preliminary Approval ofthe Amended Class Settlement and
Certification of Settlement Classubject to a number of modificationsSeeln re Nat'l
Collegiate Athl. Ass’rStudentAthlete Concussion Injury Litig. F.R.D. __, MDL No. 2492,
2016 WL 305380 (N.D. lll. Jan. 26, 2016)The Court then providethe parties with an
opportunityto determinewhether they wuld be amenable tahe modificationsor, to the extent
they were not, to provide additional evidence to address the concerns set out in the order.

As instructed, counsel for th8ettling Plaintiffs and the NCAAas well ascounsel for
Lead ObjectorAnthony Nichols, met on numerous occasidnsdiscussthe modifications
proposed by the Cousvith the assistance of retired United States Distncigé Wayne R.
Anderson. Based upon these discussions, the parties have agreed to all of the modifications with
one exceptionand, as to that exceptiotiney have presented additional evidence and arguments
to demonstrate why the Court should grargiminary approval of the settlement agreemeitit as

is now proposed Finding that the proposed settlement, as duisently constituted, addresses

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2013cv09116/291171/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2013cv09116/291171/276/
https://dockets.justia.com/

the concerns raised in tdanuary 2@rder, the Court grants preliminary approval of the Second
Amendal Class Settlement and conditionally certifies the Settlement Class and Sdttlemen
Subclasses.

Background

The Court assumes familiarity with the facts and history of this +digtrict litigation as
outlined in the Court’s prior orders. Accordingly, only a brief synopsis is providezl

The SettlingPlaintiffs are a putative class of current and former collegaident-
athletes, who have sued the National Collegiate Athletic Association (“NCAA3Yserting
contractual and common laelaims relathg to the way in which the NCAA has addressed
concussions and concussiglated risks. Among other thingthe SettlingPlaintiffs seek
medical monitoringor the classbecausehey contendhe class isat risk for developing future
symptoms related tconcussions and/or the accumulation of sub-concussive hits.

After conductingextensiveclass and meritgliscovery,the Settling Plaintiffsand the
NCAA have engaged improtractednegotiations toachievea settlement The partieshave
presented goroposedsettlemen agreement to the Court fgreliminary approvalon two
previous occasions.

On December 17, 2014, the Court declined to approvdirsteproposedsettlement
agreement due ta number of significant concerngee In re NCAAMDL No 2492, 2014 WL
7237208 (N.D. lll. Dec. 2014)The partiesrequested an opportunity te-engage irsettlement
negotiations in an effort to address the Cougiestions After additional negotiations, they
submittedan amended settlement agreenientppoval.

OnJanuary 26, 2016, the Court preliminarily approvedatimended proposed settlement

and conditionallycertified the settlement clasBut the Court did so othe condition that the



partieseither agree t@ertainmodifications or provide additional evidente allay the Court’s
concerns Those modifications included: (1) creating subclassestiidentathletes in Contact
and NonContact sports(2) requiring notification to class members via the NCAA’s website as
well as socialmediain order tosupplement té class notice plan; (3) deletimgovisiors that
requirea class membeio submita claimto his or herhealth insurance company permit the
Medical Monitoring Program to seskibrogation or reimirsement from a class meertand his
or her health insurance company; (4) extending the Medical Monitoring Periofiafesuffunds
areavailable at the end of the monitoring perig¢d) requiring that the $5 million contribution
from the NCAA forconcussion research go to reskathat wouldotherwisenot have occurred
absent the settlement; (6) implementing publicity campaigns during the MedicaloNfan
Program on the tepear, twentyyear, thirtyyear, and fortyyear anniversaries of the
commencement of the Medical MonitagifProgram to ensure that class members remain aware
of the program’s availability; (7) abling the Court to require reports from those in charge of the
Medical Monitoring Progranas needed; and (8) excluding Class Counsel from the waiver of
future claims® The Settling Plaintiffs and the NCAA hasiceagreed to these modifications.
The remaining modification proposed by the Caadtressed the scope of the release
contained in themendedsettlement agreement. As part of the settlement, the mlessers
would haveto release any and all claims “brought or pursued on a-wlaesbasis and relating
to concussions or sutbncussive hits or contactlh re NCAA 2016 WL 305380, at *5
However, they still wouldetain the right to bring “individual personal or bodily injury claims”

and “class claims that do not relate in any way to medical monitoring or medeiahere of

! The capitalized terms awsdefinedin the Second Amended Settlement AgreemdstF 266,

Joint Mot. Preliminary Approval 2d Am. Class Settlement & Certificatiotietaent Class & Settlement
Subclasse<Ex. 1.



concussions or sutoncussive s or contact.” Id. Effectively, this would mean that, while a
class member would retain thght to sue the NCAAndividually to recover damages for bodily
injury claims he or she would no longer be able to participate in a class action of any scope
against the NCAA in order to assert those claims on a-slakesbasis

In reviewing the overd fairness of theamendedsettlement, the Court assessed the
strengthand valueof thereleasegrocedural claims of the putative class againsvéiee of the
settlemento the class In so doing, the Court found that, based on the record presentkd by
parties, it was highly unlikely tha nationwide clas®f current or former NCAAstudent-
athletes or aclass casistingof current or former NCAAstudentathletes from multiple schools
could be certified under Rule 23(b)(8y 23(c)(4)for the purpose of asserting bodily injury
claimsfor damages However, the Court also held that the parties had not provided sufficient
evidencefor the Courtto ascertairthe likelihood of class certification for a class action brought
by current or fomer NCAA studentathletes from a single NCAAaffiliated school. Id. at *23.
Accordingly, the Courtapprovedthe proposedrelease ofclasswide claims, but only to the
extent thatit precluded actions brought by a nationwide class or a class that saisistrent or
formerstudentathletes from more than one NCAA-affiliated schodld.

After engaging in multiple additional rounds of negotiations, the Settling Plaiatiftl
the NCAAnow agree that the release of clagsle bodily injury damages ahas will notextend
to thosecases where thelass iscomposed of current or formstudentathletes ofa single sport
at a single NCAAaffiliated school. But they request that the Court permitriHease to
precludecases where thelassconsistsof curent or formerstudentathletes from more than one
sport at a single school. Put another way, under the new proposal, memébé&stbéll team

from a singleNCAA school wouldbe able to sue the NCAA (as well as its affiliates) on aclass



wide basis to recover damages based on bodily injury claims; however, a classngpo$
memberdrom both the football team and hockey team from that same saladtl not. Joint

Mot. Preliminary Approval 2d Am. Class Settlement & Certification Settlement Class &
Settlement Subclasses, Ex. 1, 2d Am. Class Action Settlement Agreement &Re{®aA.12.

In supportof this position the Settling Plaintiffs and the NCAA argue that it is highly unlikely
that such a muble-sport, singleschool class could be certifiathder Rule 23and thus, the
procedural right to assesticha claimwould haveminimal, if any,valueto the putative class

As a result, the parties conterelyenif such claims were included within the scope of the
releasethe proposed settlement would remain within the “range of possible appr&eari re
NCAA 2016 WL 305380, at *B-(citing to authorities)

To buttresgheir argument, the Settling Plaintiffs and the NCAA have supplemented the
record with additional evidencebtained duringdiscovery. And counsel for Lead Objector
Anthony Nichols has withdrawn his objection to the settlement based upon thewnsns.
Finally, the other attorneys the related actions (which are listeddatat 1 n.1)alsohave been
providedan opportunity to fileobjections to this most recent proposal, and none have been filed
to date.

L egal Standard

Any settlement that results in the dismissal of a class action requirésppuoval. See
Fed. R. Civ. P. 23(e)Reynolds v. Beneficial NatBank 288 F.3d 277, 279 (7th Cir. 2002).
Whenparties seek preliminary approval of a class action settlement agreement diochtcmmti
of a settlement class, tltistrict court conducts an independent class certification analysis and

determines whetheahe proposed settlement is within the range of possible appréaaltreaux
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v. Pierce 690 F.2d616,621 n3 (7th Cir. 1982) Am. Int'| Group, Inc. v. ACE INA Holdings,
Inc., Nos. 07 C 2898, 09 C 2026, 2011 WL 3290302, at *3 (N.D. Ill. July 26, 2011).

Because the Court has already conducted an analysis with regard to certitéatie
settlement class and settlement subclasses under Rule 23(b)MR) nivt repeat that hereSee
In re NCAA 2016 WL 305380, at8-22. The Courtinstead focaes orthe new evidence cited
by the partiesand whether the proposed settleméhat releasse multiple-sport, singleschool
bodily injury classclaims is within the range of possible approval.

In assessing a settlement’s fairness, “relevant factors include: (ltyehgtk of the case
for plaintiffs on the merits, balanced against the extent of settlement offe¢he(Zomplexity,
length, and expense of further litigation; (3) the amount of opposition to the settléd)ehe
reaction of members of ¢hclass to the settlement; (5) the opinion of competent counsel; and (6)
stage of the proceedings and the amount of discovery compl&tehy v. Accretive Health,
Inc., 773 F.3d 859, 863 (7th Cir. 2014). “The most important factor relevant to the Saofrees
class action settlement is the strength of plaintiffs case on the merits balagaedt the
amount offered in the settlementlh re Gen. Motors Corp. Engine Interchange Liti§94 F.2d
1106, 1132 n.44 (7th Cir. 1979).

If the district court finds that the certification of the settlement class is e and
the proposed settlement is within the range of possible approval, the court withrthex the
plaintiffs to provide notice of the settlement to the class “nreasonable manner” so that the
class members can raise any objections to the settlement. Fed. R. Civ. @).230&)ce the
class is provided with notice of the settlement and an opportunity to otyjectourtwill
conducta final approval hearmto determine whether the settlement is “fair, reasonable, and

adequate.” Fed. R. Civ. P. 23(e)(2). If the district court is satisfied that the setttemests
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these criteria, it will grant final approval of the settlement, which binds trendant and all
class members to the terms of the settlement.
Analysis

The issue before the Court is decidedly limited. As described above, the parties and
intervenors have agreed to all of the Court’'s modifications save theexclusion ofmultiple-
sport singleschooldamage<lass from the@roposedelease The partienow present evidence
to demonstrateéhat a multiple-sport, singleschool damages class unlikely to satisfy Rule
23(b)(3)’'s predominance requirementhus, the partieargue the proceduratight to a file a
class actiorbased upon bodily injury damages claiomsbehalf of a claggonsisting ofstudent-
athletess from more than one sport at a single schbak minimal valueand the proposed
settlement iswithin the range of possible approval, even when such a right is subject to the
releas€® Accordingly, in evaluating the fairness of theestproposed settlement, the Court
must evaluate the strength of this procedural +#ghtt is, whether anultiple-sport, single
school clasassertingoodily injury claimsagainst the NCAA is capable of being certified under
Rule 23(b)(3)Seewong 773 F.3d at 863.

Once the requirements &ule 23(a)are satisfied, certification foa class under Rule
23(b)(3)is properif “the questions of law or fact common to class members predominate over
any questions affecting only individual members, and [when] a class action igstpearther
available methods for fairly and efficiently adjudicating the controversied. R. Civ. P.
23(b)(3). “Predominance of issues common to all class members, like the other requifements
certification of a suit as a class action, goes to the efficiency of a class action tesretia to

individual suits: Parko v. Shell Oil C9.739 F.3d 1083, 1085 (7th Cir. 2014)Yhus, tre

2 Although the NCAAalso contensl that amultiple-sport, singleschool damages clasgould fail

Rule 23(a)’'s numerosity requirement, the Court needaddress thiargument becauseyen if such a
class could satisfgumerosityjt would likely not satisfyRule 23(b)’s predominance requirement.
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“predominance inquiry tests whether proposed classes are sufficiently veoliesivarrant
adjudication by representationAmchem Prods., Inc. v. Winds&21 U.S. 591, 623 (1997)If
resolving a common issue lwhot greatly simplify the litigation . . the complications, the
unwieldiness, the delay, and the danger that class treatment would exposeetitardebr
defendants to settlemefdrcing risk are not costs worth incurrifigParko, 739 F.3d at 1085.

The predominance inquiry “begins, of course, with the elements of the underhyisg
of action.” Erica P. John Fund, Inc. v. Halliburton C®63 U.S. 804, 809 (2011Any lawsuit
brought bya multple-sport, singleschoolclassseeking damages for bodily injury claimsuld
require the clas® prove, among other thing$at the NCAAs failure toadequatelypreventand
treat concussionsaused alass membeto sufferbodily injury. To this end,le parties argue
that a multide-sport class—even from a single scheelwould not satisfy the predominance
requirement,becauseconcussion preventioand treatmenpracticeseven at a single school
would have vaed not onlyfrom sport to sport, butom coach to coach.

First, the parties point to evidence that the NCBAically haspromulgatedsafety rules
to preventand mitigateconcussions on a spdiy-sport basis. Along these linesietNCAA
Constitution and Bylaws establiskssociatiorwide committees to address igsuthat affect
NCAA members angerform duties necessary for the-going operation of th@association
ECF No. 268, Ex. A, Spellman De¢lSpellman Decl.”) Ex. 1, NCAA Constitution 88 21.02
seq. One such committeghe Play Rules Oversight Panel ("“PRQPoversees other NCAA
committees that establish rules for individual spastech as football, wrestling, soccer, just to
name a few (the “individual spontsle committees”) Id. 8§ 21.1.4. And, as part of its duties, the
PROP considers and approves recommendations made by the individuatidpaasnmittees

that bear on the safety of players in a particular sport, including, but notditoitequipment



requirements, rules changes, and other issues that address injurpaske.g.Spellman Dek,

Ex. 5, 4/14/10 Play Rules Oversight Panel Minutes (discussing proposals by the Rdeser
Committee and Football Rules Committad); Ex. 7, Agenda for February 21, 2013, Meeting, |
7(e)(reviewing informatbn regarding hockey helmet requireménts

Similarly, the NCAA’'s Committee on Competitive Safeguards andMéeial Aspect of
Sports and th&ports Science and Safety Subcommittee aketh with sponsoring research
regardinghealth and safety issues, promoting education to enhance satllet¢ health and
safety, and monitoring injury treado enhance safety in intercollegiate athletics. Spellman
Decl., Ex. 1, NCAA Constitution § 21.2.2.2. Like the PROP, these commijgeesally address
health and safety issues on a sfisport basis.See, e.g$Spellman Decl., Ex. 4, June 10, 2007
Minutes of the Committee on Competitive Safeguards and Medical Aspects of Spaitd 1
11.d (noting recommendation and report suleditby the Field Hockey Rules Committee and
Wrestling Rules Committeeixl., Ex. 9, Basketball Rules Committee Addresses Safety of Court
Surfaces; NCAA 2008 Rule Changes (stating striking an opponent with one’s fdotbaét
results in a 1%ard penalty);id., Ex. 2, Feb. 6, 1996 Minutes of the Sports Sciences Safety
Subcommittee § 8 (discussing football equipment and rules to prevent concypssosed by
the Football Rules Committee).

Additionally, as mentioned above, the NCAA has established theévirules committees
for the vast majority ofNCAA-sanctionedsports, including football, field hockey, soccer,
volleyball, water polo, basketball, bowling, fencing, gymnastics, ice hockiégg,r skiing,
swimming and diving, track and field, wrestlingaseball, beach volleyball, golf, lacrosse, and

tennis. See http://www.ncaa.org/governance/committees/psp@rtsplayingrulescommittee

rosters(last vsited July 8, 2016). These committees address-spedific issues that bear on
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the safety of the studeathletes, including equipment requirements and modificatmplaying
rulesto address the risk of head injurieSee, e.g.Spellman Decl., Ex$, 6,17, 18 (discussing
football rules intended to prevent or reduwsad injury);id., Ex. 17 (rule changed to reduce
hitting from behindand contact to head in hockegge alsdECF No. 268, NCAA Mem. at 6
n.12 (examples of rules changes in individual sports to minimize risk of head injuries).

The partieslsopoint toevidence thathe actions and practices of individealachesand
athletic trainergypically play akey role in mitigatingor aggravatingconcussiorrelated risks
and injuries. For exampleat the University of Maine, even after hockey player Kyle Solomon
hit his head on the boards, lost consciousness, and received stitches in the locker room, the head
coach and the athletic trainer nevertheless allowed him to play in the ¢hiod jof the game.

Id.  70;seeNCAA Ex. 20, Solomon Dep. at 84:86:9. A the University of Central Arkansas,
althoughDerek Owensomplained of recurring migraines les footballhead coaclafter being
concussed on several occasiotf®e head coach did notfer Owensto a physicianfor
neurological testing ECF No. 218,Pls.” Resp Nichols’ 2d Objections Pls.” Mot Prelim.
Approval Class SettlemeriEx. A, Exemplar Proffer of Facts Concerning Arrington Plaintiffs 1
10, 22. At Ouachita Baptist University, the athletic trainer for the soccer team reauhech¢éhat
Angela Palacis skip practice after suffering from a concussion, but the head coach overruled
that determinationld. § 53. In fact, he coach made her run with ttemam even though she was
still vomiting, felt nauseated, and had a severe headddhelhese examples illustrate that the
actionsof a particular head coach, team noadlidoctor, or team trainer woulikely impact
whether and to what degree a particular studénlete suffersbodily injury as a result of

concussions or sutencussive impacts.

3 The allegations made in the individual lawsuits brought by steatbigtes against the NCAA

alsobear this out.SeeECFNo. 268, NCAA Mem. at 9 n.14; 10 n.15; 12 n.18 (citing cases).
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To bolster this argument, the NCAA has presented an expert, Ross Mishkin, who has
performed a statistat analysisregardingthe numbe of NCAA head coaches that coactore
than one NCAA sport. NCAA Ex. B, Mishkin Report at 4. According to Mishkin, in 2016,
NCAA-affiliated schools employed 14,361 head coacHdsat 5. Nearly81% (11,619) of them
coached a single sportd. Approximatelyl8% (2,585) coached more than one sgortlall of
these instanceasvolved two or more nogontact sports.ld. Indeed, &most half of those who
coached more than one sport coached a combination of track and field andocrtsg
programs. Id. Notably, less than 0.5%57) of head coaches coached two contact spartd,
when they did, itvassome combination of field hockey, lacrosse, and soccer programs, across
men’s and women’s programsld. Accordingly, it is highly unlikely that a mutile-sport,
singleschool class would involve only one head coach, particularly when it comes to contact
sports, such as football @e hockey. And the predominance analysis is further complicated by
the involvement of athletic trainers, many of whom are assigm@articular sports.See, e.g.
NCAA Ex. 20, Solomon Dep. at 82:23:10 (testifying that athletic trainer attesd hockey

practices and travetl with the hockey teamhttp://www.usctrojans.com/ot/ usath-medicine

staff.html (last visited July 12, 2016) (listing different athletic trainers for diffesports at the

University of Southern California); http://www.stanfordsports medicoma/athletietraining/

(last visited July 12, 2016) (Stanford University); http://www.ramblinwreck.com/

sportsmedicine/staff.htmllast visited July 12, 2016) (Georgia Institute of Technology);

http://www.guhoyas.com/ot/sportsmethff.ntml (last visited July 12, 2016) (Georgetown

University).
All of this evidencedemonstrates the high degree to which the causation inquiry in any

bodily injury class actionwill likely depend on the particular circumstances surrounding the
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rules, protocols, and equipment adopted for an individual sport, as well as the specific coach
and/or medical professional responsible for that spagt.a result, basd on the current record,

the Court finds thait is highly unlikely that a multiplesport singleschoolbodily injury class

would besufficiently cohesive to warrargertification under Rule 23(I8) and, thereforethe

value of such grocedural claim-that is,the ability to file a bodily injury class actioffor
damageon behalf ofstudentathletes from multiple sports at a single scheet minimal, at

best*

Turning to the settlement as a whole, the proposed settlement, among other things,
creates and funds a $70 million dollar Medical Monitoring Program that endilleslass
membersationwideto be screened for symptoms of neurodegenerative diseases multiple times
during a fifty-year period at no cost. Considering thetnystates dis&bw medical monitoring
as a form of relief in the absence of present physical injurglili¢y of the Settling Plaintiffs to
negotiate the creation of tiMedical Monitoring Program for all class members nationwide is a
substantialachievement. Furthemore, absent a settlement, class litigation of this nature is
extremely complex, very costly, and sure to be protracted, as indicated bygtie laediation
process and voluminous discovery and motion praatitiis case. It also should be noted that
the settlement was negotiated anehegotiated over the course of many montith the careful

guidance of two widelyrespected retired federal judgesvioreover, Lead Counsel for the

4 Indeedthe Court does not believe that requiring studethlges from two different sports to file

two sepaate class actions against the saoleool would impose a significant burden on their ability to
pursue their claims, as evidenced by the numerous lawsuits of this type that éasg béen filed See,
e.g., Hermann v. NCAA2:16¢cv-01042KJM-AC (E.D. Ca.) (University of Georgia football players);
Cook v. NCAA3:16¢v-02630EMC (N.D. Ca.) (University of Oregon football players)althour v.
NCAA 6:16¢cv-00834CEM-TBS (M.D. Fla.) (Vanderbilt University footdl players);Miller v. NCAA
1:16cv-01222TWP-MJID (S.D. Ind.) (Auburn University football playerspwens v. NCAAL:16-cv-
01409TWP-MJD (S.D. Ind.) (University of Tennessee football playekge v. NCAA1:16cv-01411-
WTL-TAB (S.D. Ind.) (Duke Universy football players)Seals v. NCAA2:16¢cv-00412RJSBCW (D.
Utah) (University of Utah football players).
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Plaintiffs is of the opinion that the settlement is fair and equitathle, Lead Objectohas
withdrawn his objection based upon the revisions to the settlement agreanthm, oneelse
has objected to therms of the settlement or releadehis time

In summary, the Court previously has explained why the prior seitliemgreement
would passmuster (at least, at the preliminary approval stage), if the parties agreedrtdbearn
of modifications. Since that time, the parties have agreed to all but one of thecatiodi$, and
the Court finds that the adjustment reqaddy the partieasto the scope of theelease does not
materially alter the Court’s valuation of the settlemekxtcordingly, the Court finds, on balance,
that the Second Amended Settlement Agreement and Reieagi¢hin the range of possible
approva

Conclusion

For the reasons provided herethe Court grants the Joint Motion for Preliminary
Approval of the Secondmended ClassAction SettlementAgreementand Certifi@ation of
Settlement Clasand Subclass4266].

Pursuant td-ed. R. Civ. P. 23(b)(2), the Cowatnditionally certifies the settlement class
of “All Persons who played an NCABanctioned sport at an NCAA member institution on or
prior to the Preliminary Approval Date” and conditionally certifies theo¥ahg subtasses: “All
Persons who played an NCAganctioned Contact Sport at an NCAA member institution on or
prior to the Preliminary Approval Date,” and “All Persons who played an NGau#ctioned
Non-Contact Sport at an NCAA member institution on or prior to the Preliminary Approval

Date.”
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Furthermore, the Courpreliminarily approves the Second Amended Class Action
Settlement Agreement and Release and finds th&¢bend Anended 8ttlementAgreements

within the range of possible approval.

SO ORDERED ENTERED 7/15/16

JohnZ. Lee
United States District Judge
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