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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

BEDNAGO HARPER (#2011-1112058), )

)
Plaintiff, ) Case No. 13 C 9265
)
v. )
) Judge John J. Tharp, Jr.
SHERIFF TOM DART, et al., )
)
Defendants. )

ORDER

Defendants’ motion to dismiss [#37] is deniwdh respect to Defendants Mansour and
Patel and granted with respect to Defendant.mM»fendants Mansour and Patel are directed to
answer or otherwise respond to Plaintiff's complawthin twenty-one days of the date of this
order, on pain of default. Defenddbart is dismissg as a Defendant.

STATEMENT

Plaintiff, an inmate in the custody ofetlfCook County Department of Corrections, has
brought thispro secivil rights action pursuant to 42 8§.C. § 1983. Plaintiftlaims that Dr.
Mansour and Physician’'s Assistant Patel violated his constitutional rights by acting with
deliberate indifference to his serious medical seddore specifically, Plaintiff alleges that he
was denied prompt and adequate care and treatment for a hernia. Plaintiff additionally contends
that the Cook County Sheriff has an establigheltcy and practice of failing to provide prompt
treatment to pretrial detainees with serious or potentially serious medical conditions. This matter
is before the court for ruling on Defendants’ mottordismiss for failure to state a claim. For
the reasons stated in thigler, the motion is denied.

L egal Standard

It is well established thatro secomplaints are to biéberally construedLuevano v. Wal-
Mart Stores, Inc.722 F.3d 1014, 1027 (7th Cir. 201®x0 sesubmissions are held to a less
stringent standard than formal pleadings drafted by laweidges v. Gilbert 557 F.3d 541,
546 (7th Cir. 2009). Rule 8(a)(2) die Federal Rules of Civil Rzedure requires only “a short
and plain statement of the claim showing that the pleader is entitled to relief,” in order to *
the defendant fair notice of what the ... glais and the grounds upon which it restsBell
Atlantic Corp. v. Twombh550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 47
(1957)); Windy City Metal Fabricators & Supply, Inc. v. CIT Tech. Fin. Servs., 586 F.3d
663, 667 (7th Cir. 2008).

give

To satisfy the notice pleadingquirements of Fed. R. Civ. P. 8(a)(2), a plaintiff need
only state his basic legalatin and provide “some indication ... of time and plad&dmpson v.
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Washington362 F.3d 969, 971 (7th Cir. 2004). In additinen considering whether to dismiss

a complaint for failure to state a claim upon whrelief can be grante the court assumes all
factual allegations in the complaint to be true, viewing all facts as well as any inferences
reasonably drawn therefrom-in the lighost favorable to the plaintiffBell Atlantic Corp.,550

U.S. at 563 (citingSwierkiewicz v. Sorema N,534 U.S. 506, 514 (2002)parish v. City of
Elkhart, 614 F.3d 677, 679 (7th Cir. 2010). A welepbed complaint may proceed even if it
appears “that actual proof of tle$acts is improbable, and thatrecovery is very remote and
unlikely.” Bell Atlantic Corp, 550 U.S. at 556.

Nevertheless, the factual allegations in tenplaint must be enough to raise a right to
relief above the speculative levéd. at 555. While a complaint does not need detailed factual
allegations, a plaintiff’'s obligation to provide the grounds of his entitlement to relief requires
more than mere labels and conclusions, and a formulaic recitation of the elements of a cause of
action will not do.Bell Atlantic Corp, 550 U.S. at 555 (citations omitted). The court “need not
accept as true legal conclusions,tbreadbare recitalsf the elements of a cause of action,
supported by mere conclusory statemerBsdoks v. Rosss78 F.3d 574, 581 (7th Cir. 2009).
“The complaint must contain sufficient factual mateccepted as true, to state a claim to relief
that is plausible on its faceBonte v. U.S. Bank, N,A624 F.3d 461, 463 (7th Cir. 2010) (citing
Ashcroft v. Igbal 556 U.S. 662, 678 (2009)). Furthermoaeplaintiff can plead himself out of
court by pleading facts that undermine thiegations set forth in the complairfee, e.g.,
Whitlock v. Brown596 F.3d 406, 412 (7th Cir. 2010) (citets omitted) (“A judicial admission
trumps evidence. This is the basis of the @ple that a plaintiff can plead himself out of
court.”).

Facts

Plaintiff is a pretrial detame at the Cook County Jail. Defendant Thomas Dart is the
Sheriff of Cook County. Defenda Mohammad Mansour is aaft physician and Manisha Patel
is a physician’s assistant at the jail.

Plaintiff alleges the following facts, assuntedge for purposes of the motion to dismiss:

Plaintiff was booked into the jail ondvember 12, 2011. At the time Plaintiff went
through intake at the jail, he informed Dedlant Mansour that he had a hernia and was
experiencing severe pain. Plaintiff againformed Defendant Mansour of his hernia on
December 20, 2011. Plaintiff also told Defend@wansour that the pain was severe and
worsening. Defendant Mansour toRlaintiff that his pain was not severe enough to warrant
treatment, stating that Plaintiff would not treated unless he was “doubled over in pain and
unable to walk.”

Throughout 2012 and 2013, Plaintiff repedtedinformed medical personnel via
grievances and in person that he was suifefrom a hernia. On May 6, 2013, Plaintiff was
treated by Defendant Patel, who told him thesas nothing that could béone for Plaintiff's
hernia or pain.

Plaintiff avers that the CooKounty Sheriff has an established policy and practice of



failing to provide prompt and accepta medical care for inmates.aiitiff bases this charge in
part on a July 11, 2008, Departmentlaktice report. According todtiff, the report states, in
relevant part,

CCJ fails to provide adequate and tiyjnedare to inmates with serious or
potentially serious acute medical conditions. CCJ’s acute care services
substantially depart from generally actepcorrectional medical standards. We
identified grossly inadequate acute care that led to prolonged suffering and
premature deaths of inmates of CCJ. utkccare was so deficient that inmates
suffered needlessly because medical staff failed to monitor acute conditions, and
failed to timely treat inmate’s conditionsWe found numerous instances where
CCJ's failure to adequately assess and treat inmates likely contributed to
preventable deaths, amputations, @adgations, and urgcessary harm.

Analysis

The complaint appears to state a tenabdenclagainst Dr. Mansour, and P.A. Patel.
Accordingly, Defendants’ motion to dismiss thengmaint for failure to state a claim is denied
with respect to them. However, the Court grahesmotion with respet¢d Defendant Dart.

In Estelle v. Gamble429 U.S. 97, 104 (1976), the Supee@ourt held that “deliberate
indifference to serious medical needs of @mers constitutes the ‘unnecessary and wanton
infliction of pain'... proscribed by the Eight Amendment.” This is true “whether the
indifference is manifested by pois doctors in their rg@nse to the prisonerigeeds or by prison
guards in intentionally denying or ldging access tanedical care....” Id.; see also Fields v.
Smith 653 F.3d 550, 554 (7th Cir. 2011). Likewise, e Process Clause prohibits deliberate
indifference to the serious mediaseds of a pretrial detainggrieveson v. Anderson38 F.3d
763, 779 (7th Cir. 2008 hapman v. Keltne241 F. 3d 842, 845 (7th Cir. 2001).

Deliberate indifference has both an objective ansubjective element: the inmate must
have an objectively serious medical condition, Hreldefendant must be subjectively aware of
and consciously disregard the inmate’s medical nEadner v. Brennan511 U.S. 825, 837
(1994);Estelle 429 U.S. at 103-045ee also Roe v. Elye@31 F.3d 843, 862 (7th Cir. 2011). In
the case at bar, the plaintiff carguably satisfy both prongs.

The complaint meets basic pleading requeeats by stating facts that suggest his
condition was potentially “serious,” for purposasconstitutional analys. A medical need is
objectively serious when “the inmate’s cdimh has been diagnosed by a physician as
mandating treatment or is so obvious that easelay person would perceive the need for a
doctor’s attention.Gomez v. Rand|é80 F.3d 859, 865 (7th Cir. 2012) (quotirRge v. Elyea
631 F.3d 843, 857 (7th Cir. 2031A condition is also objectively geus if “failure to treat [it]
could result in further significant injury amnecessary and wanton infliction of paiH&ayes v.
Snyder 546 F.3d 516, 522 (7th Cir. 2008) (citi@utierrez v. Petersl11 F.3d 1364, 1373 (7th
Cir. 1997)). Seventh Circuit cases “demonstiatbroad range of medical conditions may be
sufficient to meet the objective prong of a daldie indifference claimincluding a dislocated
finger, a hernia, arthritis, heartburn and viomg, a broken wrist, and minor burns sustained



from lying in vomit.” King v. Kramey 680 F.3d 1013, 1018 (7thrCR012) (quotindRoe, supra
631 F.3d at 861).

Serious medical needs “encompass not only itiond that are life threatening or that
carry risks of permanent, serious impairmenieift untreated, but also those in which the
deliberately indifferent withholdig of medical cargesults in needless jpaand suffering.”
Horton v. BartelsNo. 02 C 0740, 2003 U.S. Dist. LEXEZ595 at *5 (W.D. Wis. Jul. 18, 2003)
(citing Gutierrez 111 F.3d at 1371). The Seventh Circuit Court of Appeals has specifically held
that hernias and the pain resulting from them can constitute objectively serious medical
conditions for 8 1983 purposeSee Gonzalez v. Feinerma&63 F.3d 311, 314 (7th Cir. 2011)
(reiterating that hernia and chronic pain aresotiyely serious medicalbnditions and collecting
cases).

In the case at bar, Plaintiéfaims that he suffered fromheernia and thabecause of the
hernia was in severe pain. The court recognthes “a prison’s medical staff that refuses to
dispense bromides for the sniffles or minor acied pains or a tiny scratch or a mild headache
or minor fatigue--the sorts of ailments for whimany people who are not in prison do not seek
medical attention--does not by its refusal violate the ConstitutiBedriguez v. Plymouth
Ambulance Services77 F.3d 816, 829 (7th Cir. 2009) (quoti@gtierrez suprg 111 F.3d at
1372) (in turn quotingCooper v. Casey97 F.3d 914, 916 (7th Cir. 1996)). But given the pain
Plaintiff describes, and on thedis of an undeveloped record, theurt is not in a position to
determine that Plaintiff had no serious medical need.

Plaintiff is not, as the defendants suggesjuired to come forth with any evidence at all
at this stage of the proceedings, let alone “compelling evidenSe€Oefendants’ Motion to
Dismiss at p. 3.) Plaintiff need only provide “enough details about the subject-matter of the case
to present a story that holds togethé@wanson v. Citibank, N.,A614 F.3d 400, 404 (7th Cir.
2010), along with allegations “plausibly suggest{ngt merely consistent with) an entitlement
to relief.” Lavalais v. Vill. of Melrose Parkr34 F.3d 629, 632 (7th Cir. 2013) (internal quotation
marks and citation omitted). Thadts alleged support an inferencattRlaintiff's hernia and the
pain it caused may have been “serious.”

Moreover, Plaintiff has set forth facts thatbstantiate the subjae component of the
deliberate indifference test. To satisfy this proaglaintiff must allege that the defendant in
guestion was aware of and consaiyudisregarded his medical ne€&ke Farmer v. Brennan
511 U.S. 825, 837 (1994kstelle 429 U.S. at 103-04. Neither medical malpractice nor a mere
disagreement with a doctor's medicabdggment amounts to deliberate indifferenBee, e.g.,
Holloway v. Delaware Cnty. SheriffO0 F.3d 1063, 1073 (7th Cir. 2018ge also King680
F.3d at 1018 (“Negligence--even geonegligence--is insufficient tmeet this standard”). “This
subjective standard requires racdhan negligence and it apprches intentional wrongdoing.”
Holloway, 700 F.3d at 1073. Neverthelesiliberate indifferencean be manifested by such
actions as the refusal togwide effective treatmensee Fields 653 F.3d at 556, erroneous
treatment based on a substantial departuoen faccepted medical judgmt, practice, or
standardssee Rog631 F.3d at 857, or by “blatantly inappropriate” treatm@&néeno v. Daley
414 F.3d 645, 654 (7th Cir. 2005). If, as Plaintiff gie, he was told th&tis condition would
not be treated unless he was doubdedr in pain and wable to walk, suchiefusal to provide



treatment may constitute deliberate indifferencairfff explicitly states that he informed both
Defendants Mansour and Patel of his hernia aaddbulting severe pain, and they both refused
him treatment. In spite of Defendants’ insistenad Blaintiff concedes that his condition did not
rise to the level of “treatabilityDefendants’ motion [6] at p. 6), the Court does not see any such
concession in Plaintiff's complaint; counsel shwse greater care in making such claims.
Granting all reasonable inferences in favor of Plaintiff at this stage of the litigation, as the Court
must, finds that Plaintiff has asserted a col@atdaim of medical deliberate indifference as to
Defendants Mansour and Patel. The Court’'dipieary review does notjowever, preclude the
defendants from making any challenge t® ldggal sufficiency of the complaint.

Finally, the motion to dismiss is grantedth respect to Defendant Dart. Counsel
correctly states that the law governingilciiights actions is premised on the wrongdoer’s
personal responsibility, and tham individual therefore cannbe held liable in a Section 1983
action unless he caused or participatedam alleged constitutional deprivatioKuhn v.
Goodlow 678 F.3d 552, 556 (7th Cir. 2012) (citations omittétds also trughat the doctrine of
respondeat superiofblanket supervisory liability) does not apply to actions filed under 42
U.S.C. 8§ 1983See, e.g., Kinslow v. Pullar&38 F.3d 687, 692 (7th Cir. 2008). Plaintiff in the
instant case does not argtiet Dart played any direct, pergl role in the denial of medical
attention for his hernia. Instead, Plaintiff attemfsassert that the 8hff has a pattern and
practice of denying detaineegatded medical care, a claiostensibly supported by a 2008
Department of Justice report thrmade such a determination.

A suit against the Cook County Sheriff in his ol capacity is effectively a suit against
the CountyHolloway, 700 F.3d at 1071 (citinglonell v. Dep’t of Soc. Sery€l36 U.S. 658, 690
n.55, (1978). “While a municipality is not vicatsly liable under § 1983 for the acts of its
employees, a constitutional deprivation may bebattable to a municipalf ‘when execution of
a government’s policy or custom ... inflicts the injunjHbuskins v. Sheahab49 F.3d 480, 493
(7th Cir. 2008) (quotingviontano v. City of Chicagdb35 F.3d 558, 570 (7th Cir. 2008)). “A
local government unit’s unconstitatial policy or custom can be shown by: (1) an express policy
causing the loss when enforced; (2) a widespread practice constituting a ‘custom or usage’
causing the loss; or (3) a person with fipalicymaking authoritycausing the loss Housking
549 F.3d at 493 (quoting/alker v. Sheaharb26 F.3d 973, 977 (7th Cir. 2008)). Furthermore,
the Sheriff and superintendent may be liable “fwotentially systemic,” rather than “clearly
localized,” constitutionaliolations at the jail. See, e.g., Antonelli v. Sheahd&1 F.3d 1422,
1428-29 (7th Cir. 1996Riley-el v. lllinois No. 13 C 5768, 2014 WL 3396531, at *4 (N.D. Jul.
10, 2014) (Gottschall, J.)

Plaintiff's entire basis for asserting a cmiagainst Defendant Dart is based upon the
2008 U.S. Department of Justice report whiobk issue with the nuical care provided to
detainees at the Cook County Jail. HowevereDe@ant Dart’'s knowledg#hat Plaintiff was not
receiving adequate care from November 201Xhépresent, cannot be inferred from a report
issued in 2008 examining conditions in prior yelndeed, to the extent that the report gives rise
to any inference, it would be that having comeer such criticism, the Sheriff would have taken
steps to address the deficiencies noted—ntpkhe plaintiff's claims less likely, not more.
Accordingly Plaintiff has failed to make a claimaagst Defendant Dart isither his individual
or official capacities and he is dismissed d3edendant. The Court further notes that Plaintiff



continues to rely on the standard established u@detey v, Gibson355 U.S. 41, 45-6 (1957)
(stating that a complaint may be dismissed onlyig clear that no redf may be granted under
any set of facts that could beoprded consistent with the allegans) However, the test laid out
in Conleywas expressly rejected Bell Atlantic Corp. v. Twombly550 U.S. 544 (2007), in
favor of the plausibility standardtserth in that case and its progeny.

For the foregoing reasons, Defendants’ motion to dismiss Plaintiff's complaint for failure
to state a claim is denied. Defendants are direicteahswer or otherwise plead within twenty-
one days of the date of this order.

Date: October 20, 2014 /s/ John J. Tharp, Jr.
UnitedStateDistrict Coutt Judge




