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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)
JASTI RAO, )
)
Plaintiff, )
V. ) 14C66
)
CHRISTOPHER GONDI et al., ) Judge Virginia M. Kendall
)
Defendants. )
)
)
)

MEMORANDUM OPINION AND ORDER

Before his resignation in March of 2013, PldfriDr. Jasti Rao was high-profile cancer
researcher at the University of lllinois’s CollegieMedicine at Peoria, #®nured professor at the
University, and one of its highest paid employees. On March 21, 2013, that all changed when
Dr. Rao resigned his positions after being presented with evidence of misconduct by the
University’s outside counsel, including alléigas that he demanded and accepted cash
payments from at least one subordinate tp pf alleged gambling d#s and concealed the
extent of errors in papers published by his lath thien directed subordites to delete documents
evidencing the scope of the errors. Followirgreisignation, Dr. Rao sued the University, along
with his former supervisors, Dr. Sara Rusdld ®r. Dimitri Azar. In his surviving claim$,Dr.

Rao alleges that he was discrinted against on the basis of mational origin in violation of

Title VII and the lllinois Civil Rights Act of 203 (“ICRA”) (Counts I, Il, and VII), retaliated

! Dr. Rao’s Section 1983 claims against the University were dismissed on January 11 S2@Dkt. 253.)
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against for raising allegations of research improprieties against other professors (Count VII), and
denied due process and equal @ctibn (Counts IX and X).

After a long and contentious discoveryogess, both parties filed summary judgment
motions. Defendants moved for summary judgmon all counts; while Dr. Rao moved for
summary judgment only on his Due Process Section 1983 claim against Dr. Rusch and Dr. Azar
(Count IX). For the reasons stated herddgfendants’ Motion forSummary Judgment is
granted in part and denied in part, and Dio’BRéMotion for Summaryudgment is denied.

BACKGROUND

In this district, Local Rule 56.1 goverrike procedures for pi#es moving for and
responding to summary judgmermlong with a memorandum in support and relevant evidence
required by Rule 56(e), Local Ru56.1 requires the moving parto include a statement of
material facts as to which they contend there is no genuine issue and that entitle them to
judgment as a matter of law. L.R. 56.1(a)(@)e party opposing the motion must respond to the
movant’s Local Rule 56.1 statemt with a concise response tbe movant's statement,
containing a response to each numbered papagin the moving party’s statements and
separately, a concise statement of additional thetisrequire denial acfummary judgment. L.R.
56.1(b)(3).

Rule 56.1 “serves an important function by emguthat the proposed findings of fact are
in a form that permits the district court toatyze the admissible evidence supporting particular
factual propositions and determine precisely wiats, if any, are material and disputed.”
Schmidt v. Eagle Waste & Recycling, |rE99 F.3d 626, 630 (7th Cir.2010). When reviewing
Rule 56.1 statements, the court is not requiedwade through improper denials and legal

argument in search of a genuinely disputed fadrdelon v. Chic. Sch. Reform Bd. of T&33



F.3d 524, 529 (7th Cir. 2000). Districourts are entitled to regeistrict compliace with Local
Rule 56.1. See Boss v. Castr816 F.3d 910, 914 (7th Cir. 2016) fecting cases). “[A] court
does not abuse its discretion when it opts sregjard facts presented in a manner that does
follow the Rule's instructions.’Ciomber v. Coop. Plus, Inc527 F.3d 635, 643 (7th Cir. 2008).
Defendants moved to strike Dr. Rao’s RGR1 Statement of Additional Facts and his
Responses to Defendants’ Rule 56.1 Statememiaitrial Facts becaasthey included: (1)
legal conclusions or argumen(2) were predicated on &esay or lacked foundatioh(3) relied
on unauthenticated documents or inadmissible evideocg4) were not support by the cited
evidence. The Court routinely takethese motions to strike under advisement with the motions
for summary judgment as they are disfavoredhis district and rarely say more than the
equivalent of “follow the rule.” This timdjowever, the Court agreedth Defendants because
of the wide variety of flagrantiolations of Local Rule 56.1 Rather than merely striking the
statement, as the Court could have done, dvew the Court permitted the Plaintiff an
opportunity to revise his Statement of Additional F4¢8eeDkt. 285.) Dr. Rao did so on April
28, 2017, but this statement failed to cure manthefdefects that plagued his original Local
Rule 56.1 Statement of Additional Facts. As sule as set forth below, the Court disregarded

many of his statements and responsesféiilad to comply with Local Rule 56.1.

2 Pl. SOAF 1 2-3, 5-7, 9-24, 26-29, 32, 34-38, 40-44 and 45.

*Pl. SOAF 11 7, 18, 24, 33, 35, 38, 42 and 44.

* Pl. SOAF 1 1, 4-6, 8-13, 15-19, 22-26, 29-30, 32, 35-39 and 41; PI. Response to Defs’ SOF 1 24, 27-31, 35-36,
39-44, 47-48 and 61.

® Pl. Response to Defs’ SOF  20-28, 30-32, 35-44, 47-52, 59, 61, 77-78 and 79; PIl. SOAF { 1-45.

® Dr. Rao’s Reply to the Defendants’ Local Rule 56.1(bRB)Response will also be stegarded, as it fails to
comply with Rule 56.1 and Rao did not seek leave of Court to file the document. Courts within this district have
repeatedly stricken such replieSeePulliam v. City of Chj.No. 08 C 7318, 2010 WL 3238837, at *4 n. 2 (N.D. Ill.
Aug.12, 2010)Cent. States, Se. & Sw. Areas Pension Fund v. Sara Lee Bakeng&rg-.Supp.2d 900, 908—-09
(N.D. 1ll. 2009).



Without leave of court, Local Rule 56liinits parties responding to summary judgment
to the use of 40 statements of additional fad®. 56.1(b)(3)(C). Dr. Rao originally sought and
was granted leave to submit five additional factSeeDkt. 256.) Even with permission to file
additional facts, the majority of his statemeotsdditional fact included multiple assertions of
fact, with some statements congng more than 10 assertion$ fact. Although his revised
statement includes less facts than his originatkstn statement, Plaint$ revised statement of
additional facts includes over 150 facts in 45 paegdrs--almost quadruple the amount of facts
permitted by rule. L.R. 56.1(b)(3). Indeed, eatdtement should be limited to only one or two
factual propositions. See Cracco v. Vitran Express, In659 F.3d 625, 632 {7 Cir. 2009)
(“The numbered paragraphs should be short; gteyld contain only oner two individual
allegations, thereby allowg easy response.”) (quotimgalec v. Sanford191 F.R.D. 581, 583
(N.D. 1ll. 2000)). All but two of Plaintiff's reised statements include more than one factual
proposition and a significant number contaar or more factual assertionsSeg, e.g.Dkt. 286
19 12, 15, 17-18, 22, 24, 27, 30-32, 34-35, 37-38, 434445.) In spiteof being given an
opportunity to correct the previous filing and intemf this Court’s warning, Plaintiff continued
to file multiple fact statements within eadhdividual statement. The Court, therefore,
disregarded any fact after theufth statement — more leniency than Plaintiff deserved under the
circumstances.

Several of Dr. Rao’s statement of additibfects and responses to Defendants’ Local
Rule 56.1 statement also include legal aadtifal argument that must be disregardede
Patterson v. Ind. Newspapers, In889 F.3d 357, 359 (7th Cir.200@jolding that where “much
of [the party's] factual submission was arguntative” it was appropriate to strike itjudson

Atkinson Candies v. Latini-Hohberger Dhimanté29 F.3d 371, 381 n. 2 (7th Cir.2008) (“It is



inappropriate to make legal arguments in a @A statement of facts.”)Legal arguments are
the province of the supporting memorandoinlaw provided foby Rule 56.1(b)(2).

Defendants also object to a number of Rao’s Statement of Additional Facts because
the evidence cited in support includes unautleated documents. Rule 56(c)(2) permits a party
to object “that the material cited to support apdite a fact cannot be presented in a form that
would be admissible in evidentdgut Defendants do not asseratithese exhiks cannot be
authenticated, only that they were not autloatéid. Many of the challenged documents were
produced by Defendants or theireags during discovergand are likely to be authenticated at
trial. As a result, for the purposes of summaidgment, Defendants’ objections relating to
unauthenticated documents are overruled Isadfederal courts routinely consider
unauthenticated documents on motions for sumnualyment, for example, when it is apparent
[ ] that such documents are capable afuction to admissible, authenticated forrBdyce v.
Wexford Health Sources, IndNo. 15 C 7580, 2017 WL 1436963, at *3 (N.D. Ill. Apr. 24,
2017); see also Olson v. Morgary50 F.3d 708, 714 (7th Cir. 2014) (noting that summary
judgment materials may “be inaissible at trial so long dactstherein could latebe presented
in an admissible form.”) (citinged. R. Civ. P. 56(c)(2)-(4)).

The Court, however, disregarded all factaakertions that lack proper foundation or
where the cited material failed tapmport the purported assertion of facGee Jordan v.
Summers205 F.3d 337, 344 (7th Cir.2000) (“[Clonclus@tatements, indications of opinion, or
speculation [ ] do not produce a genuisgue for trial undeRule 56(c).”);Curry v. City of Chic.
No. 10 CV 8241, 2013 WL 1283477, at *8 (N.D. Mar. 25, 2013) (striking supplemental

exhibits for failure to comply with LocdRule 56.1, lack of foundation, and hearsage also



Smith v. Allstate Ins. CorpNo. 99 C 0906, 2002 WL 485374, at *4 (N.D. Ill. Mar. 29, 2002)
(striking portions of plaintiff's affidavithat provide no foundatiolor her statements).

A number of Dr. Rao’s rg®nses to Defendants’ Staterheh Facts and Statement of
Additional Facts and responses to Defendants’ithaithl Statement of Fact assert facts that do
not respond to Defendantgrious factual assertiong.o the extent that the non-movant wishes
to assert facts that go beyond the scope of respotlithg movant’s facts, he must do so in his
statement of additional facts aiids appropriate to disregaisuch extraneous materiégdeel.R.
56.1(b)(3)(C). See Ammons v. Aramark Unif. Servs.,,I868 F.3d 809, 817 (7th Cir. 2004)
(finding that district court dichot abuse its discretion in stnilg responses that added “other
additional facts™) Johnson v. Cnty. of CooRp12 WL 2905485, at *12 (N.D. Ill. July 16, 2012)
(“It is inappropriate for a non-movant to includéditional facts, meaning facts extraneous to the
substance of the paragraph to which the non-miorgaresponding, in Bocal Rule 56.1(b)(3)(B)
response. Rather, Local Rule 56etjuires specificallyhat a litigant seelkg to oppose a motion
for summary judgment file a response that ao# a separate statement under Local Rule
56.1(b)(3)(C) of any additional facts that requine denial of summary judgment.”) (citations
and internal quotation marks omitted). As a result, the Court disregarded those extraneous
assertions of fact and only considered facts in thagmreses that were relevant to establishing a
dispute’ See Cady v. Sheahat67 F.3d 1057, 1060 (7th Cir. 2006) (Local Rule 56.1 statements
that contain “irrelevant information, legal argants, and conjecture” do not comply with the
Local Rules);Levin v. Grecian 974 F. Supp. 2d 1114, 1117-18 (N.D. lll. 2013) (ignoring
“extraneous matter” in Plaintiffs Local Rule6.1(b)(3)(B) responses, btaking into account

“facts included in those responses that are relevant to showing that [] Local Rule 56.1(a)(3)

"See, e.gPls. Response to Defs’ SAF19, 22, 23-32, 35-36, 38-44, 46-49, 51-52, 54, 59-61, 69, 77,
79 and 80.



assertions are genuinely disputed”). Consistent with the foregdiagCdourt reviewed each
Local Rule statement carefully and disrefmt any intertwined gument, conclusion or
unsupported fact.

The following facts, therefore, are tbaes drawn from the supported and uncontested
aspects of both parties’ Statements of Facts and Statement of Additional Facts after this
painstaking process has been appliedaardindisputed unless otherwise noted.

Factual Background

Dr. Jasti Rao, is an Indian-born cancer researcher who was employed by the University of
lllinois College of Medicine aPeoria from January 2001 until his resignation in March 2013.
(Def. SOF 1 1; PI. SOF { 1.) Dr. Rao describesself as an internationally renowned cancer
researcher. The University originally hired.[Rao as a visiting professor in 2001 and then in
2002 or 2003, he became the program directothferUniversity’s Cancer Research Center, an
appointed position, and a tenured professor. (8@t | 7-8; Pl. SOF { 1.) In addition to being
the Director of the Cancer Research Ceniar Rao held two otheappointed, non-tenured
positions: the head of the Department of Béolsal and Therapeutic Sciences, which became
the Department of Cancer Biology and Pharatagy in 2006, (Def. SOF {1 7-9) and Senior
Associate Dean of Research to which he wamimped in 2008. (Def. SOF 1 9; PI. SOF § 5.)
These positions were appointed annually and Dr. Rao held these positions for the remainder of
his employment with the University. (De8OF 1 7, 9; Pl. SOF 2.) At the time of his
resignation, Dr. Rao was one of the Universitiige highest-paid employees, along with Dr.
Dimitri Azar, Dean of the University’s Collegaf Medicine, Dr. Joe Garcia, Vice President of
Health Affairs for University, and the headaohes of the University’s football and men’s

basketball teams. (Pl. SOF { 3.)



Following his appointment to Senior Assate Dean in 2008, DiRao reported to Dr.
Sara Rusch, the Regional Dean for the Peomapas of the University’s College of Medicine,
who evaluated Dr. Rao’s performance from 2@082. (Def. SOF 3, 12; PEOF T 5.) Each
year Dr. Rusch evaluated Dr. Rao’s performasbe, rated his performance as outstanding, and
in 2012 she nominated Dr. Rao taro awards, including the Pean of the Year Award, which
he received. (Def. SOF | 712, 13; Pl. SOF | Br) Rusch also approved Dr. Rao’s salary,
including for the last academy@ar of his employment. (Def. SOF  13.) From 2011 or 2012
onward, Dr. Rusch reported to Dr. Dimitri Azar, thean of the University of lllinois College of
Medicine at Chicago, who had a very positivewiof Plaintiff and ks performance prior to
August 2012. (Def. SOF 1 4, 12; Pl, SOF 1 6.)

As part of his job duties, Dr. Rao was responsible for a research lab, which included
supervising ten to fifteen employees, and for plodicies, procedures, and results of the lab.
(Def. SOF { 10; Def. SOAF 1 12.) Dr. Rao wasethat he was responsible for being familiar
with and complying with the University’s policies and procedures, including its equal
employment opportunity policy. (Def. SOF § 11As a University employee, Rao was required
to take annual ethics tests that included gaestrelating to the Univsity’s equal employment
opportunity policy. (Def. SOF T 11.All but one of the lab’s eptoyees was of Indian national
origin. (Def. SOF 1 10.)

On May 21, 2012, Dr. Rao became aware of an error in a paper that he had published
with other scientists. (Def. O 14.) The first author of the paper, Dr. Sravan Vanamala,
informed Dr. Rao through his staff that the em@s a result of uploadirtpe paper. (Def. SOF
1 14.) Dr. Rao corrected the error through migenda, which according to Dr. Rao, was the

first time in more than 30 years of academiclhing that he corrected a publication. (Def.



SOF 1 15.) On July 11, 2012, Dr. Rusch met \ldith Rao after receiving an anonymous letter
accusing Dr. Rao of a variety of malfeasanceluiting research misconduct and allegations that

he accepted cash payments from his employees. (Def. SOF § 16.) Dr. Rao denied any
wrongdoing, including disclaiming the allegation thattook money from his staff. (Def. SOF

17.) Dr. Rao, did however, accept responsibfiityany errors in publications published by his

lab as both an author and depaett chair. (Def. SOF { 17.)

As a result of the allegations, Dr. Ruschdtbr. Rao that she vgagoing to inform Dr.

Azar of the allegations and form an internal committee, which she called a “Dean’s Committee,”
to review the researctelated allegations against Dr. RafDef. SOF { 18.) Dr. Rao informed

Dr. Rusch he would cooperate fully in the istigation. (Def. SOF 18.) After Dr. Azar
became aware of the allegations, he recommetititdDr. Rusch forward her concerns to an
appropriate body for further ingggation. (Pl. SOAF § 41.) Prior to these anonymous
allegations against Dr. Rao, according to thevehsity’s outside counsel, no complaints had
been submitted to the University regarding Bao’s management of the lab. (Pl. SOF § 71.)

Dr. Rusch formed a Dean’s Committee, udieg sole discretion to select Dr. Pedro de
Alarcon, Dr. Thomas Santoro, and Dr. James faiih, all of whom are professors at the
University’s College of Medicine in Peoria, tovastigate the research-a#d allegations against
Dr. Rao. (Def. SOF T 19.) Dr. Rusch testifibdt she formed the Dean’s Committee because
she was concerned that the allBg@s could have serious repassions on Dr. Rao’s career and
she needed advice as to wiet the allegations should beni@rded on for a full research
integrity evaluation. (Def. SOF 30.) Dr. Rao disputes that thigas the true purpose of the
Dean’s Committee and points out that a Dean’s Committee is not defined in any University

document. (Dkt. 261 at 1 30-31; PI. 1 SOZF) On July 18, 201Dr. Rusch provided the



Dean’s Committee with a written charge as egpectations regardingheir review of the
research-related allegations awsiDr. Rao (Def. SOF | 21.) Die Alarcon provided Dr. Rusch
with a preliminary report on August 2, 2012,fdre the other members had reviewed or
commented on the draft report. (Pl. SOAF  2D). Rusch was not awe that the Dean’s
Committee members had not reviewed the prelmyineport and she showed Dr. Azar the draft
report. (Pl. SOAF § 27.) On August 7, 2012, Brean’s Committee issued a final report to Dr.
Rusch, which she forwarded to Dr. Azar. (D8OF § 22.) The final report found “several
issues with two manuscripts” published by Dr.oRalab in addition to “an atmosphere of
pressure and tension that maywdéaontributed to the misrepredation of data.” (Def. SOF
22.)

The Dean’s Committee also found that eherere several accusations beyond the scope
and mandate of their charge that should beh&urinvestigated, includg allegations that lab
employees gave Dr. Rao cash payments to keep their jobs and immigiattsn\sere forced to
work seven days a week, and were askegetdorm personal chores for Dr. Rao, including
cooking, gardening, and serving tables. (D®OF § 22.) The reportoncluded that the
Committee members could not be impartial due ¢arfiportance of Dr. Rao’s lab to the College
of Medicine, where they all wked, and recommended that an “impartial group” should evaluate
and investigate the remainder of the “very sesictcomplaints. (Def. SOF { 22.) In turn, Dr.
Azar contacted the Provost'$fioe regarding the allegations @gst Dr. Rao. (Def. SOF { 23.)
Drs. Rusch and Azar sent the researchgnitte allegations to Dr Mark Grabiner, the
University’s Research Integrity Officer, and sent the ethics-related allegations to Donna

McNeely, the University’&€thics Officer.. (Def. SOF T 23; Pl. SOF 32.)

10



Dr. Rao’s Allegations Regarding Dr.Azar, Dr. Garcia and Dr. Prabhakar

In late July or early August 2012, Dr. Raomplained to Dr. Rusch that Drs. Azar,
Garcia and Prabhakar each had errors in saintieeir publications. (Def. SOF § 80; Dkt. 222-6
at 115:22-116:12; Dkt. 222-3 &32:23-233:1.) None of #éise doctors worked on the
University’s Peoria campus or reported to. BRusch. In fact, DrsAzar and Garcia were
considered Dr. Rusch’s superiors. (Def. SPBL1.) Like Dr. Rusch, DrPrabhakar, who was
Indian, also reported to Dr. Azar. (Def. SOF { &Ir.)Rao asserts that Dr. Azar and Garcia are
not of Indian origin. (Pl. Ex. C §9.) Dr. Raaldiot initially report these errors to the Research
Integrity Officer. (Def. SOF 1 80.)

Dr. Azar recalled that he became awareDof Rao’s allegations against him in the
summer of 2012 after Dr. Rusch told him aboeinth Dr. Rusch, however, had no recollection
of informing Dr. Azar of the allegations agaimhgin. (Pl. SOAF  40.) Dr. Grabiner testified at
deposition that if he would haveown about Dr. Rao’s allegatis against Dr. Azar, he would
have concluded that Dr. Azar shdulot be a part of the reviepvocess; but the record does not
support that Dr. Azar knew obr. Rao’s allegations against hinefore the review process was
completed nor that Grabiner was aware of Ralbegations against Azar. (Pl. SOAF  40.)

In June 2013, several months after hisplnyment with the University ended, Dr.
Grabiner sent Dr. Rao a letter informing him that separate inquiries were opened into the
allegations he brought against Drs. Azar, Garcia and Prabhakar, and that each Inquiry Team
recommended that a formal investigation wa warranted. (Def. SOF | 82; Dkt. 222-4.)
Specifically, regarding the errors that Dr. Rao bhH€iged against Dr. Azarof the three papers
alleged to have errors, Grabiner determined a@hét one warranted going to the Inquiry stage.

(Pl. SOAF 1 35.) Dr. Azar responded to thegdtions by providing information to the Inquiry

11



Panel. (Pl. SOAF { 35.) The Inquiry Team daded that Dr. Azar had inserted an incorrect
image into a paper but concluded that there meagvidence of a deliberate intention to deceive.
(Pl. Ex. O; PIL. SOAF | 11.) The Inquiry Teaa®ramining Dr. Rao’s allegations against Dr.
Garcia similarly found that the paper includad inadvertent error “that was very likely an
honest” mistake and another “honest” typographecadr. (Pl. Ex. Q; PIl. SOAF |1 11, 13.)

The Ethics Investigation into Dr. Rao

On September 4, 2012, Dr. Rusch and Dr. Azat wmiéh McNeely, the University Ethics
Officer, and others to define a plan of acti@garding the allegatiorsgainst Dr. Rao. (DKkt.
227-6 at 207:9-20.) Before engaging externalinsel in late September 2012, McNeely
interviewed three individualsDr. Rao, Peggy Mankin, and BZhristopher Gondi. (Def. SOF |
24; Pl. SOAF 1 39.) Following the initial set imterviews, McNeely chose not to interview
anyone else due to her conceregarding the nature of the ajbtions against Dr. Rao and her
concern that additional expertiaad time were required to perform the investigation. (Def. SOF
1 24, Dkt 222-9 at 47:17-48:4.) Ahat point, she itiated discussions ith internal counsel
regarding engaging external counsetake over the investigatiorid() Before external counsel
was engaged, McNeely also contactee University’s adit department for any prior audits of
Dr. Rao’s lab and reviewed financial informatiotated to relevant grants. (Def. SOF  24.)

In late September 2012, the University irdd Kaye Scholer,ral two of their white
collar crime attorneys, Zaldwaynaka Scott anid Bussman, to evaluate the evidence and make
a determination as to whether any of the gateons against Dr. Rao were significant and
corroborated. (DeSOF 11 25-26; PIl. SOF 1 9-11.) Kayé&d@&er's investigation evaluated the
list of twelve allegations lodged against Dr. Rad aoncluded that ten of those allegations were

not supported by sufficient evidem (Def. SOF  27; Pl. SOFL$.) Kaye Scholer believed that

12



two allegations were significamnd supported by evidence and provided the University with
relevant information regarding tlhedonclusions. (Def. SOF § 27.)

Kaye Scholer concluded that Dr. Rao requiieg least one employee, Dr. Gondi, to pay
Dr. Rao back over $15,000 of his salarywmen July 16, 2010 and June 2012, which was
funded in part by federal grema (Def. SOF Y 28-29.) Theonclusion was supported by Dr.
Gondi's statements, video footage secretketaby Dr. Gondi in July 2010 showing Dr. Gondi
providing money to Dr. Rao, and Dr. Gondi’'s bank records (Def. SOF fi&yterviews with
Kaye Scholer during their investigation, Dr. Rdenied ever loaning ootherwise receiving
money from anyone working for him. (Def. SQR29.) Kaye Scholer concluded that Dr. Rao
had a need for cash without his wife’'s knowledge to a gambling problem. (Def. SOF { 30.)
As a result, Kaye Scholer determined that Dro Reeded to obtain la#gsums of money from
India to the United States without his wif&keowledge, supporting Dr. Gondi’s claim that Dr.
Rao asked him to transport largems of cash in violation of 8. law. (Def. SOF § 30.) Dr.
Rao admittedly that his wife had issues with hisigng and that he told his wife that he would
try not to gamble to make hkeappy but did not stop gambling. €D SOF § 54.) Dr. Rao’s wife
was not aware of how much time ggent in casinos but believédtht gambling was his way to
release stress. (Def. SOR4; Pl. SOAF 18.) Dr. Rao made more than $800,000 annually and
testified that he could gambleht wanted to do so. (PIO&F § 18.) The Par-A-Dice Casino
was issued marketso Dr. Rao and by the in the spring of 2010 and Dr. Rao was late in paying
other markers issued on March 30, 2010 and Ida2010. He was also late in repaying a
$75,000 marker in July 2010, and others issuethimuary and February 2011. (Def. SOF { 56.)
After these incidents, Dr. Rao’s credit wasgended by the par-A-DecCasino. (Def. SOF

57.) Plaintiff admitted to ganiihg during the weekday hours 8fam or 9 am to 5 pm, while

8 Markers are a type of loan issued by casinos
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employed by the University. (Def. SOF { 60Following his resignatin, Plaintiff placed
himself on the Voluntary Self-Exclusion List foasinos following his resignation. (Def. SOF
60.)

Plaintiff questions Dr. Gondi's motivationsé points out that Dr. Rusch informed Kaye
Scholer during the investigation that she belief2e. Gondi was making the allegations against
Dr. Rao because Gondi’'s careettla University was coming tan end since his performance
was subpar and he was unlikely to receive tenfd. SOAF { 19.) In fact, Dr. Gondi also
acknowledged that he had engage research misconduct. (FEOAF § 19.) To support his
position that Dr. Gondi's motivations were twotect himself, something which is rather
immaterial to the end result die investigation, Dr. Rao pointat that Dr. Gondi edited some
of transcripts of the audio recordings that weeat to Kaye Scholer. (Pl. SOF 64) Gondi was
one half of the conversation on the recordings and so was askeddw the transcript of the
recordings for accuracy as one of the speakers.

Dr. Rao also takes issue Kaye Scholersestigative tactics. (Pl. SOAF  20.)
Specifically, Rao challenges the manner inichhthe Kaye Scholer lawyers interviewed
witnesses by informing them that they had infation about them prior to their interview. For
example, Dr. Chetty, a lab employee testified Bassman told him that Kaye Scholer had bank
records of lab employees and that Dr. Chetbdak records showeditiwdrawals corresponding
to deposits made by Dr. Rao. Additionally, Mesari, another lab employee, reported that
University attorneys told him that other lab @oyees had given Dr. Rao money. (Pl. SOAF |
20.) . Rao also takes issue witie fact that Sussman contactib@ United States Attorney’s
Office (“USAQ”) (where Sussman was a formessistant United States Attorney) to report

allegations regarding him and that he afsssed along information regarding Dr. Rao’s

14



statements made during the interimsdestigation to the USAO. (FSOAF { 21; Pl. SOF | 15.)
Sussman affirmed that he had done so because his client, the University, had an affirmative
obligation to report any potential misuse, misapiation or fraud involing federal funds (and
the money paid to Gondi was a part of a fatlgrant). (Dkt. 259 at 218:3-22.) Sussman also
reported the information regarditggondi’s alleged transportation darge sums of cash for Dr.
Rao (assumedly as a potential wiobn of federal reporting laws)Def. SOAF  2.) Sussman
testified that he dichot tell anyone athe University that the USO directed him to place
restrictions or limitations on DRao. (Pl. SOF § 52.) Instead,sSman recalled that the USAO
originally instructed the Univeity not to share information garding the USAO investigation,
but at some point prior to the March 2leeting, Sussman confirmed with the USAO was
comfortable with Kaye Scholeelaying information about the vastigation to Dr. Rao. (DKkt.
227-8 252:10-253:21.) Kaye Scholeever requested Dr. Radnk records and never asked
him to sign a release for hisrghling records (Def. SOF § 23.)

Rao also takes issue with Kaye Scholeoaatusion regarding professional errors in his
publications. Kaye Scholer concluded that thveas sufficient evidence to support the allegation
that Dr. Rao concealed a number of publicatesrors by the lab anfurther destroyed or
directed others to destroy summaries of a revdéuwhe lab’s papers seening for errors. (Def.
SOF 1 24, Dkt 222-9 at 47:17-48:4.) Kaye Scholer concluded that this allegation was
corroborated by an audio recording of Dr. Raorirging employees to delete the summaries in
addition to a forensic examination of computewhich showed that documents were deleted.
(Def. SOF 11 31-32.) The forensio/iewv was limited to the reviewf electronic material. (Pl.
SOF 1 63.) Kaye Scholer did not interview Rao about the deletion ¢fie summaries or ask

him if he had a copy of the summaries, nor MicNeely ask Dr. Rao or instruct anyone to ask
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whether Dr. Rao had those documents. (Pl. SOAF | 16; PI. SOF {150, 55, 57.) Sussman also
did not ask Dr. Rao about the substance ef shmmaries, because he was focused on the
concealment of evidence and Dr. Rao’s directioddiete the summaries. (Def. SOAF | 7.) Dr.
Rao never told Sussman about shenmaries. (Def. SOAF 1 8.)

With his attorney present, Dr. Rao waserviewed by Kaye Scholer on October 24,
2012, and at that time told the inteewers that his staff hadwiewed the publiations and had
identified only three papers with errors. (D8OF § 33.) Sussman interviewed Rao again in
December 2012, and again told Sussman that there were only three wiipezgors. (Def.
SOF 1 34.)

Based on her review of one of the recordedversations, McNeglconcluded that Dr.
Rao was being secretive regarding the amountrofemade by his lab and that he directed his
staff to delete and not to share certain rifation. (Dkt. 227-6 at 218:21-219:13.) McNeely
agreed that it would not be improper for Rao tbhis employees to come to him with errors and
not to talk to others in the lab about i(Pl. SOF | 60.) Yet, McNeely dismissed Rao’s
statement that he was attempting to identify errors and get those errors fixed, after listening to
the recording of the conversatibetween Gondi and Rao as mety credible (Pl. SOF |1 61,
70; Def. SOAF | 11.) McNeglconcluded this because she had never seen someone look for
errors or have others look forrers and then delete the suppoftthem. (Pl. SOF § 67.)
McNeely was focused on the deletioihdocuments. (Dkt. 258  68.)

During the investigation, other than Dro®li, all other lab employees denied being
afraid of Dr. Rao when asked by outside coungBef. SOF  36.) Scott; however, concluded
otherwise, after listening to a recordedneersation between Ramd his staff which she

determined to be threatening and menacing. .(BefF I 35.) Sussman further found that there
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was an atmosphere of fear astless in Rao’s lab, which hetrdiuted to Rao’s management
style and the fact that many thfe lab’s employees relied on th@bs to stay in the country.
(Def. SOF { 35.) Kaye Scholer informed McNeéhat they believed #t the lab employees
other than Gondi were not being truthful besa they were afraid of Rao. (Dkt. 222-11 at
226:11-229:21.) Sussman based his assessmeng ovittlesses’ demeanor and recordings of
Rao which included Rao threatening the careeesnployees who spoke poorly of the lab.

The Research Integrity Investigation

In the fall of 2012, the reaech integrity allegations concerning errors in papers
published by Rao’s lab were sent to Dr. Mark Grabiner, the University’s Research Integrity
Officer. (Def. SOF § 23.) McNeely testified thelte and Grabiner were careful to keep the
ethics investigation separateofn the research integrity invegtion. (Pl. SOAF f 42.)
Grabiner oversaw the procedures surrounding ltegations of research misconduct. (Pl. SOAF
1 3.) The research integrity mess begins with a determinatias to whether the matter should
be reviewed by an Inquiry Team. (Pl. SOAF 1 1lh his role as Research Integrity Officer,
Grabiner reported to Dr. Mitra Dutta, the Univgrs Vice Chancellor for Research. (Pl. SOAF
1 4.) During the pre-inquiry stage, Grabiner aad consult with Rusch(Def. SOF | 61.) As the
pre-inquiry stage wasoacluding, Grabiner met with eithddr. Azar or Dr. Tobacmen, the
Associate Dean of the Universgymedical school, and decided nwove to the process to the
inquiry stage. (Def. SOF 61.)

On October 4, 2012, Dr. Gralein sent a letter to Race informing him that the
University was initiating an inquiry into alletjans of potential misconduct in regards to five
publications. (Def. SOF { 62.) Raas the last author of four oof five of the publications,

meaning that he was responsible for fixing peold with the publications. (Def. SOF { 62.)
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Grabiner then established thequiry Team with three memlsrthough other inquiry panels
established by Grabiner consisted of only mvembers and Grabiner could not recall why he
selected three members on Rao’s Inquiry Pandl. SGAF § 28.) Prior to the Inquiry Team’s
work being conducted, the University infoech Rao that the team comprised Dr. Rhonda
Kineman, Dr. Beatrice Yue, and Dr. Thomase@Gilner. (Def. SOF { 63.) Although given an
opportunity to challenge any dhe proposed Inquiry Team meerb, Rao stated that team
members were fine with him. (Def. SOF { 63.)

Although he could not recadinother inquiry where the respondent was not interviewed,
Grabiner did not seek to interview Rao becahgeevidence against him was overwhelming that
misconduct had occurred. (Pl. SOAF § 35.) (Pl. SGAF5.) Rao also asserts that he prepared
a letter to correct an error in one of the papefere the inquiry began but according to Dr. Rao,
the letter was not provided to thequiry Team. (Pl. SOAF { 36.)

On December 17, 2012, the Inquiry Team $ad their report, which found that further
investigation was warranted into the four publicasiavhere he was listeas the last author in
addition to thirteen other publications. (D&OF | 64.) Dr. RhondKineman, one of the
members of the Inquiry Team broadened the sobpiee inquiry. (Pl. SOAF § 10.) The Inquiry
Team did not consider the fifth publication oétbriginal set of papers under review because it
was more than six years old. (Def. SOF { 6@n December 20, 2012, Rao responded to the
Inquiry Team and concluded that the data dagilbn issue in a paper where he was the last
author and Dr. Vanamala was the first authos wdéentional on Dr. Vanamala’s part. (Def. SOF
1 65.) Rao also responded tbéthe additional thirteen papeusider review, eleven needed to
be corrected. (Def. SOF § 65.) Rao was not lmhitethe information that he could give to

Grabiner in his respae. (Def. SOF { 65.)
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On January 8, 2013, Dr. Mitra Dutta, thec®iChancellor for Research, informed Dr.
Rao that she agreed with the Inquiry Tearesommendation and ordered that an investigation
into the allegations be condudte (Def. SOF q 66.) The University informed Dr. Rao of the
allegations against him on February 8, 2013, tiedcomposition of the Investigation Panel on
February 21, 2013. (Def. SOF { 66.) On March 1, 2013, Rao challenged the composition of the
Panel. On March 20, 2013, the University infornitab of a change to the Panel. (Def. SOF
67.) Rao was given another opportunity to objecthe composition of this newly comprised
Panel which included Dr. Maciej S. Lesniak, Dialin M. Kumar, and Dr. Alan Diamond. He
did not challenge the new PangDef. SOF { 67.) The Investiion Panel interviewed Rao on
February 27, 2014 with his attorney presefRef. SOF { 68.) The University gave Rao the
opportunity to provide any infornian that he wished to the Instigation Panel. (Def. SOF
68.) In his interview with thenvestigation Panel. Rao indicatedtlas part of his oversight of
the publications, he reviewed “every figure.” (DSOF § 69.) Rao also indicated that he was
responsible for the lab’s grants gouablications. ([2f. SOF § 69.)

In February 2013, Rusch and Azar attend@&bard meeting where the issue of Rao and
the internal investigain was discussed. (Pl. SOAF T 43NicNeely, however, does not recall
Drs. Rusch or Azar being present at the tmgewhere it was decided that Dr. Rao would be
presented with the evidence of Kaye Scholengstigation, although Dr. Rusch was aware that
the meeting was going to take place and McNeely informed her that she hoped Rao would
resign. (Dkt. 227-6 at 263:14-2Bkt. 227-3 at 171:13-23.) Azand Rusch were also part of
conversations, with various updates, leading ughéodecision to offer Dr. Rao the opportunity

to resign. (Dkt. 227-6 at 14-23r. Rusch testified that out&dof being interviewed by Kaye
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Scholer and a meeting she had with McNeellata February or egrIMarch 2013, she did not
receive any other updates fronetth. (Dkt. 227-3 at 167:14-24.)

March 21, 2013 Meeting

On March 21, 2013, Dr. Rao and his persott@raey attended a mieg with Scott,
Sussman, and the University’s employment coudehica Khetarpal, of &&kson Lewis. (Def.
SOF 1 40-41; PI. SOF  16.) No other Universityployees were present at meeting. (Pl. SOF
1 17.) The University authorized Kaye Schdteiact on its behalf anpresent the evidence of
the investigation. (Dkt. 258 § 18.) At the timethe meeting, no one had made a determination
about Rao’s employment statu®ef. SOF  50; Pl. SOAF { 6.)

The meeting was scheduled with little wetito Rao. Sussman was aware that Rao had
some recent stress-induced health issues and that his father-in-law had recently passed away.
(Pl. SOAF 1 24; PI. SOF 1 23.) McNeely, who did not attend the meeting, was not aware of Dr.
Rao’s hospitalization but was aware that Rao $@mte recent weight loss and health concerns.
(Pl. SOF 1 24

The Kaye Scholer lawyersgsented a PowerPoint presentation embedded with some
recorded conversations. The following excenptse played for Rao at the meeting:

RAO: | want let you guys know one ftig, okay? If you guys scared and talk

nonsense, it is not going to help anyboycept one or two people don't have a

data duplication, okay? Everybody have sbowe or other there is a duplication.

Okay? | will show eachndividual where their overlapare. And we find except

one or two people. That's itJuly 17, 2012) (Slide 4)

RAO: Minor mistakes | will definitelyignore, otherwise it is coming to almost

thirty, forty papers. | can't go that my papers. That way | can tell simply,

“Those are minor, that's whiyignored.” And as long agou guys also has to keep

that secret. If that secret come ontilgour career done. | aralling you honestly.
(July 17, 2012) (Slide 5)

RAO: If somebody think that the lab is goitg be in troubleand if they leave
someplace and if they joined any place, they may not have a job there. | will
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immediately respond and send them, “Thpeeple did a scientific fraud that's
why they left the lab.{July 17, 2012) (Slide 6)

RAO: I'm going to take care of it as long as you guys don’t talk nonsense. And
then if you guys think that, and then “oh, | can go and get a job,” you'll never get
in scientific field a joblf you get a job, also, | promise God, your job is removed

yesterday, because of the scientific fraud. I'm not that dumb, and I'm very
capable to go any extreme. (July 17, 2012) (Slide 7)

RAO: When it came out, and | haveltmk everybody’s. That's why few people
are helping. And then also, thennsebody find a mistake, don’t think they're
personally looking. | requested them.dbn’t have time, that's why they're
helping me to look. | really appreciateethtime, and look very careful. (July 17,
2012)(Slide 8)

RAO: But | can’'t go and show all the mages, all the small mistakes, | can’'t do

it. Only a few things then we can tell. Rest of the things we have to keep
ourselves. That's why | told whoever rewied, and then | already told them to

discard everything, and then computer alsey then delete. And | already told
them, they already did. (July 25, 2012)(Slide 9)

(Def. SOF 1 42.)

The PowerPoint presentation also includadlio and video clips of Rao refusing to
accept a check from, Gondi and instead ingjston cash and then accepting an envelope
containing cash from Gondi. (Def. SOF  40-BL;SOF  16.) During the meeting, the Kaye
Scholer attorneys informed Rao that he had presly told them that he had not loaned money
to his employees. (Def. SOF | 46.) Rao’s adprdid not disagree with this description of
Rao’s past statements to the Kaye Scholer lasvy&ussman offered to hear an explanation of
what the envelope of cash was for during ititerview and during the weekend following the
meeting. Rao’s attorney never offered ayplanation for why Rao took cash from Gondi.
Although Sussman informed him he would be opene@aring an explanation, he admitted that it
was unlikely that any explanation would make a difference. (Def. SOF { 46; Def. SOAF { 6;

Dkt. 227-8 at 180:24-181:2.)

21



During the confrontation meeting, Sussman e@rRao’s attorney’s qelest to listen to
the entire audio recordjnindicating that the Unersity did not wish t@ngage in full discovery
at that point and only played parts of the recwys were therefore plag during the meeting.
(Pl. SOAF 11 22, 24.) McNeely testified that theiversity did not tell Sussman that Plaintiff
would not be allowed to hear the entire audicordings, but she subsequently agreed with that
decision. (Pl. SOF § 54.) The March 21st nrmgetvas the first time Rao had seen the video of
him accepting cash from Gondi. (Pl. SOF § 48)ssman did not provide Rao with a copy of
the PowerPoint presentation shown to him durimgniieeting. (Pl. SOF § 34.) Sussman did not
ask Rao any questions during the presentatitiadh Rao made some unsolicited comments at
the meeting. Nevertheless, Sussman informedRBo. and his counsel thia¢ did not think that
anything Dr. Rao told them wagoing to make a differencgPl. SOF q§ 34, 48.) McNeely
concluded that Rao failed toqwide a plausible explanation &s why he accepted cash from
Gondi. (Def. SOF | 41.) During the camitation meeting, Sussman, with McNeely’'s
knowledge, told Rao for the firsime that the USAO was investiting the allegions against
him. (Pl. SOAF 11 24, 44; Pl. SOF { 28.)

At the time of the meeting, the Universitiiose to limit Plaintiff’'saccess to University
property, computer systems, and the Universitjlected his University-issued laptops and
electronics shortly after the mewy. (47-48; Pl. SOF § 40.) Khepa, one of the Kaye Scholer
attorneys at the meeting, informed Rao thatUnsversity access was restricted but did not say
how long the restriction would last. (Pl. SAK 29, 25.) Khetarpalyith the University’s
authorization, informed Rao that the Universityswaepared to take action to relieve him of all
of his titles and duties and that in the meantimaavould not be permitted to work. (Pl. SOF |1

27, 36.) Rao understood this to mean that helveéng terminated. (Pl. SOF  72.) During the
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meeting, the attorneys offered Rao, through hisrrgey, the opportunityo resign his position.
(Def. SOF 1 43.) Khetarpal informed Rao thdtafchose to resign, he could have some control
over the message regarding his departure fileenUniversity and codl potentially avoid a
protracted tenure removal process. (O®OF § 43.) Although Rao does not recall anyone
telling him he was terminated, he believed he Wwaing terminated. (Def. SOF | 44) Rao was
aware of the rights of tenured professors whichuld require a hearing before the University
Board of Trustees, was aware that the Universitiflinois statutes goveed his removal, had
participated in at least one removal procegdim the past, and was represented by counsel.
(Def. SOF {1 45.) (Rt. 227-5 at 97:16-18.)

. McNeely preauthorized the actions thfe Kaye Scholer lawyers at the meeting
including limiting Rao’s access to the Univiggyscomputer systems. (Pl. SOF § 20, 37.)
McNeely authorized the limitation on accesotigh the weekend until Rao notified them of his
decision. (Pl. SOF | 42; Def. SOAF 1 4.) sRu knew that Rao’s access to his office and the
University computer systems waldbe restricted since her assistant made the arrangements to do
so, but the decision to restretcess was made by McNeely. (FOAF | 45; Pl. SOF § 41.) As
a result, Rusch did notxpect that Rao could perform the sataeel of work as before. (PI.
SOAF { 45.) Sussman testified that Raoctsess was limited to protect the integrity of
documents and the personal safety of Universityployees. (Def. SOF { 47.) McNeely also
testified that the restriction was applied due ®ghor forensic review which indicated that files

had been deleted shortly befahe meeting. (Def. SOAF | 4McNeely was aware that Rao’s

° Dr. Rusch and Dr. Rao were both involved in the multi-yacess to terminate the employment of a non-Indian
professor, Dr. Weber, who reported to Dr. Rao. (Pl. SOAF 1 33.) Dr. Rusch attended the meetings and hearings
that were held regarding Dr. Weber, and followed up WithRao to ensure the University’s policies were being
followed. (Pl. SOAF 1 33.)
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hard drives could have been inealgn less than one day, allowihgn the ability to continue his
work over the weekend, but decided not to t#kat step and instead directed that Rao be
escorted to his home by security to retrieveWniversity electronics(Pl. SOF 1 44, 45.)

Ms. McNeely knew that outside counsel swgoing to discuss the existence of the
USAQO'’s investigation with Dr.Rao at the meeting so that lmad a fair and appropriate
understanding of the severity tfe information and the evidem so that he could make an
informed decision. (Dkt 227-5 &4:10-23; Pl. SOF § 33.) Mieely testifiedthat everyone
involved in the decision agregldde USAO investigation should lrecluded in the “sript.” (Pl.
SOF 1 33.)) McNeely chose testrict Rao’s access to the University’s network because the
University had just confirmed around that timattithe files had been deleted. (Pl. SOF § 39.)
After the meeting, McNeely updated Rusch andrimid her that the University was waiting for
Dr. Rao’s response. (Pl. SOAF | 34.)

Sussman told Rao during the meeting thatwoalld need to givehe University his
decision by Monday, March 25, 2013 at 9 a.mef(BOF | 51; Pl. SOF § 26.) McNeely chose
the deadline in order to allothe University an opptunity to determine whether it was going
take steps to make the investigation publid atart the process e€moving Rao from his
positions. (Pl. SOF | 26; Dkt. 227-5 at 111:15-113:20; Def. SOAF 1 9.)

The day after the meeting, on March 22, 2013, Sussman sent an email to University
counsel and McNeely relaying aro@rsation he had with Rac&torney where Sussman told
Rao’s attorney that he had received a media igduit would hold off to give Rao a “chance to
get his ducks in order” and that Rao’s attormegicated that he belved Rao would resign,
which Sussman described as good news. (Pl. SP2%.) Dr. Rao’s attorney told Sussman that

Rao had made up his mind within hours of theeting and therefore Rao never asked for
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additional time to consider his decision teign (Def. SOAF  3.) On March 25, 2013, Rao
submitted a written resignation letter to the Unsitgrthrough counsel informing the University
that he was resigning from both his administatpositions and his tered faculty position.
(Def. SOF 1 52.) Prior to submitting his resitymia, Rao spoke with and corresponded with his
attorney. (Def. SOF { 53.) Héso spoke with his children,he are attorneys and who strongly
recommended that he not resignd.)( Dr. Rao’s wife also counseled him that he should not
resign. [d.)

On January 26, 2014, Rao filed this feddeatsuit against the University, and Drs.
Rusch and Azar claiming they discriminatedaiagt him by interferingvith his employment
relationship based on his national origin—Indianaliated against himand deprived him of
Due Process and Equal Protection.

Conclusion of the Research Inteqrity Inquiry

On July 2, 2014, more than 15 months dfigrresignation, and sevemonths after filing

his federal lawsuit, Rao recetvea draft of the Investigatio®anel's report, to which he
responded through his attorneygDef. SOF | 70.) Rao rewed the final report dated
September 29, 2014. (Def. SOF § 70.) In thd fieport, the Investigation Panel found that all
of the papers under review suffered significargadttures from accepted ptae of the relevant
professional community. (Def. SOF § 71.) The Paits® concluded that there were a number of
instances in which “figuresvere duplicated, several with manipulation, and one figure
plagiarized, in what was percetv®y the Investigation Panel meetb as attempts to render the
figures unrecognizable, lead[ing] to the conabasihat the practice wasrevalent in the lab
group and may have existed as an organizedeanduraged behavior.” (Def. SOF | 71.) The

Investigation Panel, however, concluded thatcituld not reach the level of confidence as
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indicated by the term ‘preponderai’ to find that Plaintiff wa directly responsible for the
issues with the papers under review, findingaadt that he acted rdeksly. (Def. SOF |1 71,
74.)

Dr. Dutta transmitted the final investigation report to the Chancellor for disposition of the
case. Rather than accepting the Investigation Panel’'s recommendation, however, Dr. Dutta
recommended that Rao be held responsible foerttogs in his lab’s publications because he was
the senior author on the papers, director eflib, and responsible for the practices under his
supervision and the accuracy of data submitbegublication, emphatic about his oversight of
the manuscripts, and was the indiwval who received the federalkgt. (Def. SOF | 72.) Dutta
found that the errors, which required the manipoaind rotation of images “show a disturbing
pattern” indicative that Rao act@atentionally or recklessly anthat the standard of proof had
been met through Rao’s testimony regarding Imvolvement in the manuscripts, his
understanding of the poliggas well as his acceptance dSpensibility. (Def. SOF { 73.) In
coming to her conclusions Dutta reviewed Ratéstimony, the final report, and met with
Grabiner, who recommended that Rao be hadassible. (Pl. SOAF 11 4, 14.) On January 6,
2015, Rao received the Chancellor’'s responsé;hwsupported Dutta’s recommendation. (Def.
SOF 1 75.) Rao appealed to the Presidenteofthiversity arguing that the research integrity
process deviated from University policy to the extihat he was deprived of due process. (PI.
SOAF 1 5.) The President affirmed the Chanc@alldecision. (Def. SOF | 75.) In February
2015, the University informed Rao that it hatformed the Office of Research Integrity
regarding the results of the research intggprocess. (Def. SOF { 76.) Rao submitted
corrigenda to correct errors in nine articleef. SOF § 77.) In April 2016, Rao received a

letter from Grabiner informing hi that he, along with the FedEfiffice of Research Integrity,
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had received new allegations of research miscanauncfigures in twelvgublications, four of
which were part of the previouisvestigation. (Def. SOF § 79.)

Dr. Rao’s Claims of Discrimination

Rao asserts that on September 19, 2012, hemite Dr. Rusch and explained that he
believed he was being discriminated against because the investigation into allegations of his
malfeasance was being pursued more aggressiatyalprevious investigation into false claims
that Dr. Geiss, another Univessiemployee, made about Dr. &®s health. (Pl. SOAF 38.) On
September 22, 2012, Dr. Rao sent Dr. Rusch aalemiterating that he believed he was being
discriminated against due to the alleged dispanthow the two investigations were handled.
(Pl. SOAF { 38.) On Novemeb 12, 2012, Rao sent anothera@into Rusch, copying Grabiner
and McNeely, indicating that he felt that he wmesng subjected to raadi discrimination as a
result of the investigation. (Pl. SOAF { 38n late November 2012, Rao filed a complaint of
discrimination against Dr. Rusch with the Uaisity Office of Access and Equity and the
University ethics office, allging that Dr. Rusch treated hipoorly in connection with an
incident from 2008, when another faculty memfasely accused Rao of having cancer. (Def.
SOF 1 37.) In the complaint, Rao also alleget Busch favored Dr. Gondi in connection with
the investigation but has concediat this was not discriminatg since Gondi is also Indian.
(Def. SOF § 37.) McNeely investigated Rao’snpbaint of discrimination and concluded that
Rao was supportive of the actiorvaived with Geiss and was involden the plan of action in
2008, regarding the false health accusations niigd€eiss. (Def. SOF § 38.) Sussman also
investigated Dr. Rao’s complaint regarditige 2008 incident, and passed along his factual

findings to the University’s employment coung@ef. SOF  39.) In Jmary 2014, Rao filed a

27



Charge of Discrimination with the EEOC, gieg discrimination based on national origin and
retaliation. (Def. SOF { 89.)

Jurisdictional Facts

The University is an employer within theeaming of Title VII of the Civil Rights Act of
1964 (Def. SOF § 2; Pl. SOF { 4.) Jurisdictiopngper pursuant to 28 U.S.C. § 1331 because
the case involves federal qtiess arising under Tle VII of the Civi Rights Act of 1964, 42
U.S.C. 8 2000e et seq., and under the Civil Bigkct of 1871, 42 U.S.C. § 1983. This Court
also has supplemental jurisdiction pursuar28dJ.S.C. § 1367 over Dr. Ba state law claims.
(Pl. SOF 1 7.) Venue is prappursuant to 42 U.S.C. § 2002e)88) for Plaintiff's Title VII

claims and 28 U.S.C. § 1391 for Plaintiff's remaining claims.

LEGAL STANDARD

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material faatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). Whether a fact is matedapends on the underlyirggbstantive law that
governs the disputeCarroll v. Lynch 698 F.3d 561, 564 (7th Cir. 2012) (citation omitted). “A
factual dispute is ‘genuine’ only if a remsble jury could findor either party.” Nichols v.
Mich. City Plant Planning Dep/t755 F.3d 594, 599 (7th Cir. 201dhternal quotation marks
and citation omitted). Because the plaintiféars the ultimate burden of persuasion, the
defendant’'s summary judgment burden “maydiseharged by ‘showing-that is, pointing out
to the district court—that there is an absewicevidence to support tmnmoving party’s case.”
Celotex Corp. v. Catretd77 U.S. 317, 325 (198&8ee also Andrews v. CBOCS W., Inel3
F.3d 230, 234 (7th Cir. 2014). *“Upon suchslaowing, the nonmovant must then ‘make a

showing sufficient to establish the existence of an element essential to that party's case.
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Modrowski v. Pigattp712 F.3d 1166, 1168 (7th Cir. 2013) (quotdglotex 477 U.S. at 322).
The nonmovant must “go beyond the pleadings.demonstrate that there is evidence upon
which a jury could properly proceed to find a verdict in her favdd” at 1168-69 (internal
guotation marks and citation omitted). Summakdgment is appropriate where “no reasonable
jury could rule in favorof the nonmoving party."SeeBagwe v. Sedgwick Claims Mgmt. Servs.,
Inc., 811 F.3d 866, 879 (7th Cir. 2016) (citation omitted).

DISCUSSION

Exhaustion of Administrative Remedies Dr. Rao’s Title VII Claims

The University first argues that Dr. &afailed to exhausthis national origin
discrimination and retaliation claims to the ewte¢hey are based on the fact that University
officials reversed the findings of the reseairdlegrity Investigation Panel decision because that
decision took place long after he filed his EEOC Charge of Discrimma (Dkt. 220 at 3-4;
Dkt. 86 11 56, 61.)

In order to maintain a claim under TitlellVa party must exhaust its administrative
remedies.See Rush v. McDonald's Carp66 F.2d 1104, 1110 (7th Cir992). The scope of the
subsequent judicial proceedinigslimited by the nature of éhcharges filed with the EEO®@I.
This ensures that the employer receives naticéghe conduct abouwhich the employee is
aggrieved and guarantees thad tBEOC and the employer have an opportunity to settle the
dispute.Cheek v. W. & S.Life Ins. C&1 F.3d 497, 500 (7th Cir. 1994).

EEOC charges should be construed liberb#gause they are completed by laypersons.
Cheek 31 F.3d at 500 (citinJaylor v. W. & S. Life Ins. C0966 F.2d 1188, 1195 (7th Cir.
1992)). A Title VIl plaintiff may only bring claimsncluded in his EEOC charge or those that

that are “like or reasonably laded to the allegations of theharge and growing out of such
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allegations.”Jenkins v. Blue Cross Mut. Hosp. Ins., Jri&38 F.2d 164, 167 (7th Cir. 1976) (en
banc) (quotingDanner v. Phillips Petroleum Co447 F.2d 159, 162 (5t&ir. 1971)), cert.
denied, 429 U.S. 986, 97 S.Ct. 508(6) (internal quotations omitted)[I]n order for claims to

be reasonably related to one another, therstrbe ‘a factual retoonship between them,
meaning that at a minimum they must ‘ddserthe same conduct and implicate the same
individuals.” Whitaker v. Milwaukee Cty772 F.3d 802, 812 (7th Cir. 2014) (quoti@beek 31
F.3d at 500) (emphasis in original).

In his EEOC Charge of Discrimination, Dr. &kalleged that the University’s July 2012
investigation into the integrity of his lab’'ssearch was motivated by discriminatory animus
based on his national origin because on two m@oasions, Dr. Rusch had refused to investigate
anonymous complaints she receivedarding her supervisor, D&arcia, yet when she received
anonymous allegations regarding Dr. Rao, she idmately investigatedhe charges, despite
Rao’s assertions that he hadealdy investigated thallegations against him. (Dkt. 262-2.) Rao
also alleged that Rusch failed to investigate claimas Rao made againsther professors and as
the inquiry progressed, he informed the Univertigt he was concernedttvthe biased nature
of the investigation. Id. 1 X.) Rao also alleged that thisgquiry eventually led to his forced
resignation. I¢.  XlIll.) Rao also alleged that thesdrimination was continuing. (Dkt. 262-2.)

Rao’'s EEOC Charge of Discrimination, h includes allegations regarding the
discriminatory nature of the research integrity investigation and the University’s alleged
retaliatory acts against him, are sufficiently tethto the adverse determination in the research
integrity investigation to preclude a finding that Dr. Rao failed to exhaust his administrative
remedies. The allegations involve the samedact — discrimination ancbtaliation predicated

on the University’s investigen into Dr. Rao’s purported search misconduct. They also
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involve the same individuals Although Dr. Dutta made the rding decision to reverse the
panel’'s determination, she relied on the recomhaéon of Dr. Grabiner, who had been involved
in the research integrity ingggation since its inceptionSée, e.g.Def. SOF | 23, 61; Pl. SOAF
19 4, 14.) When considering these facts, amsidering that Dr. Rae’EEOC complaint alleged
that the discriminatory acts were ongoing du¢h continuing nature of the research integrity
investigation, the Court finds that Rao exhausted his administrative rem&betavalais v.
Vill. of Melrose Park 734 F.3d 629, 634 (7th Cir. 2013) (gidions of police department’s
refusal to transfer aggrieved officer were reasonably related to the EEOC complaint based on
poor assignment, even though transfer requssénsibly came after the EEOC complaint
because it “it could grow or reasonably beextpd to grow out of the allegations in the EEOC
charge” and involved the sanmividuals and conduct).

Il. National Origin Discrimination Claims

Rao alleges that the University discrinted against him on the basis of his national
origin in violation of Title VII, tte ICRA, and the equal protection clatfsashen he was
constructively dischargétiand when University officials revged the findings of the research
integrity panel and purportedly imposed samutsi against Dr. Rao. (Dkt. 283 Y 56, 73.)
Defendants argue that they stobdle granted summary judgmess to Dr. Rao’s claims of
discrimination based on his national originchese based on a review of the evidence as a
whole, Rao cannot show that he was meeting ldgitimate job expectations, there is no
evidence direct or otherwise of discriminatio Specifically, Defendants argue that Rao’s

performance was not meeting the Universitiégitimate expectations because his lab had

% pr. Rao’s equal protection claim is analyzed under the same standards as his Title VIldlaletrandt v. IIl.
Dep't of Nat. Res347 F.3d 1014, 1036 (7th Cir. 2003}ole v. Bd. of Trs. of N. Ill. Univ838 F.3d 888, 899 (7th
Cir. 2016), cert. denied, No. 16-1032, 2017 WL 1366744 (U.S. Apr. 17, 2017).

1 Dr. Rao limits his ICRA claim to the events surroudiis departure from the University in April 2013.
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committed intentional errors in their professiopablications and he atteted to cover up those
errors and that he was demanding and receiviagey from individuals who worked under him.
Further, Defendants claim thae cannot show that he suffdran adverse employment action
since he chose to resign his position with opges while represented by counsel and was given
an opportunity to assuage the potential damafj@ public displayof his misconduct by
resigning which he chose to do. Finally Defemdaallege that he has failed to show that
similarly situated employees not in his proteatks were treated more favorably. (Dkt. 220 at
5.) Defendants do not dispute the fawt Dr. Rao is a member afprotected class. (Dkt. 220 at
6.) Defendants argue instead that everDif Rao can make out a prima facie case of
discrimination, the University had legitimate reas for taking the actionthat it did, and Dr.
Rao cannot show those reasonsemmere pretext. Simply put, according to Defendants, based
on a holistic view of the evidence, a reasdaajury could not infer that Dr. Rao was
discriminated against based on his national origin.

“[lln enacting Title VII of the Civil Righs Act of 1964, Congresstanded to prohibit all
practices in whatever form which createequality in employmet opportunity due to
discrimination on the basis of race, religion, sexnational origin, and ordained that its policy
of outlawing such discrimination shld have the “highest priority Franks v. Bowman Transp.
Co, 424 U.S. 747, 763 (1976) (internal citation ondijt¢collecting cases). Specifically, Title
VII makes it illegal for an employer “to fail or refa to hire or to discharge any individual, or
otherwise to discriminate against any indival with respect to his compensation, terms,
conditions, or privileges of employment, becaussuah individual's race, color, religion, sex, or
national origin.” 42 U.S.C.A. § 2000e-2. Wheraiptiffs allege that they have been treated

differently because of their ¢a, as plaintiff has here, haust prove the “employer had a
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discriminatory motive for taking a job-related actio&rnst v. City of Chicago837 F.3d 788,
794 (7th Cir. 2016).

Until very recently, a district court would grate evidence into two categories when
examining discrimination claims. First, a distrocturt would determine whether the plaintiff had
satisfied the so-called “direct method” of proofatlins, it would look to see whether the plaintiff
had “present[ed] sufficient evidence, eithdirect or circumstantial, that the employer's
discriminatory animus motivategh adverse employment actiomdarper v. Fulton Cnty.748
F.3d 761, 765 (7th Cir. 2014) (quoti@pleman v. Donaho&67 F.3d 835, 845 (7th Cir. 2012))
(internal quotation marks omitted). Second, ariiscourt would determine whether plaintiff
had satisfied the “indirect ntead” of proof as described McDonnell Douglas CorpUnder the
indirect method of proof, a plaifftcould shift the burden of prodb the defendant after making
a prima facie case of employment discriminatishpwing: that “(1) she is a member of a
protected class; (2) she met her employer's legitimate job expectations; (3) she suffered an
adverse employment action; and (4) similarly atiéad employees outside of the protected class
received more favorable treatmenKuttner v. Zaruba 819 F.3d 970, 97¢7th Cir. 2016)
(internal quotations and citations omitted). If the plaintiff made out a prima facie case, the
burden would shift to the defendantgive a non-discriminatomeason for treating the plaintiff
the way it did, and if the defendant met that bardee burden would shift back to the plaintiff
to show that the defendant's explaoatiwas just a pretext for discriminatioNMcDonnell
Douglas 411 U.S. at 802, 804. Pretext means “ahdigst explanation, aelirather than an
oddity or an error.”Sweatt v. Union Pac. R. C&/96 F.3d 701, 709 (7t@ir. 2015) (quoting

Peele v. Country Mut. Ins. C&88 F.3d 319, 326 (7th Cir. 2002)).
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The distinction between “direct” and “indg# evidence in employment discrimination
claims has been cast aside and the SeventhiCaweerruled numerous decisions “to the extent
that these opinions insist on the usetld direct-and-indirect frameworkOrtiz v. Werner
Enter, 834 F.3d 760, 765-66 (7th Cir. 2016)he critical question igot the type of evidence
presented but rather from examining the evidaxa whole, “whether a reasonable jury could
infer the existence of discrimination or retaliatioMalekpour v. ChapNo. 16-3440, 2017 WL
1166872, at *3 (7th Cir. Mar. 29, 2017) (quotiggle 838 F.3d at 899-901.

Although Ortiz did not concern theMcDonnell Douglasburden-shifting framework
applied in many employment discriminatisnits, recent Seventh Circuit opinions sif@#iz
have reiterated that thdcDonnell Dougladramework “refers to @aommon, but not exclusive,
method of establishing a triable igsaf intentional discrimination.’Volling v. Kurtz Paramedic
Servs., InG. 840 F.3d 378, 383 (7th Cir. 2016) (empisaadded) (internal quotation marks
omitted). Indeed, even aft@rtiz, the Seventh Circuhhas recognized thaMcDonnell Douglas
is a means of organizing, presenting, and ss8g circumstantial evishce in frequently
recurring factual patterns found in discrimination caseBdvid v. Bd. of Trs. of Cmty. Coll.
Dist. No. 508846 F.3d 216, 224 (7th Cir. 2017).

BecauseQrtiz did not undermine th&lcDonnell Douglasframework and the parties
presented their evidence and arguments under that rubric, the W@tuiitst examine the
evidence as a whole through that lens. Fa& thasons discussed below, Dr. Rao has not
presented sufficient evidence, direct, indireatgwinstantial, or otherwise to allow a reasonable

jury to conclude that Dr. Rao was discrinted against based on mational origin.
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A. Adverse Employment Action

The Court starts its analgsby defining the scope gfotential adverse employment
actions suffered by Dr. Rao. “An adverse actianaf@iscrimination claim must materially alter
the terms or conditions of employment to be actionablddlekpour 2017 WL 1166872, at *2
(internal quotation anditations omitted).

Dr. Rao argues that he suffdreeveral different adversamployment actions: (1) his
alleged constructive discharge; (2) the wstgations into hismisconduct; and (3) the
University’s decision to hold him responsible fine lab’s research errors and accompanying
sanctions. (Dkt260 at 3-4.)

Defendants argue that Radsparture from University empyment did not constitute an
adverse employment action because he voluntarily resigned his positions after consulting with
counsel and family members and was given ntbam three days to make his decision. (Dkt.
220 at 8.) For reasons discussed extensivelyarCurt's analysis of Rao’s due process claim,
there are several issues of fact that could @ reasonable jury to conclude that he was
constructively discharged or ceed into resigning. Rao fails gubstantively address how the
investigation itself or the unfleed “events leading up to sttharge” could be considered
adverse employment actions, nor is there evidémsgipport that conclusion. (Dkt. 260 at 2-3.)
Threats of adverse action orditk hints of future adverse emgment action” are not adverse
employment actions when evaluating Title VII claini3unn v. Wash. Cty Hosp429 F.3d 689,
692-93 (7th Cir. 2005%ee also Burton v. Bd. of Regents of Univ. of Wis, 8%%.F.3d 690,
697 (7th Cir. 2017) (“unfulfilled thits of discipline” are not actiohke). As to the last alleged

adverse action, the University dosst contest that the determiiman to hold Rao responsible for
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his lab’s errors as part of the research intggiecision was an advergmployment actionSge
Dkt. 274.)

B. Dr. Rao’s Performance

Defendants argue that Rao cannot show #tathe time of I§ resignation he was
performing his job to the Univetgis legitimate expectations.In support, they point to the
results of Kaye Scholer’s investigation, whicbncluded that there waevidence to support
allegations that Rao had directed staff to delete documents summarizing research errors and that
Rao had accepted cash payments from at least one employee, ostensibly to help keep the extent
of his gambling habit concealed from his wife. k{220 at 6-7.) As explored more fully below,
Rao attacks the conclusions of Kaye Scholansstigation and #ir methodology, but cannot
and does not dispute that he accepted cash gragnfrom Dr. Gondi(Def. SOF | 40-41, 46;
Def. SOAF 6PI. SOF | 16; Dkt. 260 at 9;tDR27-8 at 180:24-181:2.)Instead, he attacks
Gondi’'s financial situation, purported instanaeisere Gondi withdrew large amounts of cash
and did not provide them to Rao, questionsn@s motivation in making allegations against
him, downplays his own gambling problem, and attesmp classify the payments as loans to
Gondi money, all of this in spite diis lack of deniathat he ever received cash from employees.
(Dkt. 260 at 9 It is undisputed that Kaye Scholesncluded that Rao directed employees to
delete summary documents examining the amount of errors in papers and conceal the amount of
publication errors. (Def. SOF | 24, Dkt 222-9 at 47:17-48:4.) This conclusion was corroborated
in part by a forensic examination of electronictenl and audio recondgs of Rao addressing
his lab employees, that even Rao concededpatentially incriminding.” (Def. SOF { 31-32,
42; Dkt. 260 at 15.) Although Rao challengbs motivation of Gondi and the procedures

employed by Kaye Scholer, what he failsdo is present any evidence that would allow a
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reasonable juror to conclude that professi@rabrs in publications, pressuring employees for
cash, or deleting evidence are actions demamggrahat one is fulfilling the legitimate job
expectations of a Professor andcBw in the University. Insteathere is ample evidence in the
form of electronic recordings (evidencing hisedtion to employees regarding the deletion of
evidence), forensic computer analysis (evidegdhe deletion of files #t should have been
saved to support the researchthe lab), and video recordingsvidencing the payment of cash
from an underling to Rao when Rao had previoasgied receiving cash from any employees).
These are not the legitimate expectations thainiversity holds for an employee in higher
education who is receiving one of the top salainethe University for his alleged professional
work. At this level of edudan, each writing and action of agfessor bearing the University’s
name is expected to be of thglmest caliber and of the utmost igitey or the very nature of the
University’s work is undermined. In keeping wittis risk, numerous processes were in place at
the University to review the professional integrity of all employees at the highest levels. Based
upon the University’s own investigation, Rao was noilfulfy those expectations.

Nor can Dr. Rao establish that at the time Dutta reversed the findgs of the research
Investigation Panel and recommended that Do Ba held responsiblée was performing to
University’s legitimate expectations. By thane, the Investigation Panel found that many of
the papers under review suffered significant dejpes from accepted practice of the relevant
professional community. (Def. SOF | 71.) The Pated noted that “§ures were duplicated,
several with manipulation, and ofigure plagiarized, in what vggperceived by the Investigation
Panel members as attempts toder the figures unrecognizableatls to the conclusion that the

practice was prevalent in the lab group and maxe hexisted as an organized and encouraged
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behavior.” (d.) Prior to that point, Dr. Rao had acceptesponsibility for the research coming
from the lab and even averred that he reviethiedigures very carefuyll (Def. SOF { 17, 73.)

Instead of pointing to evidence that he performed to legitimate expectations, without
evidentiary support, Rao instead argues thatdb did not commit an unprecedented amount of
errors and argues that all professancluding Drs. Azar and Garciead similar types of errors.
(Dkt. 220 at 4.) This argument, however, misges point, as neither of those professors was
alleged to be involved with the significant nuentof errors as Dr. Rao and neither had findings
of serious misconduct and plagiarisas Rao did. Nor was therei@ence that either attempted
to delete evidence that might show that the nensitwere being intentiolia altered. In fact,
both were found to be inconsequential in naaseopposed to the intentional nature of Rao’s
findings. The fact that Dr. Rao correctedmsany papers following the investigation supports
the notion that the findings agat him were justified and the scope of the investigation was
appropriate. (Def. SOF { 65.)

C. Similarly Situated

Defendants argue that Rao has not and cadeatify any similary situated non-Indian
employee who was treated differently under similar circumstances. (Dkt. 220 at 11.)
Determining whether employees are similarly si#dat a “flexible, commn-sense, and factual”
inquiry. Coleman 667 F.3d 835 at 841. “Relevant factorslude ‘whether the employees (i)
held the same job description, (ijere subject to the same start¥a (iii) weresubordinate to
the same supervisor, and (iv) had comparakfeence, education, armdher qualifications.”
David, 846 F.3d at 225—-26 (quotiMyarren v. Solo Cup Co516 F.3d 627, 630 (7th Cir. 2008)).

When examining the record in the light shdfavorable to Rao, the record does not

contain evidence of another similarly situateshployee, Indian or otherwise, who was the
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subject of similar ethics invesaijons and was treated differentlyn unrelated sections of his
response, Rao references his own participatiothe termination oDr. Weber but fails to
present any evidence in how the two tog were similarly situated.

As to the research integrity investigetj Rao avers that Dr. Azar and Garcia were
treated differently, yet fails to show that tbecision-makers in his investigation — Dr. Dultta,
who was also Indian, or the University Presid@hyed any role in the investigations of Drs.
Garcia and AzarSee Little v. Ill. Dep't of Revenug69 F.3d 1007, 1012 (7th Cir. 2004) (“A
similarly-situated employee must have beestiglined, or not, by theame decisionmaker who
imposed an adverse employment action on the plaintiff.” (cBatgon v. Indianapolis Pub.
Sch. Bd.276 F.3d 334, 338 (7th Cir.200Badue v. Kimberly—Clark Corp219 F.3d 612, 617—
18 (7th Cir.2000)));see alsoColeman 667 F.3d at 847 (“The inference of discrimination is
weaker when there are different decision-makarge they ‘may rely on different factors when
deciding whether, and how severely, to discipline an employee.”) (quéilgy v. United
Parcel Sery.523 F.3d 823, 826 (7th Cir.2008)).

Dr. Rao also fails to adequately shovattithe conduct of DrsAzar and Garcia was
similar to his own. Dr. Rao was ased of errors in close to 2@pers including plagiarism and
manipulation, while Drs. Garcia and Azar were urr@eiew for a narrow set of alleged errors in
a small amount of papers all of which werdedeined to be minor oversights not intentional
manipulations. (Def. SOF  64A)though Rao purports to attack the procedures used in the
different inquiries, he really challenges the tesuDr. Rao’s recognitiothat many of the errors
identified by the research integrity investigatimeeded to be corrected belies the conclusion that

their findings were substantiated. (Def. SOF § 65.)

39



D. Pretext and Evidence of Discrimination

Rao has also failed to identify a disputed issbimaterial fact as to the legitimacy of the
University’s proffered reason for his purported damsive discharge or otherwise raise an issue
of fact that could lead a reasol@lury to conclude that his alleged termination or the research
integrity decision resulted from discriminataapimus. Dr. Rao does not present any evidence
of overt discrimination based on his nationaigor. Instead, Dr. Rao spends much of his
response brief attacking the methodology and losians of Kaye Scholer’'s investigation,
arguing that it was a sham and came to thengrconclusion. Dr. Rao asserts, often without
evidentiary support, that Kay&choler allegedly: (1) budd lab employees; (2) falsely
represented the amount of information theyd ha attempts to get information from lab
employees; (3) used leading questions in thderviews with lab employees; (4) disclosed
allegations about him to lab employees; (Poréed his alleged misconduct to the USAO before
the investigation concluded and without tellihgn; (6) did not ask him why he purportedly
destroyed files; (7) ignored exculpatory evidetfc€d) failed to subpoena or ask for his bank
records; and (9) ignored Gondi's poor perforg@ms a motivation for Gondi to have lied to
them. (Dkt. 260 at 14. (Dkt. 260 at 13-12.)

These issues do not raise a question of dacto whether Kaye 8oler’s investigation
was a sham. First, as Rao himself concedl@sything, the investigtion was too thorough as
he was “interviewed multiple times and hisedir reports were interviewed sometimes two to
three times.” (Dkt. 260 at 13.) In addition to the interviews, the investigation included a

forensic analysis of electronic material and\aaw of grant and audibformation. (Def. SOF

2 This assertion is clearly belied by the record as ISgf®ler’s investigation evaluated the list of 12 allegations
lodged against Dr. Rao and concluded ttabf those allegations were not popted by sufficient evidence. (Def.

SOF 1 27; PI. SOF 1 13.)

1341In many cases, analysis of the ‘lémate expectations’ prong of the priffaie case is very much akin to, or

merges with, the question of pretext/aughn v. Vilsack715 F.3d 1001, 1007 (7th Cir. 2013).
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24, 31-32.) See, e.g., Luster v. lll. Dep't of Cqor652 F.3d 726, 729, 733 (7th Cir. 2011)
(concluding that the employer conducted a realBlminvestigation o& co-worker's accusation
of sexual harassment against plaintiff by intemrey plaintiff, the complaining co-worker and
two witnesses). Furthermore, Rao fails to axphow any of Kaye Scholer’s actions departed
from standard investigative techniques, let aloogld lead to an inference of national origin
discrimination, especially when the investigatlmegan before Kaye Scholer’s involvement. In
fact, undisputed testimony suppotit® propriety of Sussman’s contacts with the USAO due to
the University’s obligation taeport any allegations of potigasd misconduct involving federal
grants to the USAO, which asked that tmey discuss the ingigation with him. (Dkt. 259 at
218:3-22))

Rao spends much of his brief attempting to tereafactual issue as to the conclusions of
Kaye Scholer’s investigation, ybe does not dispute that Kayeh8ter had reasons to conclude
that he accepted cash payments from at mastab employee, Dr.d@adi. (Def. SOF {1 28-29.)
Evidence of that conclusion isigported by (1) a video recordj of him refusing to accept a
check from Gondi and instead accepting c#&hcertified bankrecords reflectig withdrawals
from Gondi’'s accounts; (3) Rao’s last minutancession that he “loaned” Gondi money, after
denying during earlier interviews that he haéredaned any money to anyone who worked for
him, allegedly to cover up the trueason for accepting cash from himd.Y Furthermore, Rao
does not directly address the fact that theamigudio recording of him directing his employees
to conceal the extent of the lalggors and directing others toletie evidence of the errors. (Def.
SOF { 42.) In fact, Rao concedes that the atgtiordings are “potentially incriminating” and
does not refute the accuracy tbe recordings. (Dkt. 260 at 15.Instead, he attempts to cast

aspersions on Gondi again because he had a hand in “editing” the transcripts where his voice is
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heard on the recordings — a takke to verify what was beirgpid by the actual speaker. The
audio also contains Rao himselesfing of pervasive errors inghab but he only conceded that
three papers contained errors in his interviewith Kaye Scholer. (Def. SOF | 42.) Instead, he
points to inadmissible evidengaurporting to show that h&ept a copy of the summary,
apparently consistent with the recording ealing that he would dep the summary. This
assertion does not undercut Kageholer's conclusion that Radirected his employees to
conceal and delete the summaries. (Def. §CH, Dkt 222-9 at 47:17-48:4.) Similarly, Rao
cannot undermine the results of the researclyiityeinvestigation, which found that due to his
reckless conduct, he was respolesibr the troubling pagtrn of errors in paers published by his
lab, as he moved to correct more than ten of those papers. (Def. SOF { 73.) The reasonable and
supported conclusions reached by Kaye Schpteclude Rao from demonstrating causation
between the investigatiomd his alleged dischargelaleyarkhan v. Trusteedf Purdue Univ,.
607 F. App'x 548, 551 (7th Cir. 201@)nding that summary judgmeim favor of university in
discrimination suit brought by professor wagpeopriate when invéigation independently
affirmed allegations because plafhtiould not show causation).

Instead of disputing these facts, as tbeurt gave him two opportunities to do by
permitting a second filing under Local Rule 56.1pRdtes to what he considers exculpatory
information that he believes was ignored by K&gholer which s could have led Kaye Scholer
to a different conclusion. Eveamssuming for the sake of argem that the investigation had
missteps or that they could vea come to a different condion, “[w]e have repeatedly
emphasized that when assessing a plaintiff'sncthiat an employer's explanation is pretextual,
we do not second-guess an employer's faci@iytimate business decisions. An employer's

reasons for firing an employee can be foolish ia or even baseless, as long as they are
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honestly believed.Lord v. High Voltage Software, In@39 F.3d 556, 564 (74@ir. 2016), cert.
denied, 137 S. Ct. 1115, 197 L. Ed. 2d 185 (2Qinternal citations and quotations omitted).
Rao has done nothing to undermine the Universisgated conclusions, instead he “merely
quibbles with the wisdom of his employer’s decisionotd, 839 F.3d at 565. Pretext involves
more than just faulty reasoning onistaken judgment on the pat the employer; it is a “lie,
specifically a phony reason for some actioftfjyropoulos v. City of Altqrb39 F.3d 724, 736
(7th Cir. 2008) (quotingsublett v. John Wiley & Sons, Ind63 F.3d 731, 737 (7th Cir.2006)
(citation omitted)). Rao has notisad an issue of fact as to @ther the University’s proffered
reason for its actions was pretextual.

Rao also argues that the University'siuiee to follow its owninternal procedures
evidences its discriminatory motivation. (DRG0 at 17.) In supporRao points to several
alleged departures from procedure in higestigation, many of wbh are immaterial, not
supported by the cited evidence, admissible evidesrcae based on fadisat were disregarded
due to violations of Local Rule 56.1 Theselime: (1) Dr. Rusch’sormation of a “Dean’s
Committee” instead of her making a determioatithat the allegations constituted research
misconduct (lacks foundation); (2) Dr. Rusch apgiog Dr. Alarcon to the Dean’s Committee
“even though Dr. Rusch was aware that Dr. de Alarcon’s supervised Peggy Mankin, who was the
person who brought Gondi’'s anonymous allegations to Dr. Rusch’s attention, and that Mankin
funneled the allegations to Dr. Rusch through Dr. de Alarcon” (not supported by cited evi¢@nce)
the alleged distribution of thedan’s Committee’s preliminary repp(this fact was disregarded
as it was the fifth assertion included in the statemé#))Dr. Rusch’s alleged failure to review the
allegations (not supported by cited evidence); . Grabiner’'s establishing a three-member
Inquiry Panel instead of a two-member Inquiryn@a(immaterial); (6) théact that the Inquiry

Panel expanded the scope of its investigatiothirdeen additional papg, where it also found
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errors (immaterial); (7) Dr. Grater provided inculpatory information to the Inquiry Panel but
did not provide them with ceitaexculpatory information (not supported by cited evidence); (8)
Rao was not interviewed as part of the resesntgyrity investigation (nmaterial). (Dkt. 260 at
18-22.) Without citation or factual support, Ralso attacks the procedures employed in the
investigation stage of the reseaiokegrity investigation, despite @hfact that that phase of the
investigation resulted inecognition that there was resgarmisconduct in the lab but a
recommendation that Rao not be held personiabte for the misconduct. Without explanation,
Rao also alleges that discrimination can bierned from Dr. Rusch’dailure to prevent the
March 21, 2013 meeting and then in the nexitesgce criticizes hefor not attending the
meeting. (Dkt. 260 at 23.)

While straying from employment policies cpatentially indicate discriminatory intent,
the University's alleged departures cannot leacduch an inference here because “we do not
require that an employer rigidly adhere to procatlguidelines in order to avoid an inference of
retaliation. Instead, we look for peat in the form of ‘a dishonesixplanation, a lie rather than
an oddity or an error.” Moreover, when indagdent surrounding circumstances indicate that the
employee's performance was seriously deficaart worthy of disciplinary action, a procedural
abnormality will not suffice to establish a [discriminatory or] retaliatory motikadwell v.
Eisenhauer679 F.3d 957, 969 (7th Cir. 2012). As dseed extensively aboyRao has failed
to present sufficient evidence to undermine the proffered reasons for his termination and the
determination to hold him responsible for lédb’s errors. Dr. Ra “cannot demonstrate a
[discriminatory or] retaliatory motive baseoh a technical violation of policy when the
circumstances reveal a patterndeficient actions on his partidwell, 679 F.3d at 971Guinto

v. Execlon Generation Co., LL.G41 Fed. Appx. 240, 246-47 (7th C2009) (“it is immaterial

44



whether [the employer] failed to follow internpfotocols or rejectetiim based on subjective
criteria . . . [b]Jecause the decision-makstated reasons have gone unrebutted”).

E. lllinois Civil Rights Act of 2003 Claim

Rao’s ICRA claim fails for the same reasdms Title VII discrimination claim fails.
Specifically, the statute allows courts to @eel that “any unit of state, county or local
government has adopted ‘methods of administratiahhthve the effect of subjecting individuals
to discrimination because dheir race, color, national origin, or genderCent. Austin
Neighborhood Ass’'n v. City of ChiQ013 IL App (1st) 123041 20. Section 5 of the ICRA
was not intended to create new rights butretye created a new venue—state court—for
discrimination claims under federal laldunnet Bay Const. Co. v. Borggref®9 F.3d 676, 697
(7th Cir. 2015), cert. denied sub nobunnet Bay Const. Co. v. Blankenhot37 S. Ct. 31, 196
L. Ed. 2d 25 (2016) (citindll. Native Am. Bar Ass'n v. Univ. of [lI368 Ill.App.3d 321, 305
lll.Dec. 655, 856 N.E.2d 460, 467 (2006Ypther courts within this district have determined that
the ICRA “was expressly intended to provide aestatv remedy that was identical to the federal
disparate impact canon.”Jackson v. Cerpa696 F. Supp. 2d 962, 964 (N.D. Ill. 2010).
Accordingly, when interpreting the ICRA, coufteok to cases concernirgjleged violations of
federal civil rights statutet® guide our interpretationWeiler v. Vill. of Oak Lawn86 F. Supp.
3d 874, 889 (N.D. Ill. 2015)collecting cases).
lll.  Retaliation

A. Retaliation Under Title VII

In addition to banning discrimination based national origin, Title VII also forbids
employers from discriminating against employedso “opposed any préice” prohibited by

Title VIl or who “made a charge, testified, ated, or participated in any manner in an
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investigation, proceeding, or hearing under [Title VI§2 U.S.C. § 2000e-3(a). To survive the
University’s Summary Judgment motion on Mifle VIl retaliation claims, Rao “must produce
enough evidence for a reasonable jurgonclude that (1) [Jhe enged in a statutorily protected
activity; (2) the Board took a materially adverséacagainst h[im]; and3) there existed a but-
for causal connection between the twaBurton, 851 F.3d at 695. “[A]n adverse action for
retaliation purposes must be serious enoughssuade a reasonable employee from engaging in
protected activity.” Malekpour 2017 WL 1166872, at *2. The disptwge question is whether a
reasonable jury could find a causal link betweengtotected activitiesnal the adverse actions
and because the University has presented nonatetaliexplanations for its actions, “the true
guestion is whether the profferechsens were pretext for retaliatiorBurton 851 F.3d at 697.
“Without direct evidence of causation, [Raajust rely on circumstantial evidence like
suspicious timing, ambiguous statements, treatmérgimilarly-situated employees, and any
other relevant information that could permit an inference of retaliatidn.”

In his complaint, Rao allegélat the Universityetaliated against him for his fall 2012
complaint regarding the investigation into hikkged misdeeds. (Dkt. 28361).) He alleges that
the retaliatory acts werhis constructive discharge anading that he was responsible for
research misconduct at the end of the reseatelrity investigation. (Dkt. 85 {{ 60-61.) His
response to Summary Judgment, hosvearticulates a different thgo Rao now asserts that he
engaged in protected activity on Septemb®r 2012, when he had a conversation with Dr.
Rusch where he raised concerns about the inadistigs. (Pl. SOAF § 38.) According to Rao, in
that conversation, he purportedly complained that the invastigainto his alleged misconduct
were discriminatory, especially when comparetiaa the University handt the inquiry of Dr.

Geiss, a University employee, who falselyesat the rumor that Rao had cancer in 2008. (Dkt.
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260 at 25; Pl. SOAF 38.) In&h2008 inquiry, the matter was nefferred to the University’s
Ethics Office but instead Rusch mediated theasion and asked Rao to accept an apology from
Geiss. McNeely investigated Rao’s complasftdiscrimination and concluded that Rao was
supportive of the action taken witlseiss back in 2008 and waseav involved in the plan on
how to deal with Geiss’s false health statetmenade by Geiss against him. (Def. SOF | 38.)
In November 2012, Rao filed a formal complaint witle Universiy. Rao points to the hiring of
outside counsel and the alleged escalatiorthef investigation following his complaint as
retaliatory acts for filing the complaint. Dr. Rao also points to the “suspicious timing” of the
decisions to escalate both investigations withipsdaf Dr. Rao’s initial as evidence of a causal
link between the purported protectactivity and the alleged retataay acts. (Dkt. 260 at 27.)

By pointing to his September 2012 complaibt, Rao attempts to insinuate that the
investigations into his misaiduct were instigated or ‘emlated” by his complaints of
discrimination. Rao relies on the fact that thepscof the research integrity investigation was
purportedly expanded by Grabinerdgh days after he sent an email to Rusch claiming that the
investigation was discriminatory and that @amd the same time, the aqge of the research
integrity investigation was expanded from a reviefrfive to eighteerpapers. Putting aside
whether the escalation of an already existimgestigation can constitute retaliation when the
investigation into misconduct predated the alleged retaliation, Rao misstates the evidence
presented to the Court. Firghe investigations into Rao ¢@n in July 2012, before he ever
made any allegations of discriminatory treath (Def. SOF § 16.) The fact that the
investigation increased in magrme does not show suspiciotiming when the increase in
magnitude was based on the evidence that wasg heicovered requiring a deeper look into his

alleged misconduct at the time. Second, evehafCourt were to accept that the hiring of
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counsel and expansion of thesearch integrity investigam were suspiciously timed,
“’suspicious timing alone is raregnough to survive summary judgmentNichols 755 F.3d at

605 (quotingMorgan v. SVT, LLC724 F.3d 990, 998 (7th Cir. 2013ndeed, Rao tsafailed to
identify other evidence that coukelad to the conclusion that he was retaliated against, especially
in light of two independent and corroboratewestigations that found he had committed
misconduct. Third, Rao fails to point to any ende, nor has any been presented to the Court,
to support the inference that Meely even knew about Rao’ssdrimination allegations at the
time she began the discussions to engagedautshiunsel. In factincontroverted testimony
indicates that McNeely engaged side counsel due to the seriousness of the allegations against
Rao and her concerns about the amount of timbk an investigation wodltake her. (Def. SOF

1 24, Dkt 222-9 at 47:17-48:4.) ®Ralso fails to link the expaimh of the research integrity
investigation, which was broadehby Dr. Rhonda Kineman, one thfe members of the Inquiry
Team, to his complaints about Dr. Rusch. (Pl. SOAF $40.)

Furthermore, to the extent that Rao alleges that he was retaliated against for reporting
that Drs. Azar, Garcia, and Prabhakar cottedi research misconduct, his argument fails
because those allegations cannot be considaadcted conduct. To be protected under Title
VII, his complaint must have indicated “thgiscrimination occurred because of sex, race,
national origin, or some other protected class. Merely complaining in general terms of
discrimination or harassment, without indicatiagonnection to a protected class or providing

facts sufficient to create that inference, is insufficier@ole, 838 F.3d at 901 (quotin@rton—

14 Dr. Rao also alleges that the investigation was expatwledamine 13 additional papers based on a document
titled “supplement to the Peoria Spediammittee Report,” which he calls a falsified report. There is no evidence

to support the conclusion that this document is falsified and as Defendants point out in their reply, the document was
considered by the Inquiry Team which noted that than3eCommittee or the Ingyi Team did not issue any
allegations based on the document but left open the possibility of the Investigation Team analyzing the document.
(Dkt. 274 at 13.)
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Bell v. Indiana 759 F.3d 768, 776 n.6 (7th Cir. 2014)). Th&x no evidence that his allegations
against Drs. Garcia, Azar, or Prabhakar, kove Indian, were inany way tied to his own
national origin discrimination claims. (Def. SOF { 80 fact, his allegatins appear to be his
quid pro quo against those doctors because Drar And Garcia would potentially be reviewing
allegations of his misconduct. Since theresisiply no evidence in the record to link the
complaint against them to a retaliatory act onpae of the Defendants, these allegations cannot
serve as the basis for his retaliation claimd ¢he only potential protected activity are Rao’s
complaints from the fall of 2012 that tivesestigation was discriminatory.

Rao has also failed to create an issue of dacto whether the tng of outside counsel
and continuation of the investigons into his misconduct was adverse employment action.
That is because he has failed to argue these actions were “serious enough to dissuade a
reasonable employee from engagin protected activity.” Malekpour 2017 WL 1166872, at
*2. See Dunn429 F.3d at 692-93 (“dark hints of futumdverse employment action” were not
adverse employment actions fbitle VII retaliation purposesOnce again, Rao must overcome
the obstacle that the investigmn had already begun into hiseed misconduct before he made
the complaints, and beyond that, hest be able to show that thimiversity’s hiring of outside
counsel served as a retaliat@aggverse employment action. But a University, like any employer,
may seek outside counsel at any time to handlgensathat it deems to be sensitive and time-
consuming without running the risk of that repentation running afoul of the civil rights laws.
Suggesting otherwise would most certainlyamginst public policy whit permits individuals
and entities to hire attorneyshandle both complex and simple theas as a matter of discretion.

Rao also cannot show that the Universityegision to hold him responsible for the lab’s

publication errors was a retaliggoact. It is undisputed thah 2014, Dr. Dutta made the
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recommendation to hold Rao responsible forrdsearch misconduct of the lab, a decision that
was affirmed by the University’s PresideiiDef. SOF § 72.) Rao has not pointed to any
evidence that Dutta, a fellow Indian, or the Prestdwere aware of Rao’s allegations against
Drs. Azar, Garcia, and Prabhakar. Even if there aware, however, i$ uncontroverted that
the investigation began before Rao complainaouathe others who had alleged errors in their
professional work, there was ardependent investigation into &a work and the others’ work,
there were recommendations made to Duttathose recommendations included very dissimilar
findings—the others were deemed to be ineguential, non-intentiomaand were rectified
immediately; whereas, Rao’s were deemed taigerificant, intentional, and obstructive. The
recommendation to Dutta was based on uncontredenhd substantial evidence including video
and audio recordings and forensemputer evidence. To suggésat the “real reason” Dutta
was holding Rao responsible for the miscondw@as because he complained of other
researchers’ typos long afteishinvestigation was underway defigedibility and no reasonable
juror could infer such. Yet, even if the Cbwvere to assume Dr. Azar and Dr. Rusch had
animus against Dr. Rao for his complaints agahmstn he has not demonstrated that the “animus
had [any] influence on the ultimate adverse acti®ullard v. McDonalgd 829 F.3d 844, 856—
57 (7th Cir.2016) (citingWoods v. City of Berwy803 F.3d 865, 870 (7th Ci2015)). “If the
ultimate decision-maker does determine whether the adverse action is entirely justified apart
from the supervisor's recommendation, thendhieordinate's purporteddsi might not subject
the employer to liability. This is consistentithv our previous holdings that ‘the chain of
causation can be broken if the unbiased decisiaker conducts a meaningful and independent
investigation of the information b®y supplied by the biased employeéWoods v. City of

Berwyn 803 F.3d 865, 870 (7th Cir. 2015) (quotiSghandelmeier—Bartels v. Chi. Park Dist.,
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634 F.3d 372, 383 (7th Cir.2011Njchols 755 F.3d at 604 (sworn sgaments that showed that
plaintiff's termination “had nothing to do” with statements from party with animus against
plaintiff meant that the animus was “not a proate cause” of the termination). As discussed
extensively in relation to his tianal origin discrimination clans, Rao cannot show retaliation
because his alleged constructdischarge and the research grty decision were conducted by
different decision makers for legitimate reasorst fRao has failed to controvert. As discussed
above, Kaye Scholer came to the non-pretextual and independently corroborated conclusion that
Rao had engaged in misconduct, as did Dr. Dutta, when finding Rao culpable for his lab’s errors.
Indeed, following the research integrity inveatign, Rao corrected a number of papers that
contained errors, including papemsntained in the expanded ligthich he claims was prompted
by retaliatory animus. (Def. SOF § 65.) Thactf completely undercuts his argument that the
research integrity investigation was a sham at thwas motivated by retaliatory animus, as his
corrective action in itself indicates his belief that the allegations were substantiated. “When
confronted with circumstantiavidence of a retaliatory motivihe employer may show that the
employee would have been fired even absgs complaints about harassmeni.érd, 839 F.3d
at 564; see alsoBurton 851 F.3d at 698 (affirming summajydgment for university on
retaliation claim where university official “haa factual basis for each of the allegations she
leveled against [plaintiff] . . . and [plaintiff] faileld provide evidence that the allegations were
pretextual). Additionally, the significant tingap between the alleged protected activity in the
fall of 2012 and the alleged adverse actions imdd&2013 and the research integrity decision in
2014, “substantially” weakerss retaliation claim.SeeBurton 851 F.3d at 698.

Lastly, throughout his response, Rao also wmuts his retaliation claim by repeatedly

asserting that Gondi, a fellomndian, and member of Rao’s lataused the investigation into
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Rao’s lab that led to the research integrity stigation and his departifrom the University
rather than the retaliatoraction of the Defendants for his alleged complaint about the
investigation. $ee, e.g.Dkt. 260 at 8) (“not a single one of Dr. Gondi’'s colleagues corroborated
his claims, that 11 of the 12har allegations by Dr. Gondi we known by the University and
Kaye Scholer to be false. . . .BBondi’s claims as to the pagmis made were inconsistentsge

id. at 14 (“the meritless allegations that were being made by Gondi”’). But word of Rao’s
complaints about the investigatialid not trigger thenvestigation itself md Gondi’s allegations
were corroborated by the audio andeo recordings. For these reasptine University is entitled

to summary judgment on Rao’s BitVII retaliation claim.

B. Dr. Rao’s Retaliation Claim Againg Dr. Rusch Pursuant to the State
Officials and Employee Ethics Act

Rao also claims that Dr. Rusch improperitaliated against him in violation of the
lllinois State Officials and Employees EthicstAtSOEEA”), which prohibits retaliation against
state employees who discloskegjal activity where the protesd activity was a “contributing
factor” in the réaliatory actionsSee5 Ill. Comp. Stat. Ann. 430/15-1@armody v. Bd. of Trs.
of Univ. of Ill, 747 F.3d 470, 480 (7th Cir. 2014).

In his complaint, Rao alleges that he wetaliated against when Rusch “escalated” the
investigations into his misnduct after he filed his Nowgber 2012 complaint with the
University Ethics Officer regding the investigation into &i misconduct and also when he
reported that three professors had errors i fhegders in November 2012. (Dkt. 283 11 63-67.)
His SOEEA claim does not mentiorethesearch integrity decision.

Defendants argue that Rao hast alleged that Rusch wasspsnsible for a retaliatory
act, as Rush was only alleged to have “escalated” the investigation, which does not constitute a

retaliatory act under the statute, which is limited ty amrprimand, discharge, suspension,
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demotion, denial of promotion or transfer, or mfpe in the terms or conditions of employment.”
5 lll. Comp. Stat. Ann. 430/15-10; (Dkt. 220 at 1Defendants also argue that even if there
were an issue of fact as to &l making a retaliatory act, summary judgment is still appropriate
because it is undisputed thaetbniversity “would have takethe same unfavorable personnel
action in the absence of that condtib Ill. Comp. Stat. Ann. 430/15-20.

As a threshold matter, Rao failed to respond to Dr. Rusch’'s arguments regarding
summary judgment on his SOEEA claim. Aslsuhe has waived opposition to the argument.
SeeBonte v. U.S. Bank, N.,A624 F.3d 461, 466 (7th Cir. 2010) (“Failure to respond to an
argument . . . results in waiver.”). Even if @eurt were to examine the substance of the claims
without his input, summary judgment is stéippropriate for the reasons articulated by
Defendants and similar reasons that justfianting summary judgment on his Title VII
retaliation claims® First, the “escalation’df the investigatiorin November 2012 does not
constitute a retaliatory act urrdihe SOEEA. Second, Rao hadefd to identify any evidence
that the investigation escalated following hispmrted protected activity in November 2012 or
that Rusch was involved in any such escalationstlf,aas discussed in @@ above, there is no
evidence linking the alleged protected activitg dhe retaliatory actsjor has Rao created any
doubt as to the legitimate reasons for investigaRao’s misconduct, as discussed in depth in
the Court’s analysis of Rao’s ti@nal discrimination claim. As result, summary judgment in
favor of Defendants is appropigaon Rao’s SOEEA claim.

lll.  Dr. Rao’s Section 1983 Claims
Rao also alleged that Drs. Rusch and Azar deprived him of histabasgl rights to due

process and equal protection violation of Section 1983. Spedaitilly, he alleges that they

15 See, e.g., Hosick v. Chic. State Univ. Bd. of 32¢ F. Supp. 2d 956, 975 (N.D. Ill. 2013) (considering judicial
interpretations of Title VIl when analing SOEEA claim because there werer@levant state court interpretations
of the SOEEA).
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deprived him of his property imest in his employment when thepgrticipated in the decision to
constructively discharge him and engaged ie thsearch integrity investigation where both
processes lacked due pess. (Dkt. 86 1 79-84.) Rao allteges that Drs. Rusch and Azar
deprived him of his constitutional right to equal protection when they treated him differently than
other similarly situated individuarsutside of his protected cla¥s.(Id. 11 85-91). Section 1983
creates a cause of action agaitjs]very person, who, under colof any statute, ordinance,
regulation, custom, or usage, ofyaState or Territory or the Drstt of Columbia, subjects, or
causes to be subjected, any citizdrthe United States or other person within the jurisdiction
thereof to the deprivation of any rights, préges, or immunities secured by the Constitution and
laws.” 42 U.S.C. § 1983.

B. DueProcess

Both sides have moved for summary josnt on Rao’s Due Process claim. “To
demonstrate a procedural due mse violation of a property righthe plaintiff must establish
that there is (1) a cognizable projyenterest; (2) a deprivation diiat property interest; and (3)
a denial of due process. Acdmgly, a plaintiff asserting a pcedural due process claim must
have a protected property interest in that whiod] claims to have been denied without due
process.” Price v. Bd. of Educ. of Chic755 F.3d 605, 607 (7th Cir. 2014) (quotikban v.
Bland, 630 F.3d 519, 527 (7th Cir. 2010)).

1. Dr. Rao’s Alleged Constructive Discharge

Rao argues that he is entitled to summuadgment on his due process claim because all
of his positions were cognizablproperty interests and thdite was either constructively

discharged or coerced into resigning. Defernslaargue that Drs. Azar and Rusch were not

16 As noted above “[tlhe same requirements for proving [national origin] discrimination apply to claims under Title
VIl and the Equal Protection Clause, so we consider them togeftude, "838 F.3d at 899.
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sufficiently involved to render thetrable, only Dr. Rao’s tenureplosition can be considered a
property interest, and the indilial defendants are neverthelesstied to summary judgment

because Rao voluntarily resigned.

a. Property Interests

“A property interest in cdimnued employment can be createdone of two ways, 1) by
an independent source such as state law seceertain benefits; or 2) by a clearly implied
promise of continued employment Due-process claims in the context of public employment
require an entitlement to continued employimenore specifically, theplaintiff must have a
legitimate claim of entitlement ndb lose a valuable governmentanefit except for cause.”
Palka v. Shelton623 F.3d 447, 452 (7th Cir. 2010) émal quotations omitted). Tenured
faculty members have a property interest in their tenured positlees.Levenstein v. Salafsky
164 F.3d 345, 351 (7th Cir. 1998) (i# undisputed that, as a teadrfaculty member, he had a
property interest in his job.”see also Cleveland Bdf Educ. v. Loudermill470 U.S. 532, 546
(1985) (“The tenured public empleg is entitled to oradr written notice othe charges against
him, an explanation of the employer's evidera®] an opportunity to psent his side of the
story.”).

As Defendants concede, Rao’s position dermired professor is a cognizable property
interest for purposes of his dpeocess claim. (Dkt. 257 at 2/)Rao goes on to argue, without
support, that his three other appointed, naonited positions are also cognizable property
interests. (Dkt. 228 at 3-4.)n support, he argues that hiset positions required notice and
hearing for suspensions and terminations and Sextion 12 of lllinois Statutes for “Academic
Staff with Multi-Year Appoints” which, accordg to its title, governs dismissal of academic

staff with multi-year appointments (Pl. Ex. 0.) There is no sjute that thehree non-tenured
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positions were not multi-year appointments but were rather annual appointments, renewed on a
yearly basis. (Def. SOF {f 7-Burthermore, Rao has failed to lay any foundation to conclude
that his appointed positions were subject tg #ormal administrative process. Consequently,
Rao fails to establish that any of those positese governed by “a sysn of nondiscretionary
rules governing revocation or renewaBarrows v. Wiley478 F.3d 776, 780 (7th Cir. 2007)
(quoting Cornelius v. LaCroix 838 F.2d 207, 210 (7th Cir.1988)). AdditionalBatterson v.
Portch, the one case he cites in support of higuarent regarding property interests, says
nothing about non-tenured positions. Instead, the case stands for a proposition not in dispute:
Rao has a “property right in hisniered instructorship and he cduiot be deprived of it without
due process of law.Patterson v. Portch853 F.2d 1399, 1405 (7th Cir. 1988).
b. Constructive Discharge and Coerced Resignation

The crux of Rao’s due process claim is vieethe voluntarily reigned or whether he
was constructively discharged or coerced irgsigning. Generally, &] public employee who
voluntarily resigns cannot complain about a latklue process, but &mvoluntary” resignation
may in certain circumstances form the basis of a due-process cRafkd 623 F.3d at 452.
“Two types of involuntary resignation maqualify—constructive dicharge and coerced
resignation. Constructive disaigg occurs when an employer makes employment so unbearable
that an employee resigns; coerced resignatioch&acterized by the gsence of a Hobson's
choice in which the employee must resign or sugéarere consequences, such as facing criminal
charges.”ld. at 453. Put another way, a finding afnstructive discharge can be made when
“the handwriting [was] on the walland the axe was about to fallEEOC v. Univ. of Chicago

Hosps, 276 F.3d at 332. Although Dr. Rao argueatth jury could find that he was
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constructively discharged under either form, teeosid form is the more appropriate avenue to
evaluate his claims basen the facts of the case.

Defendants argue that summarggment is appropriate becRao had the opportunity
to retain his position and fight the terminationgeedings against him, and that “the prospect of
being fired at the conclusion of an extended pscwithout more, does not meet this standard
[for constructive discharge].See, e.g., Cigan v. Chippewa Falls Sch. D&28 F.3d 331, 333-
34 (7th Cir. 2004).Cigan, and the other cases like it dtby the Defendants, however, did not
involve employer conduct that could “undermine the employee's position, perquisites, or dignity
in the interim” and all involved employeewho continued to receive pay pending an
administrative hearindd. at 333. InCigan which involved employmentlaims by a disabled
teacher, the teacher resigned after the schopérsitendent recommended that the district
should not renew her contratd. at 332. There were no other acts undertakem the interim
to undermine her job functions asbe continued to receive pald. See also Levensteihl4d
F.3d at 775 (agreeing with districourt, after it ruled at a bendhal, that tenued University
professor, who resigned after being temporatignsferred with pay during administrative
proceedings, was not constructively dischargBd)ka 623 F.3d at 452 (finding that there were
not sufficient allegations ofomstructive discharge when erapée who was suspended with pay
resigned rather than face an internal stigation and potentidbss of benefits)Welter v. City of

Elgin, 2013 WL 1337347, at *5 fn. 6 (N.D. Ill. March 29, 2013) (same).

¥ To establish constructive discharge under the harassment theory, Rao would need tioasHisv“working
conditions must be even more egregithan the high standard for hostile lk@nvironment claims, because, in the
ordinary case, an employeeégpected to remain empleg while seeking redressBoumehdi v. Plastaq Holdings
LLC, 489 F.3d 781, 789-790 (7th Cir. 2008ge, e.g.Chapin v. Fort-Rohr Motors, Inc621 F.3d 673, 679 (7th

Cir. 2010) (providing examples of the high bar of harassment that plaintiffs must facivte@tstructive discharge
based on harassment, including threats to personal s&atyhas not made such a showing nor could he based on
the facts of this case.
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Unlike those cases, a reasonable jury could wdewain facts tha#re undisputed to be
facts demonstrating that the University undermiRat’s position, perquisites, and dignity to the
extent that he was coerced into resignirigor example, shortly before the March 21, 2013
meeting, Plaintiff's access to University propeatyd computer systems were restricted and his
University-issued laptops and electronics weamlected shortly thereafter by University
personnel who accompanied him home. (DefFS{Y 47-48; Pl. SOF { 40.) Rao was not
informed of how long these restrictions wouést and the duration of the restriction is not
reflected in Kaye Scholer's memo memorializihg meeting. Rao was also informed that the
University was prepared to take action to relibie of all of his titles and duties, the allegations
against him would be made public, and in the rtigam he would not be permitted to work. (Pl.
SOF 11 27, 36.) As a result of the restrictidtigsch did not expect that Rao could perform the
same level of work as he had done before.JPIF 1 25, 29, 42; DefG&F T 4.) Constructive
discharge has been found under similar circumstarn8esEEOC v. Univ. of Chic. Hosp276
F.3d 326, 332 (7th Cir. 2002) (finding that EEOCtmerden in showing constructive discharge
after University packed up herlbagings, along with warning of fitent, plan, and attempt” to
terminate her).

Additionally, in spite of the Diendants’ assertions otherwidbere is disputed evidence
in the record to support the conclusion that thniversity informed Rao that his pay would
continue during the time he was pondering tiferao resign. In fact, Kaye Scholer's memo
regarding the meeting does not address the issue. Rao wasldd@mtdhe allegations against
him would be made public if he did not resignd he was encouraged not to contact his
employees. Rao testified that agesult of the meeting, he fehat he was being terminated.

(Pl. SOF § 72; PI. SOAF 1 45.) At the meeting tniversity’s representatives did not ask Rao
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any questions and Sussman told Rao and his atttinaéye did not thinknything that anything
Rao or his attorney told him was goingtake a difference. (Pl. SOF |1 34, 48.)

Furthermore, a “[cJourt may consider amployer's exploitation of a particular
employee's vulnerabilities” in determining &ther he was constrinvely discharged.Fischer v.
Avanade, In¢.519 F.3d 393, 410 (7th Cir. 2008). Theeting was scheduled with little notice
to Rao and Sussman was aware that Rao had smast stress-induced health issues and that
his father-in-law had recently passed away. $@AF | 24; Pl. SOF 132 McNeely, who did
not attend the meeting, was also aware thatRao had some recent weight loss and health
concerns. (Pl. SOF { 24.) Most significantlye University knew that Rao was preparing to
attend his father-in-law’s funeral in India withiwwo days of the meeting. (Pl. SOAF  24; Dkt.
262-3 1 12.) Therefore, the meeting was cotetlidate on a Thursday afternoon, within 48
hours of Rao’s planned travel to India for the funerél.) (Rao was given until Monday at 9:00
a.m. to make a decision about whether to esinthe evidence set forth in the PowerPoint or
resign. A reasonable jury conerihg all of these facts mighbuoclude that Rao was coerced to
resign.

Of course, many facts weigh against a findifigoercion includingnd significantly that
Rao was represented by counsel and had accesfiseiofamily members who were lawyers who
could advise him. Yet tellingly, Rao’s atteyninformed Sussman that Rao had made up his
mind within hours of the meeting and after dpeg with family members including his wife,
presumably the daughter of the man whose furtbey were about to leave to attend within

twenty-hour hours. Whether that familial aclvior even the attorney’s advice under those

circumstances would constitute lack of coercion is less clear under the unique circumstances.
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is precisely this type of competing factuakesarios and how a juranight view them that
requires a jury to make the determination.

For these reasons, neither side is entitedummary judgmenas to Dr. Rao’s due
process claim as it pertains t@ lalleged constructive discharge.

c. Drs. Rusch and Azar’s Personal Involvement

Rao’s Section 1983 claims require him tondastrate that Drs. Rusch and Azar were
personally involved in the alleged constitutional deprivatiddseO'Shell v. Cling571 F. App'x
487, 491 (7th Cir. 2014)Hildebrandt 347 F.3d at 1039 (“For a defendant to be liable under §
1983, he or she must have participated diractlthe constitutional violain.”) To be liable,
there must be some causal connection or affiv@dink between the actions complained of and
Drs. Rusch and Azar and the constitutional deggions, meaning that they “must know about
the conduct and facilitaié approve it, condone igr turn a ind eye....”"Gentry v. Duckworth
65 F.3d 555, 561 (7th Cir. 1995) (quotation omitted).

Defendants argue that Rusch and Azar playealgoin the decision restrict Rao’s access
to University property and computer systems.erehis sufficient evidencéowever, to create a
triable issue as to whether Rusch and Azar vgeféciently involved inRao’s departure from
the University to be personally liable. Ruscbeiged the initial allegations against Rao, formed
the Dean’s Committee to investitg the allegations, guided teBeope of its inquiry, and then
forwarded the allegations to McNeely. (Def. SPF16, 18-21.) After Azdrecame aware of the
allegations, he recommended that Rusch forwaratecerns to an appropriate body for further
investigation. (Pl. SOAF 41.) On SeptemMde 2012, Rusch and Azar met with McNeely and
others to define a plan of action regarding dilegations againstRadDkt. 227-6 at 207:9-20.)

Rusch was interviewed twice by Kaye Scholepag of the investigation. In February 2013,
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Rusch and Azar attended a Board meetinger@hRao was discussed. (Pl. SOAF | 43.)
McNeely does not recall Rusch or Azar being pnésat the meeting where it was decided that
Rao would be presented with the evidenc&afe Scholer’s investagion, although Rusch was
aware that the meeting was going to take glaed McNeely informed her that she hoped Rao
would resign. (Dkt. 227-6 at 263:14-23; DRR7-3 at 171:13-23.) Azand Rusch also were
part of conversations, with various updatésading up to the decision to offer Rao the
opportunity to resign. (Dkt. 22@-at 14-23.) Rusch was also ae that Rao’s access to his
office and the University computer systems wbeeng limited since her assistant made the
arrangements. (Pl. SOAF 1 45; Pl. SOF { 41.)aAesult, Rusch did neixpect that Rao could
perform the same level of work as he had tefo(Pl. SOAF { 45.)Following the meeting,
McNeely updated Rusch and informed her that Wniversity was waiting for Rao’s response.
(Pl. SOAF 1 34.) Rusch testified that she dat think she should have been present at the
March 21, 2013 meeting because she was not indadlvehe investigation. (Pl. SOAF  34.)
Rusch met with Dr. Rao’s department follogiRao’s resignation. (Pl. SOAF | 34.)

These facts are sufficient to support thenaosion that Drs. Rusch and Azar were
sufficiently involved to be heltlable under Section 1983. In faet defendant who just “set[s]
in motion” a series of eventsahhe knew or should have knowvould cause others to deprive
plaintiff of rights may be liable under § 198%bnner v. Reinhard347 F.2d 384, 39697 (7th
Cir. 1988).

2. Researchntegrity Investigation

Drs. Rusch and Azar, however, are i to summary judgnmé on Dr. Rao’s due
process claims regarding the research integritysasti Dr. Rao failed to respond to the

Defendants’ motion for summary judgment on ghignt and does not raisewhatsoever in his
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own motion for partial summgjudgment. As a result, the argument is waiveeeBonte 624
F.3d at 466 (“Failure to respond to agament . . . results in waiver.”).

There is good reason for &0 concede summary judgment this point. Rao has not
presented sufficient evidence for a reasonabletpgonclude that Dr. Rach or Dr. Azar were
sufficiently involved in the resech integrity decision. DrsRusch and Azar referred the
research integrity investigat to Dr. Grabiner who oversathe pre-inquiry, inquiry, and
investigation stages. The Investigation Pahelyever, concluded that it “could not reach the
level of confidence as indicated by the term fymnederance™ to find thaRlaintiff was directly
responsible for the issues with the papers uneldew, finding that hected recklessly. (Def.
SOF qf 71, 74.) After that pojrDr. Dutta, made the recomnuation that Dr. Rao be held
responsible for the research nuaduct. (Def. SOF § 72.) Plaintiff has failed to identify any
evidence that either Drs. Rusch or Azar plagag role in that determation or the subsequent
decision by the University President to affirm Dr. Dutta’s recommendation.

Second, Rao cannot show that the Re$edntegrity decisiondeprived him of a
cognizable property interest. As Rao recognitesonly recognized property interest in regards
to his employment at the University was his posiigra tenured professor. It is undisputed that
this position terminated in March of 2013, longdrse Dr. Dutta came to her conclusion in the
research integrity investigation. As a resutiao cannot show that he was deprived of a

cognizable property intereas a result of the resech integrity decision.
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CONCLUSION

For the foregoing reasons, Dr. Rao’s motiondartial summary judgment is denied and
the Defendants’ Motion for Summary Judgment is tgdms to Counts |, II, VII, VIII, and X but

denied as to Count IX.

Dated: June 5, 2017

0‘10& Virginia M. ¥eéndall
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