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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEFANY GRAHAM, )
)
Plaintiff, )
) Case No. 14 CV 182
V. )
) Judge Robert M. Dow, Jr.
E-COM DISPATCH CENTER, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

The Court previously dismissed withouteprdice Plaintiff's conplaint against her
former employer, Defendant E-COM Dispatch @entE-COM”). Plaintiff filed an amended
complaint [40] under Titl&/1l of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseq. which
E-COM again moves to dismiss. The Court granfgart Defendant’s motion to dismiss [41], as
follows. To the extent that Plaintiff intended bring a claim against her former supervisor,
Jeanine Chiapano, that claim is dismissed.ithWespect to E-COM, the Court dismisses
Plaintiff's retaliatory dischargelaim but concludes that Plaifithas stated a valid employment
discrimination claim based on race. Also pagdbefore the Court iPlaintiff's “motion in
response to Defendant’s motion for dismissal” [44hat pleading is simplylaintiff's brief in
opposition to Defendant’s motion to dismiss anddénied as moot in light of the Court’s
disposition of Defendant’s motion.
l. Background

The facts are drawn from Plaintiffs a@mded complaint [40]. For purposes of
Defendant’s motion to dismiss, the Court assuasesrue all well-pleaded allegations set forth

therein. SedKillingsworth v. HSBC Bank Nevada, N.A07 F.3d 614, 618 (7th Cir. 2007).
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Plaintiff Stefany Graham wasmployed by E-COM for six years until she was terminated on
February 26, 2013. See Am. Compl. 2—-3. Plaintifftee VII claims arise fom an incident with
her supervisor, Jeanine Chiapano, which allegedlyddtaintiff's termination. In particular, on
February 18, 2013, Plaintiff wore a tee-siivat read “black gis rock” to work. Id. at 1. Ms.
Chiapano told Plaintiff to remove the shimmediately, even though E-COM does not have a
policy prohibiting particular slans or labels on clothingld. Plaintiff further alleges that
Chiapano told her and other Afan-American employees thahe found the tee-shirt to be
offensive. Id. Plaintiff's complaints abouhe incident were ignored. Skk at 2.

Thereafter, and in the days leading up toteamination, Chiapano “seemed to harbor an
ongoing resentment” towards Plaintiff, whichpfseared to be race-tinged and motivated”
because Plaintiff had “exhibited racial prideSee Am. Compl. 2. On February 26, 2013, about
a week after the tee-shirt incident, Chiapanormfed Plaintiff that she had been caught on video
listening to music with éadphones while on the jobd. Plaintiff was sent home and suspended.
Id. Shortly therefore, E-COM’s attorney imfoed Plaintiff that she was terminated for
“insubordination and the use ofcsal earphone music on the jobld. Plaintiff claims that these
stated reasons were pretextual, and shesdanier using earphanevhile working. Sed. at 3.
Plaintiff contends that she actually was termédabecause of her race, “especially due to the
subsequent tensions that arose in the jolWrenment following the racial insensitivity she
experienced in the shirt incidentld. Plaintiff further alleges thaprior to her termination, she
had never been cited for insutdmation (with the egeption of one infraatin in 2011 that was
quickly rescinded). Sed.

Although Plaintiff does not allege that shiled a complaint with the Equal Employment

Opportunity Commission (the “EED)), Defendant attached to itaotion the Notice of Charge



of Discrimination that it received from tieEEOC on October 21, 2013. The charge alleges that
E-COM discriminated against Plaintiff based bar race (African-American). See [41-2],
EEOC Notice 2. The amended complaint doesaooitain particular counts, but its caption
indicates that Plaintiff asserts an employmnealiscrimination claim based on race and a
retaliatory discharge claim. Plaintgéeks $100,000 in damages. Am. Compl. 4.

. Legal Standard

Defendant has moved to dismiss the complander Federal Rule of Civil Procedure
12(b)(6). The purpose of a motitmdismiss is not to decide the merits of the case, but instead
to test the sufficiency of the complaint. S&bson v. City of Chi910 F.2d 1510, 1520 (7th Cir.
1990). As noted, when reviewing a motion to dgsrunder Rule 12(b)(6), the Court takes as
true all factual allegations in the complaint atrdws all reasonable inferees in the plaintiff's
favor. Killingsworth, 507 F.3d at 618.

To survive a Rule 12(b)(6) motion, the claiinst must comply with Rule 8(a) by
providing “a short and plain statemt of the claim showing that the pleader is entitled to relief”
(Fed. R. Civ. P. 8(a)(2)), such that the defendmgiven “fair notice ofwhat the * * * claim is
and the grounds upon which it restsBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)
(quotingConley v. Gibson355 U.S. 41, 47 (1957)). Second, thetual allegations in the claim
must be sufficient to raise the possibility of rebdove the “speculative level,” assuming that all
of the allegations in the complaint are trleE.O.C. v. Concentra Health Servs., %96 F.3d
773, 776 (7th Cir. 2007) (quotingvombly 550 U.S. at 555). “A pleading that offers ‘labels and
conclusions’ or a ‘formulaic recitation of thelements of a cause of action will not do.”
Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 555). However,

“[s]pecific facts are not necessatiip statement need only give the defendant fair notice of what



the * * * claim is and theggrounds upon which it rests.Erickson v. Pardus551 U.S. 89, 93
(2007) (citingTwombly 550 U.S. at 555) (ellipsis in origif). The Court reads the complaint
and assesses its plausibility as a whole. Akms v. City of Chj.631 F.3d 823, 832 (7th Cir.
2011).

1. Analysis

Defendant first arguesdhany claim that Plaintiff seeks bring against Ms. Chiapano is
barred because Plaintiff failed to name her g @ctober 2013 EEOC chargeatliPlaintiff filed.

It is not clear whether Plaifft intended to name Chiapano as a defendant in the amended
complaint. Chiapano was not named as a deféndahe original complaint, and the amended
complaint does not contain any allegations specifying that she is a party. In addition, the docket
does not indicate that a waiver sgrvice has been returned @hniapano or that a summons has
been issued to her. Finally, the only mentanChiapano as a defenuais contained in the
caption of the amended complaint, which reé&tefany Graham, Plaintiff vs. Jeanine Chiapano,
E-com dispatch center et al, Defendants.”

Plaintiff does not respond the argument that Chiapano shibhe dismissed because she
was not named in the EEOC charge. See [44]s PRlot. Instead, Plaintiff clarifies in her
opposition brief that “Ms. Chiapano [was] namedhe complaint as the plaintiff's supervisor
for purposes of accurate recounting of the fdctdd. at 1 (emphasis added). Plaintiff also
omitted Chiapano’s name from the caption of her opposition brief. idGeeBased on the
foregoing, the Court concludes thatintiff does not wish to psue a claim against Chiapano at
this time. If Plaintiff wishes to name Chiapaa® a defendant in the future, she may seek leave
to do so, at which time Plaintiff will be requiredaddress whether her failure to name Chiapano

in the EEOC charge affects her ability to bringlam against her. For all of these reasons, any



claim that Plaintiff intended to img against Chiapano is dismissed.

The Court now turns to the claims thatv@aeen brought against E-COM. For the
reasons that follow, the Court concludes thatirRiff has adequatelplleged an employment
discrimination claim but has failed to stat valid retaliatory discharge claim.

As discussed in the Court’s prior memorandum opinlampmblyestablished “two easy-
to-clear hurdles” for a complaint in federal coyd) the complaint musiescribe the claim in
sufficient detail to give the diendant fair notice of the claiand the grounds upon which it rests,
and (2) the allegations mustiggest a plausible—not merely espilative—rightto relief.
Tamayo v. Blagojevich526 F.3d 1074, 1084 (7th Cir. 2008) (quotiBgOC v. Concentra
Health Servs., In¢c.496 F.3d 773, 776 (7th Ci2007)). ApplyingTwomblyto employment
discrimination claims, the Seventh Circuit Tamayo“acknowledg[ed] that a complaint must
contain something more than a general recitation of the elements of the claim,” but “reaffirmed
the minimal pleading standard for simple claiofsrace or sex discrimination.” 526 F.3d at
1084. Specifically, a complaint alleging employmdigcrimination “need only aver that the
employer instituted a (specified) adverse emplaynaetion against the plaintiff on the basis of
her [race],”id., as such clams may bkeged “quite generally,id. at 1081. Withthat said, the
complaint still “must actuallysuggesthat the plaintiff has a rigtb relief,” as “it is no longer
sufficient for a complaint t@avoid foreclosingpossible bases for relief.ld. at 1084 (quoting
Concentra Health Serys196 F.3d at 776) (emphasis in original).

The amended allegations meet this plegdistandard with respect to Plaintiff's
employment discrimination claimSpecifically, Plaintiff alleges #t her supervisor treated her
unfairly and ultimately terminated her because Bhd shown pride in being African-American

by wearing a tee-shirt that stateddtk girls rock.” Following thisncident, Plaintiff alleges that



was “singled out” and harassed until she was teatath Am. Compl. 2. Plaintiff also alleges
that the given reasons for her terminationsdimordination and wearing headphones while at
work—were fabricated. Finallylaintiff alleges that she wdised “because of her raceld. at

3. Unlike Plaintiff's original complaint, #tse allegations clear the two hurdles thabmbly
described, because they include enough factuiild® provide fairnotice and to state a
plausible claim. Se€amay¢526 F.3d at 1084.

The Court now turns to Plaintiff's retatory discharge claim®Title VII prohibits
employers from punishing employees for comptagnabout discrimination or other practices
that violate Title VII.” Moser v. Indiana Dep't of Corrs406 F.3d 895, 903 (7th Cir. 2005
(citing 42 U.S.C. 8 2000e-3(a)). &pfically, 8 2000€3(a) states:

It shall be an unlawful employment gatice for an employer to discriminate

against any of his employees * * * besauhe has opposed any practice made an

unlawful employment practice by thisulschapter, or because he has made a

charge, testified, assisted, or particgzhtin any manner in an investigation,

proceeding, or hearing under this subchapter.
To ultimately prove retaliation, aghtiff may rely on either thdirect method or the indirect,
burden-shifting methodMoser, 406 F.3d at 903 The direct method requires Plaintiff to show
that: “(1) she engaged in staitity protected activity; (2) shesuffered an adverse employment
action taken by the employer; and (ausal connection between the twial” Alternatively, a
plaintiff may establish @rima faciecase of retaliation by showing that “(1) she engaged in a
statutorily protected activity; (2) she met thepboyer’s legitimate expectations; (3) she suffered
an adverse employment action; and (4) she weetdd less favorably than similarly situated
employees who did not engagesiatutorily protected activity.”ld. The burden then shifts to

the defendant to present evidence of a non-discriminatory réaisds employment action, at

which point the burden shifts back to the plafrtiif demonstrate that the defendant’s reason is



pretextual. Seel. at 904. Under either method, the statily protected activity in which the
employee engaged “can range from filing fornshlrges to voicing informal complaints to
superiors,”Casna v. City of Loves Park74 F.3d 420, 427 (7th Cir. 2009) (emphasis omitted)
(quoting Hertz v. Luzenac A., Inc370 F.3d 1014, 1015 (10th C004)), or may include
testifying, assisting, or participating in an igtigation, proceeding, or hearing under Title VII,
see § 2000e-3(a).

As discussed above, the Seventh Circug teaffirmed the minimal pleading standard
that applies to Title VIl claims; a validlaim, however, still “must actuallguggestthat the
plaintiff has a right to reliefpy providing allegations that raise a right to relief above the
speculative level, Tamayg 526 F.3d at 1084 (quotir@oncentra Health Serys496 F.3d at 776)
(emphasis in original). Plaintiff does not mehts pleading standard, with respect to her
retaliatory discharge claim.

To begin, Plaintiff does not Hiciently allege that she engaged in a statutorily protected
activity that somehow was linked ber termination. Plaintiff mkaes only one vague reference to
“complaints to administration” after the teershncident, Am. Compl.2, and there are no
allegations that state or suggtsit E-COM'’s motive for terminieng Plaintiff was retaliatory for
any such complaints. As noted, Plaintiff dik an EEOC complaint, but only after she was
terminated. Finally, in her oppdisin brief, Plaintiff writes thathe statutorily potected activity
in which she engaged “was the exercise of &gmbolic speech while on the job.” [44], Pl.’s
Mot. 1. This action does not quglifs a statutorily protected agty under Title VII, however,
as it did not involve a complaint about discrimination, @asna 574 F.3d at 427, or one of the
enumerated protected activities set forth in(®@e-3(a). In sum, because Plaintiff has not

sufficiently alleged that her termination wdigked to any protecte activity, Plaintiff's



retaliatory discharge alm must be dismissed.
IV.  Conclusion

For the reasons stated above, Defendant’samdt dismiss [41] is granted in part and
denied in part. To the extetitat Plaintiff intended to bring claim against Ms. Chiapano, that
claim is dismissed. With respect to Defemdd&-COM, the Court dismisses Plaintiff's
retaliatory discharge claim and allows her pboyment discriminationclaim to proceed.
Plaintiffs pending motion [44] is denied asoot in light of the Court's disposition of

Defendant’s motion. This case is set forHiertstatus hearing on May 27, 2015 at 9:00 a.m.

Dated:May 8, 2015 W

Robert M. Dow, Jr
Lhited States District Judge




