Luxco, Inc. v. Jim Beam Brands Co. Doc. 31

INTHE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
LUXCO, INC.,
Raintiff,
V. Casélo. 14C 0349

JIM BEAM BRANDS, CO.,

e e N

Defendant.

ORDER

The Court denies Defendant’s Motion to Dismiss Plaintiff's First Amended Complaint
[25]. Defendant must answer the First Amen@eanplaint on or before 10/2/14. Parties shall
file a joint proposed discovery plan by 10/3/13tatus hearing set for 9/30/14 is stricken and
reset to 10/7/14 at 8:30 a.m.

STATEMENT

On April 21, 2014, Plaintiff Luxco, Inc., (‘lxco”) filed a two-ount First Amended
Complaint alleging two claims for breach of a@at against Defendadim Beam Brands, Co.
(“Jim Beam”) based on the Cadlsrdiversity jurisdiction.See28 U.S.C. § 1332. Plaintiff
alleges that Jim Beam breached a January 28, 2013 Asset Purchase Agreement between the two
parties. Before the Court is Defendant’s Matto Dismiss Plaintiff's First Amended Complaint
pursuant to Federal Rule of Civil Proceduré¢}@®). (R. 25.) For the following reasons, the
Court denies Defendant’s motion to dismiss.

BACKGROUND

The Court takes the following facts fronethllegations in Luxco’s First Amended
Complaint, which the Court accepts as timepurposes of the motion to dismidsavalais v.
Village of Melrose Park734 F.3d 629, 632 (7th Cir. 2013).

Luxco is a corporation organized and existumgler the laws of #hState of Missouri,
with its principal place of business at 1000 ClarleAwne, St. Louis, Missouri. (R. 24, First Am.
Compl. § 2.) Jim Beam is a corporation orgediand existing under the laws of the State of
Delaware with its principal place of busineg$10 Lake Cook Road, Deerfield, lllinoidd.(

3)

Beginning in early 2012, Luxco and Jim Behegan negotiating the sale by Jim Beam of
certain intellectual property andnatr assets (“Acquired Assets”) ltoixco. This sale was to
include the exclusive right to sell certain branélalcoholic beverageshg “Acquired Brands”).
(Id. 17.) OnJanuary 18, 2013, Luxco and Jim Beatared into an Asset Purchase Agreement
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(“APA") for the sale of the Acquired Brands Bym Beam to Luxco in exchange for valuable
consideration. I¢l. 1 8.) As part of the sale, Luxporchased certain representations and
warranties set forth in Article 11l of the APAIC()

Specifically, Section 3.11 of the APA, defthas “Knowledge Part&” represented that
“[t]he persons listed in the @rition of Knowledge of the&Seller” under Section 9.1 “have
received the representations and aaties of the Seller hereunderd.( 10.) Section 9.1
defined “Knowledge of the Seller” as “actual knowledge after the performance of reasonable due
inquiry of records and each named individual’®direports and predessors likely to have
knowledge of relevant matters.1d() Jim Beam identified William Newlands (President, North
America), Nicholas Fink (Chief Strategy Qféir), John Lee (V.P., Strategy & Development),
Kevin Cooke (V.P., Sales Strategijaria Martin (Director, Itellectual Property), and David
Hunter (V.P., Global Manufacturing) as individualgh the obligation t@ct as those with
knowledge of the seller.ld.) These individuals were resgsible for gathering true, complete,
and accurate information known to Jim Beam, @ilable to it upon reasonable inquiry to others
as set forth in Section 9.1, in responseu®do’s due diligence regsts, including true,
complete, and accurate information supporting theasentations and warranties that Jim Beam
provided in the APA. I¢l.)

In November 2012, Jim Beam prepared and igiexy/to Luxco a Brand Detail Sheet that
contained Jim Beam’s data on shipments of cas#sales, gross profits, brand investment and
brand contribution for each of the Acquired Brandsd. { 11.) The parties calculated the
purchase price based on the Brand Detail Slagetrelied on it during communications and
negotiations during the due diligence periolil.)( Schedule 3.14 of th&PA represents the final
version of the Brand Detail Sheetld.f On or about Novembdi8, 2012, Donn Lux, President
and CEO of Luxco, forwarded to Nicholas Fiaukd John Lee of Jiméam a letter providing a
term sheet that led to the APA and a list of due diligence itelds{12.) In the term sheet, the
parties agreed to base the purchase price for the Acquired Brands on a multiple of the net profit
derived from the number of cases sold of the Acquired Brandsy {3.)

Luxco’s due diligence requests included, but are not limited to, the following: (1) retail
account incentives/programs by bdanetailers, and distsutor; (2) retail or on-premises coop
programs by SKUby customer (e.g., “buy one case Red Stag, get Wolfschmidt liters free”); (3)
on and off-premises National A@aent/Chain authorizations byK8, by chain, and by state; (4)
on and off-premises National Account/Chain auithations in jeopardipy SKU, by chain, and
by state; and (5) on and off-premises Natigkacount/Chain suppodgreements by SKU, by
chain, and by stateld; 1 14.) Luxco requested additiom@iormation from Jim Beam during
the due diligence period, includj requests regarding how the Aagui Brands were included in
any “national-level Beam incentives.1d({ 15.) From November 2012 until the parties
executed the APA, Jim Beam provided peica@sponses to Luxco’s requestid. (16.) In
some cases, the responses wecemplete; in other casesimmIBeam refused to respondd.]
These incomplete or non-exigteesponses caused Luxco tonded certain representations and
warranties in the APA.Iq.)

! Presumably, SKU means “stock keeping unilaintiff's Amended Complaint, however, does not
explain this term.



On December 12, 2012, Jim Beam issued to buxeeport that provided that “Beam has
no national account programs” for the Acquiredrigis, that Jim Beam would not provide Luxco
with information relatingo National Accounts or Chain autlmations in jeopardy, and that Jim
Beam does not provide incentives or “Bl [Brdngdestment] dollars” fothe Acquired Brands.
(Id. 1 18.) For each of these items, Jim Beademtified the status of Luxco’s request as
“closed.” (d.)

In Section 3.14 of the APAlim Beam represented and warranted that the information
contained in the Schedule 3.14 (B&and Detail Sheet) was “truepmplete and accurate in all
material respects.”ld.  20.) Luxco reasonably relied timis representation and warrantyd. (
121)

On approximately January 25, 2012, juta business days before the APA was
scheduled to close, Donn Lux sent to Williamwiends, Jim Beam’s North American President,
an email questioning whether Jim Beam had iolexy true, complete, and accurate information
relating to its investments in the Acquired Brands. { 22.) In response, Jim Beam advised
Luxco that the November 2012 Brand Detail Stamebunted for all of the incentives it provided
for the Acquired Brands.ld.) Luxco, however, contends thtae information in the Brand
Detail Sheet was not true, complete, acdurate in all material respectsd. (1 23.) Rather,
Luxco alleges, Jim Beam failed to identify théatomumber of cases of products of the Acquired
Brands that were contingent upand directly tied t@ales of other Jim Beam brands that the
APA did not include. I¢l. T 24.) Specifically, Jim Beam designed its incentive programs to
generate increased sales of its premium bramkdEh the APA did not include, through give-
away and discount programms/dlving the Acquired Brands.Id;) Jim Beam gave away a
substantial portion of the Acquired Brandstthance its sales of its premium brandd.) (But
for these marketing programs, the true saleshmumof the Acquired Brands would have been
significantly lower, resulting i lower purchase priceld( Y 26.)

As a condition to the execution of the AP®ection 6.1(a) of the APA obligated Jim
Beam to ensure that the representations amchnt#es it made in Article Ill, which included
Section 3.14, were true and catréen all respects at arab of the closing dateld( § 28.)
Section 6.1(c) required Jim Beam to deliveLtxco on the closing date a certificate that its
representations and warranties were truecancect. In accordance with Section 6.1(a) and
6.1(c), Jim Beam provided Luxco withigicertificate on the closing datdd (1 29.) Luxco
alleges that Jim Beam'’s failure to disclatsemarketing programs constituted a material
omission and a breach of Jim Beam'’s watyaand representain in Section 3.14.1d. 1 24.) In
order to make Jim Beam’s warranty and esgntation in Section 3.14 true, complete, and
accurate, Jim Beam should have disclosed holarésd incentive programs directly affected the
reported sales of the Acquired Brandkl. {| 26.) Luxco alleges thhecause the representations
and warranties contained in Seas 3.14, 6.1(a) and 6.1(c) of tA@A were not true, complete,
and accurate in all material respedis) Beam breached the APA. (Id. § 31.)

In Count I, Luxco alleges that in Semti 3.13 of the APA, Jim Beam represented and
warranted that “[flrom November 16, 2012, hids conducted its business in the ordinary
course, consistent with [its] past practices, trade has been no Materiativerse Effect.” Id.

1 34.) This representation andrvaaty required Jim Beam thsclose any material adverse



effect relating to the busiss of the Acquired Brandsld() Section 9.1 of the APA defined
“Material Adverse Effect” as:

Any change, effect, event, occurrence atesof facts that, k&n individually or
together with all other changes, effecsgurrences or stateé facts, would be
materially adverse to the operations, resaftoperation or condition (financial or
otherwise) of the business of the Selldated to the sale of the Products or the
brands related to the Prodsicin each case, taken as a whole; provided however,
Material Adverse Effect shall not inade (i) any changes in general economic
conditions, (ii) any changesffects, events, occurrencesstate of facts that
generally affect the distldd beverage industry thdb not disproportionately

affect the Products or (Jiany acts of terrorism acts of war that do not
disproportionately affect the Products.

(Id. 7 35.)

Prior to the execution of the APA, Jim Beaafiormulated some of its vodka brands,
including three Acquired Brands, into vodka liquedd. { 38.) Jim Beam disclosed this
reformulation, but did not disclose that cantkey national retail accounts for the Acquired
Brands advised Jim Beam and its distributbet they would no longgurchase any Acquired
Brands that Jim Beam refoutated into vodka liqueur.ld. 1 39.) Instead, Jim Beam told
Luxco that its research indieat no adverse impact on vodkéesabased on the reformulation
into vodka liqueur. I¢l. 1 40.) The term sheet indicateatthuxco would pay a premium as a
result of expected increasedfts from the reformulation.ld.) Luxco asserts that Jim Beam’s
failure to disclose that tianal retail accounts would nornger purchase the reformulated
Acquired Brands breached the representatiodsaamranties in Section 3.13, 6.1(a), 6.1(ajl. (
1 45.)

LEGAL STANDARD

“A motion under Rule 12(b)(6) tests whethes tomplaint states a claim on which relief
may be granted.’Richards v. Mitchef§96 F.3d 635, 637 (7th Cir. 2012). Under Rule 8(a)(2), a
complaint must include “a short and plain stadetrof the claim showmnthat the pleader is
entitled to relief.” Fed. R. Civ. P. 8(a)(2). &khort and plain statentamder Rule 8(a)(2) must
“give the defendant fair notice of what tblaim is and the grounds upon which it restB&ll
Atlantic v. Twombly550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (citation
omitted). Under the federal notice pleading stargladlaintiff’s “factual allegations must be
enough to raise a right to reli@bove the speculative levelld. A complaint must contain
sufficient factual content “to allothe court ‘to draw a reasonalitderence that the defendant is
liable for the misconduct alleged.Charleston v. Board of Trs. &fniv. of Ill. at Chicagp741
F.3d 769, 772 (7th Cir. 2013) (quotiAghcroft v. Igbal556 U.S. 662, 678, 129 S. Ct. 1937, 173
L. Ed. 2d 868 (2009)). Put differently, a complaint “must provide enough details about the
subject matter of the case to prasestory that holds togetherMehta v. Beaconridge
Improvement Ass;i32 Fed. Appx. 614, 616 (7th Cir. 2011) (citiBgckson v. Parduss51
U.S. 89, 93, 127 S. Ct. 2197, 167 L. Ed. 2d 1081 (2@wgnson v. Citibanl614 F.3d 400, 404
(7th Cir. 2010)). The Court ks “whether the story could hateppened, not whether it did.”
Id.



“In reviewing the sufficiency of a complaint under the plausibility standard, [courts]
accept the well-pleaded factsthe complaint as true.Alam v. Miller Brewing Cq 709 F.3d
662, 665-66 (7th Cir. 2013). In ruling on a Rab)(6) motion, distdt courts may also
consider documents attached to the pleadings without converting the motion into a motion for
summary judgment, as long as the documents &rereed in the complaint and central to the
claims. See Geinosky v. City of Chicady5 F.3d 743, 745 n. 1 (7th Cir. 2012). Additionally,
although a plaintiff need not pleéakts in the complaint to defepbtential affirmative defenses,
where “the allegations of the complaint itsgdf forth everything necessary to satisfy [an]
affirmative defense,” the plaifitipleads himself out of courtSee Brooks v. Rqss78 F.3d 574,
579 (7th Cir. 2009).

ANALYSIS
Appropriate Pleading Standard

As an initial matter, the parties disputeighpleading standard should govern Luxco’s
First Amended Complaint. Jim Beam argues Heateral Rule of Civil Procedure 9(b) governs
the First Amended Complaint because Luasserts that Jim Beamade “intentional
misstatements.” (R. 26, Def. Mem. at 8.hu§, Jim Beam asserts, the complaint “sounds in
fraud and is, therefore, subject to ewstncter pleading requirements.id() Luxco, on the other
hand, contends that the generaguling standards of Rule 8(gypdy because it alleges only two
counts of breach of contrac(R. 28, Resp. at 4.)

Plaintiff's allegations simply do not soundfiaud. Plaintiff has &ged that Jim Beam
breached certain representations and warrantig®iAPA in two material ways: (1) by failing
to disclose that a significant pimm of its sales of the Acquirdgrands were tied to marketing
programs designed to enhance salkits premium brands; and (2) by failing to disclose that
“key national retail accounts” had indicateeéyhwould not purchase ¢aim Acquired Brands
that Jim Beam reformulated into vodka lique®aintiff alleges that these omissions breached
certain representations and warranties in the APA that the parties executed.

The Court, therefore, rejects Jim Beam’s ggsethat the Rule 9(b) pleading standards
apply and instead applies thengeal pleading standards to Luxs First Amended Complaint.
Because Defendant also argues thatco fails to satisfy even those standards, the Court will
address the remainder of Jim Beam’s arguments.

. Count One: Breach of Contract (APA Section 3.14)

Jim Beam argues that Count One fails to stataim for several reass, most of which
revolve around Defendant’s assen that Schedule 3.14 (andetkfore the representation and
warranty in Section 3.14) consistt“purely historical sales angblume data.” (Mem. at 8.)
None of Defendant’s arguents are persuasive.

First, Jim Beam asserts that Luxco does antl cannot, allege that the information in
Schedule 3.14 is false or inaccurate. (Mem. atlt&pntends that its failure to disclose that the
sales of some of the Acquired Brands includestounted or free sales tied to the sale of
premium brands did not render the dat&amedule 3.14 false or inaccuratid. at 8-9.) Luxco,
however, alleges that Jim Beam's failure to diselthe effect of its marketing programs on sales
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of the Acquired Brands rendered Schedule 3.14npdete and, therefore, “not true, complete,

and accurate” as Jim Beam represented in Section 3.14. (Am. Compl. 11 23, 31.) Whether or
not Jim Beam failed to disclose material imh@tion and whether that failure breached Jim
Beam'’s representation and warrairt Section 3.14 is a questioihfact that the Court cannot
resolve at the motion to dismiss stage.

Jim Beam next argues that Luxco attemptgansform Jim Beam’s representation and
warranty regarding Schedule 3.14 from one addngdsistorical sales datato one concerning
future sales and profitability.Id. at 9.) Jim Beam asserts tisach a claim would be barred by
the APA, which provided that Jim Beam “does m@ke any representation or warranty as to the
future sales or profitability of thproducts.” (Id.) Jim Beamsal contends that Luxco’s claim
seeks lost profits, which ixpressly barred by the APAIdJ( at 10.) Both contentions are
baseless and mischaracteriaexto’s First Amended Complaintowhere in Count One does
Luxco make any allegations regarding future sakather, Luxco’s claim alleges that Jim Beam
provided incomplete data regarding the sales volume history of the Acquired Brands.
Similarly, Luxco does not seek lost profits ahd First Amended Complaint makes no reference
to lost profits. Luxco insteaalleges that becausé Jim Beam’s breach, it “agreed to a much
higher purchase price than it wdutave considered had it knowhe truth.” (Am. Compl. 11 1,
26.)

Finally, Jim Beam asserts that Luxco relsextrinsic evidence that pre-dated the
signing of the APA. Jim Beam contends that Laigaeliance on this evahce is barred by the
parol evidence rule and the APA’s integration clause, which provides that the APA “constitutes
the entire agreement and supersedes all pga@ements and understandings, both written and
oral, between the Parties.td() Jim Beam'’s reliance on the parol evidence rule and the
integration clause fails because Luxco does natnattéo contradict or modify the terms of the
APA. See Marine Midland Bank-Southern v. Thurl®8 N.Y. 2d 381, 387, 442 N.Y.S. 2d 417,
425 N.E. 2d 805 (198%)“the parol evidence rule operatesetalude evidence of all prior or
contemporaneous negotiations between the paffie®d to contradict or modify the terms of
the writing.”); see also Kamp v. Fiumeré9 A.D. 3d 1168, 1170, 893 N.Y.S. 2d 662 (N.Y. App.
Div. 2010). Luxco instead included allegationganling the parties’ prAPA negotiations as
context for the parties’ contract, which is permissit®ehron v. Troutman Sanders, LL%7
A.D. 3d 87, 94, 945 N.Y.S. 2d 25 (N.Y. App. DR012) (finding that parol evidence can be
used to establish or rebut aged facts, but not to vary umdiguous terms of a contract).

1. Count Two: Breach of Contract (APA Section 3.13)

Jim Beam'’s primary argument in support of thismissal of Count Two is that Luxco’s
allegations do not meet Rulehds heightened pleading stamda (Mem. at 11-14.) As the
Court has already explained, tlhiggument fails. What remaof Jim Beam'’s challenge to
Count Two is the argument that Luxco’s allegasialo not rise to the level of a “material
adverse event.” (Mem. at 14-15.) Jim Beamsciteo cases in support, both of which undercut
its argument at this stage. Jim Beam dite® IBP, Inc. Shareholders Litig789 A.2d 14, 68
(Del. Ch. 2001) aneittsburgh Coke & Chem. Co. v. Bgl#21 F. Supp. 908, 930 (E.D.N.Y.

2 Section 10.8 of the APA provides that the “lawshef state of New York, excluding the ‘conflict of
laws’ rules thereof” shall govern the APA. (R. 27-1, APA at 26.)
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1976),aff'd, 560 F.2d 1089 (2d Cir. 1977) for the prineiphat “material adverse effects” are
those that “substantially threattre overall earnings potential tife target in a durationally
significant manner” and that “short term hiccups” do not constitute material adverse effects.
(Mem. at 14.) These opinions illustrate tidiether threats of loss of business from “key
national retail accounts’onistitute a material adverse effectisissue of fact. The opinionlim

re IBPwas a post-trial opinion, and the opiniorPiitsburgh Cokeletailed the trial court’s
findings of fact and conclusions of law followindanch trial. Thus, re&dion of this issue is
not appropriate at this stage.

Luxco’s First Amended Complaint alleges tamunts of breach afontract. Luxco’s
allegations identify the specific representations and warranties that it asserts Jim Beam has
breached, and they identify Jim Beam’s actithreg allegedly constitute the breach. The
Amended Complaint gives Jim Beam fair notica_okco’s claims and presents a story that
holds together and could have happengdeMehta 432 Fed. Appx at 616. The Court,
therefore, denies Jim Beam’s motion to dismiss.

CONCLUSION

For these reasons, the Court denies JianiBg Motion to Dismiss Plaintiff's First
Amended Complaint. Jim Beam must ansther First Amended Complaint on or before
October 2, 2014.

Dated: September 11, 2014 NTERED:

v 3 'E&E‘ &

UnitedStateDistrict CourtJudge



