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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARY BOLDEN,

Plaintiff,
No. 14 C 403
V.
JudgeSara L. Ellis
WELLS FARGO BANK, N.A.;
GOVERNMENT NATIONAL MORTGAGE
ASSOCIATION AS TRUSTEE FOR
SECURITIZED TRUST GINNIE MAE
REMIC TRUST 200&40; GINNIE MAE;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEM, AKA “MERS”;
DOES 1 THROUGH 100 INCLUSIVE,

vvvvvvvvvvvvvvvv

Defendans.

OPINION AND ORDER

After her property was foreclosed in state court and her challenges to the foreclosure
proceeding there were unsuccessful, Plaintiff Mary Bolden turned to federaland filed this
actiondisputing the title and ownership of the same property. In this action, she haeseied
paties she claims had some involvement with the underlying mortgage and note thiaisaas a
in the state foreclosure proceedingéells Fargo Bank, N.A. (“Wells Fargo”); Government
National Mortgage Association as Trustee for Securitized Gumstie MaeRemic Trust 2008-

40; Ginnie Mae Mortgage Electronic Registration System (“MERS”); and unnamed Does 1
through 100. MERS, the only Defendant to have appeared in the case, has filed a motion to

dismiss Bolden’s complairit.Because Bolden’s federal claimee timebarred and she has not

! |t appears from the docket that Bolden attemptestite Wells Fargo and Ginnie Mae through a law
firm, Pierce & Associates, P.C., which represented Wells Fargo in the statfomiosurgproceeding
It is not clear whether Pierce & Associates, P.C. is authorized to acoape der either Wells Fargo or
Ginnie Mae.
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alleged an independent basis for the Court to consider her state law claims, trgr&dsithe
motion to dismiss [25].
BACK GROUND?

OnApril 8, 2008, Bolden obtained a $144,154 mortgage loan from Wells Fargo that was
secued by a first mortgage and trust deed on her home at 12156 South Parnell Avenue, Chicago,
lllinois (the “Property”). After Bolden allegedly failed to make payrsent the loanWells
Fargo filed a foreclosure action in state candune 2010. The statrial court entered a
judgment of foreclosure and sale on September 13, 2012. The order approving the foreclosure
sale and distribution was entered on March 10, 2@blden challenged the foreclosure
judgment and sale several times in the state goaceeding, including after the sale was
approved.

Meanwhile, Bolden brought this action against Wells Fargo, Ginnie Mae, and MERS on
January 21, 2014. The complaint was deemed filed on February 20, 2014, when Bolden paid the
filing fee.®> Bolden allegethat Wells Fargo is the originator of her loan, Ginnie Mae is the

trustee and master servicer of the Ginnie Mae Remic Trust 2008-40, and that MERS is t

2 The facts in the backgrousection are taken from Bolden’s complaint and the exhibits attached thereto
and are presumed true for the purpose of resolving MERS’ motion to diss@esVirnich v. Vorwald

664 F.3d 206, 212 (7th Cir. 201 Local 15, Int’l Bhd. of Elec. Workers, AFL-CIO v. Exelon Cp495

F.3d 779, 782 (7th Cir. 2007A court normally cannot consider extrinsic evidence without conveating
motion to dismiss into one for summary judgmeldecker v. Deere & Cp556 F.3d 575, 5883 (7th

Cir. 2009). Where a documieis referenced in the complaint and central to plaintiff's claims, hewev

the Court may consider it in ruling on the motion to dismids.The Court may also take judicial notice

of “facts readily ascertainable from the public court record and h@ato reasonable dispute” from the
state court proceedings without converting the motion to dismiss to a motiamforasy judgment.
Ennengav. Starn$77 F.3d 766, 774 (7th Cir. 2012). Finally, where an exhibit contradicts allegations in
the complant, the exhibit controls over the conflicting allegatioi®ee N. Ind. Gun & Outdoor Shows,

Inc. v. City of S. Bend.63 F.3d 449, 454 (7th Cir. 1998).

% Because her application to procéedorma pauperisvas denied, the complaint is not deemedaieh
been filed until the date the filing fee was pai@limas v. DeckeMNo. 10 C 7684, 2012 WL 1755674, at
*1 (N.D. lll. May 16, 2012)Humphries v. CBOCS W., In843 F. Supp. 2d 670, 6723-(N.D. IIl.

2004). The month difference is immaterial for pnsgs of this motion.
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purported beneficiary under the mortgage and trust ddedloan was allegedly securitized as
partof the Ginnie Mae Remic Trust 2008-40. Bolden contends that the title and ownership of
the mortgage and trust deed have been unlawfully sold, assigned, and transferredtaad thus
the Court should quiet title to the property in Bolden’s name. Sheealtbgt the process by
which her loan was securitized was improper, so that no Defendant has perfiecoedhtit
security interest in her property. Bolden brings ten claims against thedaets: (1) wrongful
foreclosure; (2) fraudulent concealment; (3) fraudulent inducement; (4) intdnttiiciion of
emotional distress; (5) slander of title; (6) quiet title; (7) declaratory relgfrding possession
of the property; (8) violation of the Truth in Lending Act (“TILA”), 15 U.S.C. § 180%eq.’
(9) violation of the Real Estate Settlement Procedures Act (“RESPA”), 12 | B2fD1et seq.
and (10) rescission. She seeks compensatory and punitive damages, in addition to gteclarator
relief.
LEGAL STANDARD

A motion to dismiss under Rule 12(b)(hatlenges the Coud’subject matter
jurisdiction. Fed.R. Civ. P. 12(b)(1).The party asserting jurisdictidras the burden of proof.
United Phosphorus, Ltd. v. Angus Chem.,G82 F.3d 942, 946 (7th Cir. 2008)erruled on
other grounds bylinn-Chem Inc. v. Agrium, Ing.683 F.3d 845 (7th Cir. 2012). The standard
of review for a Rule 12(b)(1) motion to dismiss depends on the purpose of the nigiien.
Digital, Inc. v. Sears, Roebuck & C&72 F.3d 440, 443-44 (7th Cir. 2009 a defendant
chdlenges the sufficiency of the allegations regarding subject matter jurisdjatfacial

challenge), th€ourtmust accept all welleaded factual allegations as true and draw all

* Bolden’s complaint also references HOEPA, the Home Ownership and Empiiggtidon Act, an
amendment to TILA, as part of her TILA claim. The Court treats her HOER @s part of her TILA
claim. 12 U.S.C. § 1640(epaker v. Whs Fargo Bank, N.A.No. 11 C 5420, 2012 WL 1886444, at *2
(N.D. lll. May 23, 2012)statute of limitations applicable to TILA and HOEPA claims is the same)

3



reasonable inferencestime plaintiff'sfavor. Seed.; United Phosphorus322 F.3d at 946lf,
however, the defendant denies or controverts the truth of the jurisdictionalialiegatfactual
challenge), th€ourt may look beyond the pleadings and view any competent gubaofitted

by the partieso determine ithe plantiff has established jurisdiction by a preponderance of the
evidence SeeApex Digital 572 F.3d at 443—44AJeridian Sec. Ins. Co. v. Sadowski1 F.3d

536, 543 (7th Cir. 2006).

A motion to dismiss under Rule 12(b)(6) challentipessufficiency of theomplaint, not
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consideringa Rule 2(b)(6) motion to dismiss, the Cowatcepts as true all well
pleaded facts in the plaintif’complaint and drawall reasonable inference®im those facts in
the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the daf¢wdth fair notice of a
claim’s basis bumust alsdefacially plausible. Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 173 LEd. 2d 868 (2009)see also Bell Atl. Corp. v. Twomp850 U.S. 544, 555, 127 S.
Ct. 1955, 167 LEd. 2d 929 (2007)."A claim has facial plausibility wherhe plaintiff pleads
factual content that allows the court to draw the reasonable inference thefethezaaht is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

ANALYSIS

Rooker-Feldman Doctrine

MERS first argues that the Court lacks sabmatter jurisdiction over Bolden’s
complaintbecauséner claims are barred under fReokerFeldmandoctrine. TheRooker-
Feldmandoctrine precludes federal district courts from exercigingdiction over “cases

brought by state-court losers complamiof injuries caused by stateurt judgments rendered



before the district court proceedings commenced and inviting district emiatwand rejection
of those judgments.Exxon Mobil Corp. v. Saudi Basic Indus. Co44 U.S. 280, 284, 125 S.
Ct. 1517, 161 L. Ed. 2d 454 (2005rookerFeldmandoes not prevent a plaintiff from
proceeding in federal court, however, if the plaintiff has filed a federabstote her state court
proceeding has conclude®arker v. Lyons757 F.3d 701, 705-06 (7th Cir. 2014R@0oker
Feldmandoes not bar the claims of federal-court plaintiffs whofile a federal suit when a
statecourt appeal is pending; TruServ Corp. v. Flegles, Inct19 F.3d 584, 591 (7th Cir. 2005)
(“[A]n interlocutory ruling does not evoke the doctrine or preclude federal jurizdigt In
lllinois, the entry of a judgment of foreclosure is not final; rather, it besdmal and appealable
only when the trial court enters an order confirming the sale and dirgoéimtistribution. EMC
Mortg. Corp. v. Kemp982 N.E.2d 152, 154, 2012 IL 113419, 367 Ill. Dec. 474 (2012).

In the underlying foreclosure action, the state trial court entered a judgment o
foreclosure on September 13, 2012. But the order approving the foreclosure sale and distribution
was entered on March 10, 2014, after Bolden filed this acBatause Bolden filed the present
lawsuit before the state court entered the order confirming the forexlemleiRookerFeldman
does not apply. Vazquez v. J.P. Morgan Chase BaNi, No. 13CV-04749, 2014 WL
4414505, at *4 (N.D. lll. Sept. 8, 2018 gokerFeldmandoctrine did not apply where plaintiff
filed complaint after order of foreclosure but before entry of order approvie@fproperty);
Garavito v. SunTrust Mortg., ¢n No. 11 C 6056, 2013 WL 856127, at *4-5 (N.D. Ill. Mar. 6,

2013) RookerFeldmandid not apply even though judgment of foreclosure had been entered in

® The state court order was entered after Bolden’s complaint was received lmutherClanuy 21,

2014 and after it was deemed filed because she paid the filing fee on February 20, 28BlstMés

that Bolden’s complaint was filed on March 7, 2014, which appears to be the dafe dégRved service
of the complaint.SeeDoc. 9. Even usinghts date as the date Bolden filed her complaintRieker
Feldmandoctrine still does not apply because the order confirming the fetgelsale was entered three
days later, on March 10, 2014.



state court proceeding because Seventh Circuit has held that “an interlocungyglogls not
evoke the doctrine or preclude federal jurisdiction” (quolingServ Corp.419 F.3d at 591)).
. Res Judicata

MERSnnext argues that RookerFeldmandoes not divest the Court of jurisdiction, then
Bolden’s claims are barred Ibgs judicata See Arnold v. KJD Real Estate, LLT52 F.3d 700,
706 (7th Cir. 2014) (even thoudgtooker-Feldmarmoes not apply, state court judgment may
preclude relief by way of claim or issue preclusioRgs judicatas an affirmative defense but
may be considered under Rule 12(b)(6) where the plaintiff has through theiatisgather
complaint pleaded herself out of couMuhammad v. Olive547 F.3d 874, 878 (7th Cir. 2008).

The Court applies lllinois law ares judicatabecause the lllinois state court rendered the
orderto which MERS seeks to give preclusive effeBee Chicago Title Land Trust Co. v.
Potash Corp. of Sask. Sales |.#®64 F.3d 1075, 1079 (7th Cir. 201 Res judicataapples here
if (1) the identity of the parties or their privies is the same in thisasuiithe state foreclosure
proceeding(2) the causes of action in this and the state foreclosure proceeding are thensame
(3) there was a final judgment in the state foreclosure proceetting.

The second and third elements mret Althoughthe RookerFeldmandoctrine does not
apply, theorderapproving the foreclosure sale constitwdmal judgment in the state
foreclosure proceedingEMC Mortg. Corp, 982 N.E.2d at 154As for the second element,
lllinois uses a transactional testdetermine whether the causes of action are the saithe,
separate claim&onsidered the same cause of action for purposessqtidicataif they arise
from a single group of operative facts, regardless of whether they @iffezent theories of
relief.” RiverPark, Inc. v. City of Highland Payk’03 N.E.2d 883, 893, 184 Ill. 2d 290, 234 lIl.

Dec. 783 (1998)Res judicataapplies even to claims that were not raised in a prior action if they



were available and could have been raised in the prior adtiorAll of Bolden’sclaims in this
case are based on the same group of operative facts at issue in the state ®m@doseding,
namely that there were defects in the manner in which her loaangasated andgecuritized.
Some of Bolden’s claims were raised in the foreclosure proceeding. Otlargsissher TILA
and RESPA claims, were not brought in the state foreclosure proceeding but couldemave be
raised as a defense thef®eeDye v. Ameriquest Mortg. G289 F. App’x 941, 944 (7th Cir.
2008) (TILA claims arose from home loan that was basis of foreclosure action addhaoel
been brought during foreclosure action in an attempt to rescind loan on thatB)asis).
Homecomings FinNetwork 407 F. Supp. 2d 937, 943 (N.D. Ill. 2005) {stand federal courts
have concurrent jurisdiction over RESPA and TILA claims and so plaintiff had edzleon
opportunity to raise such claims in state court foreclosure proceedings).olittashot aware
of any other barriers to Bolden raising hermigiin the foreclosure proceeding; indeéd,
appears that she ratsenany of these objections numerous times in that proceeSizg.
Sheikhani v. Wells Fargo Ban&26 F. App’x 705 (7th Cir. 2013) (“[N]o state law prevented a
challenge in the foreclosupgoceedings to the validity of the assignment to Wells Fargo.”).
Thus, the seconies judicatarequirements met.

As for the first element, MERS admits that it was not a party to the state foreclosu
proceeding but argues that Wells Fargo was andttisah privity with Wells Fargo. Privity
exists “between parties who adequately represent the same legal inteCésts§o Title Land
Trust Co, 664 F.3d at 1080 (quotiriReople ex rel. Burris v. Progressive Land Develop@@2
N.E.2d 820, 825, 151 Ill. 2d 285, 176 Ill. Dec. 874 (1992)). The privity determination requires a
caseby-case analysisAgolf, LLC v. Vill. of Arlington Height946 N.E.2d 1123, 1132, 4009 Ill.

App. 3d 211, 349 Ill. Dec. 627 (2011). Bolden has alleged on information hefithat MERS



is the purported beneficiary under the mortgagetarsideed or a purported participant in the
securitization oher loan MERS argues that to the extent tBalden’sallegation is accurate, its
interests were aligned with those of Wellrgo in the state foreclosure proceediplgcingit in
privity with Wells Fargo. Th Court, however, cannot conclude at the pleading stage that Bolden
should have raised her claims against MERS in the state foreclosure proctediBglden
would have been able to do so, or that MERS and Wells Fargo are so aligned that Wells Farg
could be considered to have been acting on behalf of MERS in the state foreclosiwedipgoce
Cf. Fritz v. GMAC Mortg. CorpNo. 07-C-1019, 2008 WL 2783218, at *2—3 (E.D. Wis. July 17,
2008) (although GMAC was not a party to the state court foreclosure judgment, MERS lis
GMAC in the caption as the servicer and MERS was acting on behalf of GMACrasninee
so that GMAC's interests were represented in the state fetgelaction). Thus, without further
development of the record, the Court will not apjely judicataat this timeto bar Bolden’s
claims against MERSSee Richardson v. LaSalle Baho. 05 C 5629, 2006 WL 1994574, at
*1-2 (N.D. lll. July 13, 2006) (refing to decidees judicataissue on motion to dismiss).
[I1.  Federal Claims

Boldenhas allegedederal claimdor violations of TILA and RESPATILA provides a
oneyear statute of limitations where damages are souhtJ).S.C. § 1640(e). The limitations
period begins to run when the loan is closed, which in this case was on April 8,3#8.
Jenkins v. Mercantile Mortg. Cor®231 F. Supp. 2d 737, 745 (N.D. Ill. 2002). Bolden’s
complaint was filed in 2014, well after the TILA statute of limitatiforsdamages actions ran.
TILA also provides that a borrower has three years from the time of a loanigydoseek
rescission of that loan. 15 U.S.C. § 1635(f). This is a statute of repose, not a statute of

limitations, as it limits only Bolden’sght to rescind, not her right to seek judicial enforcement



of that rescissionSee Doss v. Clearwater Title €651 F.3d 634, 638—-39 (7th Cir. 2008)
(Section 1635(f) is a statute of repose, a “precondition to a substantive righefty; reockhart

v. HSBC Fin. Corp.No. 13 C 9323, 2014 WL 3811002, at *13 & n.9 (N.D. Ill. Aug. 1, 2014).
But it has the same effect of preventing Bolden from proceeding on her TlLiAsiescclaim

for Bolden’s complaint does not suggest that she ever sought to rescind her loarhvathin t
years of its originationthus extinguishing her right to seek rescission based on a TILA violation.
See Carthan-Ragland v. Standard Bank & Trust 887 F. Supp. 2d 706, 711 (N.D. lll. 2012).
Although Boldken’s RESPA claims are somewhadécipherable, they appear to best fall under
RESPA's antkickback provisions, 12 U.S.C. 8§ 2607, which are subject to geaelimitations
period, 12 U.S.C. 8§ 2614. Again, any such violation would have takenvpédicever a year
beforeshe instiuted this case, and at least by the time the mortgage foreclosure processling w
filed in state court in 2010. Thus, Bolden cannot proceed on these claims.

Bolden asserts in her complaint, however, that equitable tolling applies to save her
claims. Bolden bears the burden of demonstrating that equitable tolling apPliszsewski v.
Quicken Loans Ing¢No. 12CV-3131, 2013 WL 317060, at *2 (N.D. lll. Jan. 28, 2013).
Initially, equitable tollingdoes not apply to her TILA rescission claiBeach v. Owen Fed.
Bank 523 U.S. 410, 412, 118 S. Ct. 1408, 140 L. Ed. 2d 566 (1998) (“[Section] 1635(f)
completely extinguishes the right of rescission at the end of the 3-yeadl.periHer damages
claim under TILA and RESPA may be subject to equitable tolling, but that doctrinesapqllye
where “extraordinary circumstances prevent a party from filing on tiBerisman v. U.S.
Forest Sery.408 F.3d 945, 964 (7th Cir. 2009Y1ore specifically, quitable tolling applies
where the plaintiff, through the exercise of due diligence, could not have obtained the

information needed to file her claim before the limitations period expBédopshear v. Corp.



Counsel of City of Chicag@75 F.3d 593, 595 (7th Cir. 2001). The defendant’s conduct is
irrelevant. Bensma, 408 F.3d at 964. Equitable tolling is not the same as equitable estoppel or
fraudulent concealment, which involves the plaintiff having discovered an injury whithin t

statute of limitations but the defendant taking active steps to keep the plaomiféfiing in

time. Shropshear275 F.3d at 595.

Neither equitable tollingor equitable estoppel has been sufficiently alleged here.
Bolden has not alleged that she was diligent in attempting to learn of the factyingdest
claims within the ongear period after her loan originated or at any point before the foreclosure
proceeding was instituted, nor has she alleged that she could not obtain the information
necessary to file her claim before the limitations peexyoired All that she has allegg is that
Defendants did not provide her with the required disclosures, which is not erfoegh.
Olszewski2013 WL 317060, at *2 (allegation that defendant failed to provide plaintiffs with
disclosures in violation of TILA not sufficient to invoke egile tolling). Equitable estoppés
alsonot relevant here where there is no suggestion that Bolden was aware of an iihjaryhe
limitations period andhat Defendants took some action to prevent her from filing within the
period that went above and beyond the underlying conduct all&gsitl. (plaintiffs failed to
allege any efforts by defendants to support application of fraudulent concedlmatirie).

Thus, Bolden’s TILA and RESPA claims must be dismissed.
V. StateLaw Claims

Bolden’s compaint does not clearly set forth the basis for this Court’s subject matter
jurisdiction. Her TILA and RESPA claims provide the court with federal questitsdjction
over those claims and supplemental jurisdiction over the remaining state law @&nisS.C.

88 1331, 1367 But with the dismissal of the federal claims, the Court deltline to exercise
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28 U.S.C. § 1367(c) (district court may declineekercise supplemental jurisdiction over state
law claims where it has dismissed all claims over which it has original jurisdicBoidlen’s
complaint does not reference diversity jurisdiction, however. Moreover, the compggeisss
that diversity is lackingas Bolden is alleged to be a resident of lllinois, MERS is alleged to be
an lllinois corporation, and Ginnie Mae and Wells Fargo are said to be doing busitlessisn
See28 U.S.C. § 1332 (district courts have jurisdiction over statelams where the amount in
controversy exceeds $75,000 and the plaintiff and defendants are citizens afitffetes);
Howellv. Tribune Entm’'t Cq.106 F.3d 215, 217 (7th Cir. 1997) (complete diversity means that
“none of the pares on either side of the litigation may be a citizen of a state of which a party on
the other side is a citizen”Although the citizenship of the parties may not be as alleged in the
complaint, the Court cannot proceed on the assumfttairdiversity jurisdiction existsSee
Downs v. IndyMac Mortg. Servs., FS50 F. App’x 589, 591 (7th Cir. 2014) (“[E]ven pro se
litigants must follow the requirements of complete diversity in federal courndantfy the
citizenship of each of the parties.”). Thus, without another basis for jurisdictionhevetate
law claims, the Court declines to exercise jurisdiction over Bolden’s state lavs @ad
therefore dismisses them without prejudiG&eze Groce v. Eli Lilly & C9193 F.3d 496, 501 (7th
Cir. 1999)(“[1]t is the well-established law of this circuit that the usual practice is to dismiss
without prejudice state supplemental claims whenever all federal claims have draesssel
prior to trial.”).

Because the Court’s findingequiring dismissal of 8lden’s complainapply equally to
all Defendantsthe Complaint iglismissed as to all Defendamgen though only MERS has

appeared See Malak v. Associated Physicians,,lii84 F.2d 277, 280 (7th Cir. 1986) (court
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maysua spont@nter judgment in favor of additional non-moving defendants if motion by one
defendant is equally effective in barring claim against other defendanpdaamiiff had
adequate opportunity to respond to the motiBaokerts v. Cendant Mortg. CorfNo. 1:11€V-
01438JMS, 2013 WL 2467996, at *5 (S.D. Ind. June 7, 2013) (although three defendants had
not entered appearances and it was not clear if they had been served, courtpateld im
arguments made by other defendant to all of them and dismiss claims against ddmsjet
Bolden believes she can properly assert diversity jurisdiction, she manpatteamend her
complaint with respect to the state law claims here in federal court. Otherwisecé#rstot
allege diversity jurisdictiotout wishes to proceed with hertstéaw claims, she must refitbose
claims in state court.
CONCLUSION
For the foregoing reasons, Defendant Mortgage Electronic Registrgsen$, Inc.’s

Motion to Dismiss [25] is grantedBolden’s TILA and RESPA claims are dismissed with

(

SARA L. ELLIS
United States District Judge

prejudice. Her state law claims are dismissed without prejudice.

Dated:November 18, 2014
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