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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WESTPORT INSURANCE
CORPORATION,

Plaintiff,

V.
Case No. 14:v-419
CITY OF WAUKEGAN,

LUCIAN TESSMAN, DONALD MEADIE,
FERNANDO SHIPLEY, HOWARD
PRATT, RICHARD DAVIS, PHLLIP
STEVENSON, TERRY HOUSE, ROBERT
REPP,BURTON SETTERLUND, ESTATE
OF DENNIS COBB, and JUAN A. RIVERA,
JR.,

Judge Jorge L. Alonso

N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Westport Insrance Corporation (“Westport”prought this action against
Defendants the City of Waukegan, Lucian Tessman, Donald Meadie, Fernando Shiplag Ho
Pratt, Richard Davis, PhillipStevenson, Terry House, Robert RepBurton Settrlund
(collectively, the “Waukegabefendants’or “Waukeganj, and Juan A. Rivera, J{'Rivera”),
seeking a declaratory judgment that it has no obligation to provide coverage under taacesur
policies issued to the City of WaukegarThe case is beferthe Court on three motions:
Westport’s motion to reconsider the Court's December 11, 20dder ruling, Waukegan’s
motion to dismiss Count Il of Westport's complaint, and Waukegan’s motion for aoraleotw
cause for Westport’s failure to comply with the December 2014 trigger ruling. Thedeoigs
the motion to reconsidegrants the motion to dismisand denies the motion for rule to show

cause.
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BACKGROUND

Westportissued two policies to the City of Waukegar{l) General Lability/Law
Enforcenent Policy Nimber 6510069549 (“GL/LEL Policy”), providinga $1 million limit of
liability for general liability claims and a $1 million limit of liability for lawnforcement
liability claims; and (2) Umbrella Liabiy Policy Number 5031640278 (“Umbrella Policy”),
providing a $5 million limit of liabilty (collectively, the “WestporPolicies”). (ECF Na 48 11
32, 34,ECF No.52, 11 32, 34).

The Westport Policies were issued fbe period November 1, 1997 to November 1,
1998, and were renewed for the periods November 1, 1998 to November lai®9&vember
1, 1999 to November 1, 2000EGF Na 48,1132-35; ECF Na 52, 11 32-35.)

On October 27, 199Rivera was transferred from Hill Correctional Center, where he
was confinedon unrelated chges to the Lake County Jail on a writ dfabeas corpus ad
testificandum (ECF Na 481, T 52.) Rivera alleges that after several days of illegal
interrogation, he was forced to sign a statement implicating himself inghearal murder of a
young girl. (Id. at 1Y 5373.) Rivera was tried for rape and murder in November 19RB.1 (
103.) He was convicted of firstegree murder and sentenced to life in prison without the
possibility of parole. I1fl.) Hewas retried and convicted of firdegree murer in September and
October 1998, and was again sentenced to life in prison without the possibility of p&®cle
No. 52, T 23, 24 The lllinois Appellate Court reversed Rivera’s conviction and entered a
judgmentof acquittal on December 9, 2Q11ECF No. 481 § 113.) Rivera was released from
prison on January 6, 2012ECF Na 481 § 114). He subsequently filed suit against the
Waukegan Defendants, asserting claims of civil rights violations in numerous codotgves

(1) a & 1983 claim alleging a coerced and false confession in violation of his Fift
Amendment rights;



(2) a 8§ 1983 claim alleging a coerced and false confession in violation of hisghtiurte

Amendment rights;

(3) a § 1983 claim for federal malicious prosecttion

(4) a8 1983 due process claim alleging exculpatory evidence was withheld;

(5) a § 1983 claim alleging a conspiracy to deprive him of his constitutional rights;

(6) a § 1983 claim alleging a failure to intervene;

(7) an lllinois state law claim allegingailicious prosecution;

(8) an lllinois state law claim alleging intentional infliction of emotional distress;

(9) an lllinois state law claim alleging a civil conspiracy to protect officers frability;

(20) an lllinois state law claim alleging defation;

(11) an lllinois state law claim feespondeat superior

(12) an lllinois state law claim for indemnification; and

(13) a § 1983 claim alleging a conspiracy to deny Rivera access to courts.

(ECFNo. 59, Ex. 1B, 2d Am. Compl.Rivera v. Lake Cty. et alCase No. 12 C 865%. The

Waukegan Defendants tendered their defense to WegiOR No. 48 1 45, and Westport
initiated this coverage actioseekinga declaratory judgment that Rivera’s claidsnot trigger
the Westport policies arfdiverais collaterallyestopped from arguing otherwise.

The partiediled cross motions for judgment on the pleadings. Judge Darrah, to whom
this case was previously assigned, granted the motions in part and denied them @npihe
issue of whethewWestport had a duty to defend, Judge Darrah rilatiRivera’s clainthat the
use of hs coerced confessionolated his Fifth Amendmergelfincriminationrights triggered
Westport’'s duty to defend the Waukegan Defendbatause the coerced confession was used
against Rivera at his 1998 retrialhich occurredwithin a Westport policy period. On the issue
of indemnity Judge Darralnuled that the mattawas not ripe for judgment while the underlying
action remained undecidedECF No. 84(“Judge Darratls trigger ruling”)reported atWestport

Ins. Corp. v. City of Waukegan5 F. Supp. 3d 821 (N.D. Ill. 2014).)

! Rivera’s Second Amended Complaint notes thenalicious prosecution claim under § 1983 is not currently
recognized in this Circuit and is included to preserve the issue for appeal.

2 Rivera later filed a Third Amended Complaint, which is identical to #w8d Amended Complaint except that it
nanes as a defendant Maria Lacour, a special representative for two deceased defendants.
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Westport promptlynoved for the entry of a final judgment so it could procedd an
appealof Judge Darrah’s trigger ruling. (ECF No. 85Jhis case was reassigned to the
undersigned judgehile the parties were in the midst of briefing Westport’s motiBeforethis
Court issued any ruling, thearties inthe underlying actiomeached a settlement agreement
Westport withdrewits motion br final judgment because the indemnity issue was now ripe for
decision (ECF No. 100), and the patrties filed the instant motions.

I. WESTPORT'S MOTION TO RECONSIDER

Having withdrawn its motion for final judgmenWestport has now filed a motion for
reconstleration of Judge Darrah’s trigger ruling, especiatiylight of the lllinois Appellate
Courts recentopinion inindian Harbor InsiranceCo. v. City of Waukega®3 N.E.3d 613, 616
(. App. Ct.2015) which addressesnother insurer’s duty to defend \Waeganunder different
policiesin the sameinderlyingactionbrought by Riveragainst Waukegan

BecauseJudge Darrah’s trigger rulinglid not dispos of this case in its entirety,
Westport’smotion to reconsider is governed by Federal Rule of Civil Procedure 5dfjer
this rule, a district court has inherent authority to reconsider its own orderseptior to final
judgment.SeeSaunders v. City of ChiNo. 12CV-09158, 2015 WL 7251938, at*2(N.D. Il
Nov. 17, 2015). “Motions for recon®dation serve a limited function: to correct manifest errors
of law or fact or to present newly discovered eviden€Gafiditioned Ocular Enhancement, Inc.
v. Bonaventura458 F.Supp.2d 704, 707 (N.DIIl. 2006) ¢iting Caisse Nationale de Credit
Agricolev. CBI Indus., InG.90 F.3d 1264, 1269 (7th Cit996)). A motion to reconsidemay
be appropriatéf there has been “a change in, or clarification of, law that makes clear that the
earlier ruling was erroneousSantamarina v. Sears, Roebuck & C466F. 3d 570, 572 (th

Cir. 2006).



Although Waukegais correctthat it is unusual to entertain a motion for reconsideration
of a monthsold order the Court will entertainWestport's motion underthe unique
circumstances of this caséNestport has expinal thatit omitted to file atimely motion for
reconsideration immediately after Judge Darrah issued his trigger rulindpecause, based on
the status of the underlying action at the timhdelievedthere was nothing left for the district
court to decide and Westparould seek immediate appellate reviemow that the underlying
case habeen resolved, Westport merely seeks the opportunity to move for reconsideattion
would have taken if the circumstances had k@ethey are nowWaukegan is not prejudiced by
the Court’'s consideration of the motion for reconsiderabecausethis litigation has not
materiallyadvanced since Judge Darrah’s trigger ruling. Further, the issue of-triggassue
of lllinois law—is central to any consideration t@®urt will give to the indemnity issusp it
would be prudent taeconsider the matter in light dhe new authority from the lllinois
Appellate Courtin Indian Harborand Countyof McLean v. States Séifsurers Risk Retention
Group, Inc, 33 N.E.3d 1012 (lll. App. Ct. 201F)efore proceeding any further in this case.

Westport insists that Judge Darrah erred because his decision does not ¢ordiher
of the trigger theories that Illinois courts have recognized in the cootextongful convicion
claims. In a number akcent cases, includirgt. Paul Fire & Marine Insurance Co. v. City of
Zion, 18 N.E.3d 193, 194ll. App. Ct. 2014),Indian HarborandCounty of Mtean the lllinois
Appellate Court has held that a malicious prosecution claggers insurance coverage when
the prosecution is initiated because that it is when the injury functionailysocBut federal
courtsin lllinois, relying onSecurity Mutual Casualty Co. v. Harbor Insurar€e, 382 N.E.2d
1, 6 (lll. App. Ct.1978),rev’d on other grounds397 N.E.2d 839 (1979), have typically held that

a malicious prosecution claim triggers insurance coverage when the clauesabecause there



can be no injury or offense until all the elements of the tort, including exareratemet. See
Am. Safety Cas. In€o. v. City of Waukega®78 F.3d 475 (7th Cir. 2012)orthfield Ins. Co.
v. City of Waukegarv01 F. 3d 1124 (7th Cir. 2012)lat’l Cas. Co. v. McFatridge604 F.3d
335, 344-45 (7th Cir. 2010).

Thus, ourts interpreting llinois law have held that coverage in wrongful conviction
cases is triggered either at the time criminal proceedings are initiated againsdénkying
plaintiff, or at the time he is exonerated and a malicious prosecution clainesclout never in
between. Undeall of these decisions, the fact that a wrongfully convicted person is languishing
in prison during an insurer’s policy period does not trigger the policy if no insurgdgoamits
an independent offense or wrongful act and no claim based on a covered offense accrgies durin
the policy period.See, e.g., Indiaklarbor, 33 N.E.3d at 6224; McFatridge 604 F.3dat 344-

45; see alsoNorthfield Ins. Co. v. City of Waukegan6l F. Supp. 2d 766, 7-74 (N.D. lll.

2010) (malicious prosecution not a continuing tort that supports a continuous trigger theory)
aff'd, 701 F.3d 1124 (7th Cir. 2012)Rivera was coerced to confess in 1992, leading to a trial
and conviction in 1993, and he was exonerated in December 2011, leading to his release from
prison in January 2012; therefore, according to Westport, his claims trigger coverage of

those years, not in the late 199@vhen the Westport policies were in effect.

Waukegan respondsat Judge Darrah correctly ruled that the use of Rivera’s aberce
confession at his 1998 retrial potentially triggered coveffagehis 8 1983 claim of a Fifth
Amendment selincrimination clause violationand therefore Westport had a duty to defend
Waukegan in the Rivera suit, regardless of when any malicious prosecutionemupoaal due

process clainmight have beetriggered.



In construing an insurance policy, a court's primary task is to ascéraiment of the
parties as expressed in their agreeméeakin Ins. Co. v. Wilser®30 N.E.2d 1011, 1017 (Il
2010). The pertinent coverage language is found in Section 1 of Part Il of WesRidtfs_
Policy:

1. Coverage

a. General Liability

We will pay all sums in excess of th&é€lf Insured Retentiori limit
stated in the Policy Declarations that arynsured” becomes legally
obligated to pay as damages becauseBaidily Injury ” or “Property
Damagé€ caused by an Occurrence’, or “Advertising Injury ” or
“Personal Injury” caused by an offense to which this coverage applies.
The amount we will pay in damages is limited as described in Section 2 B.
below. The above stated coverage applies only if ectirrence or
offense occurs during the policy period and within the Policy
Territory as set forth in the General Policy Provisions. This General
Liability Coverage Part doesot apply if the Occurrence’ or offense
arises as a result of a&dw Enforcement Activity”.

b. Law Enforcement Liability

We will pay all sums in excess of th&éelf Insured Retentiori limit
stated in the Policy Declarahs that any fhsured” becomes legally
obligated to pay as damages becauseBafdily Injury ” or “Property
Damage caused by an Occurrenc€ in the course of a Law
Enforcement Activity” or because of Advertising Injury ” or “Personal
Injury ” caused g an offense in the course of youraiv Enforcement
Activity ”.

c. Duty to Defend

We shall have the right and duty to defend or be associated with the
defense of any claimor “Suit” seeking damages to which Part Il applies,
but 1.) The amount we Wpay for damages is limited as described in

2. b. Limits of Insurance and Application of Limits . . .

(ECF No0.35-5, at 52.) Common Policy Definitions are given under Section 3, Part Il of the
General Policy Provisions:
9. “Bodily Injury ” means botly injury, sickness, disease, disability, shock,

mental anguish, mental injury and humiliation sustained by a person, including
death resulting from any of these at any time.



* % %

21. “Law Enforcement Activity” means all operations of your police foroe

any other public safety organization which enforces the law and proteatsipers

or property. This includes the maintenance, use or existence of any premises
occupied by this organization.

* % %

29. “Occurrence means an accident caused by @overed Cause of Los$
including continuous or repeated exposure to substantially the same general
harmful conditions.

30. “Personal Injury” means injury, other thanBbdily Injury ", arising out of
one or more of the following offenses:

a. False arrest, detigon or imprisonment;
b. Malicious prosecution;

*k%k

d. Oral or written publication of material that slanders or libels a
person or organization or disparages a person's or organization's
goods, products or services; or

*k%k

g. Violation of the Federal Civil Rights Act of 1871 or 42 U.S.C.
1983 and similar laws.

(ECF Na 35-5,at81, 84, 86.)

Thus, under both the General Liability and Law Enforcement Liability coveraiges
Westport policies provide coverage for “personal injury cause@rbyffense.” “Personal
injury” is defined as “injury . . . arising out of’ any of a number of enumerated “oBgnse
including “[m]alicious prosecution” and, more to the point, “[v]iolation of the Fddénail
Rights Act of 1871 or 42 U.S.C. 1983 anohgar laws.”

Prior wrongful convictiontrigger casesin lllinois, interpreting similar (bubften not

identical) “personal injury” languagdavetypically addressednderlying clains of the tort of



malicious prosecution. Rivera’s complaint included claims of malicious prosecand
prosecutorial due process, butdieo madea § 1983 claim for violation of his Fifth Amendment
selfincrimination rights and neither party has identified a case that specifically addresses when
insurance coverage for anycsuclaim is triggered. As Judge Darrah explained,af least one
claim in a suit against the insured is potentially covered, then the instequised to defend the
entire suit. SeePekin Ins. Co. v. Wilserd30 N.E.2d 1011, 1015. 2 (lll. 2010); Nat’l Union

Fire Ins. Co. of Pittsburgh. Glenview Park Dist632 N.E.2d 1039, 1042-43 (lll. 1994).

Whatever courts in lllinois have said about when, for purposes of insurance coverage,
“personal injury “arising out of’ malicious prosecutioroccurs or when the“offense” of
malicious prosecutionccus, “[t]he privilege against selihcrimination guaranteed by the Fifth
Amendment is a fundamentaial right of criminal defendants,United States v. Verdugo
Urquidez 494 U.S. 259, 2641990) (emphasisadded), and a Fifth Amendmewiblation for
which 8§ 1983 provides a right to recovery occardy with “courtroom useof a criminal
defendant's compelled, séffcriminating testimony Sornkerger v. City of Knoxville434 F.3d
1006, 1027 (7th Cir. 200¢iting Burrell v. Virginia, 395 F.3d 508, 513 (4th Cir. 2005)

Judge Darrah relied on the recent decision of the lllinois Appellate Coftt Faul Fire
and Marine Insurance€o. v. City of Zion18 N.E.3d 193 (lll. App. Ct. 2014yvhich looked b
the leading case on trigger of coverage for tortious law enforcement adwvitigr Fuel Oil Co.

v. Insurance Co. ofNorth America 232 A.2d 168 (N.J. Super. Ct. App. Div. 196@nd

% Westport treats a number distinguishableases aanalogous In St. Paul Fire & Marine Ins. Co. v. City of Zipn
18 N.E.3d 193, 19@lll. App. Ct. 2014),appeal é&nied 23 N.E.3d 1207 (lll. 2015Yhe underlying casmvolved a
coerced confessigrand the underlyingomplaintincluded a claim for violation ahe plaintiff's self-incrimination
rights seeHobbs v. Cappelluti899 F. Supp. 2d 738, 752 (N.D. lll. Z)1but the underlyinglaim the lllinois
Appellate Courtactually addressed in its opinion 8t. Paulwas a statéaw malicious prosecution clainmot a§
1983 claim for violation of selincrimination rights Similarly, althoughindian Harbor, 33 N.E.3] at 61516, 622

23, stems from the exact same underlying matter as in this case, the lllinoétlad Courtopinion in that case
addressed coverage for a malicious prosecution chaith a prosecutorial due process claim, but not a Fifth
Amendment seffncrimination claim McLean 33 N.E.3dat 101415, also focused on malicious prosecution; the
underlying complaint did not contain a sel€rimination claim.
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approved of its holding thdthe injury ‘flows immediately from the tortieuact™ because the
“‘essence’ of the toffiof malicious prosecution] is the wrongful conduct in making the criminal
charge.” St. Pau) 18 N.E.3d at 199 (quotingluller Fuel, 232 A.2d at 174 In the context of
malicious prosecution, that may mean, as the lllinois Appellate Court now fgdwéds, that
coverage is triggered when the prosecution is initiated beth@sssentidltortious act” at the
heart of a malicious prosecution claim, or the “essence” of the clginthe malicious
commencement ofudicial proceedings against a suspect without probable cause, and the
“continuing effects” are “really continuations of the same alleged 'hénat do not separately
trigger coverage See Indian Harbqr33 N.E.3d at 617, 623. But in the different cahtef a8
1983 claim of a Fifth Amendment seifcrimination clause violatiorthe “tortious act” that is
the “essence” of the claims “courtroom useof a criminal defendant's compelled, self
incriminating testimony; there is no Fifth Amendment setfcrimination claim merely for
coercing a suspect to confeSernberger434 F.3d afl027,nor is exoneration an element of the
cause of action.

Under this reasoning, a covered “offense” occurred Rivera suffered a “personal
injury caused by an offensevhen hiscoercedconfession was used against himviolation of
his Fifth Amendment selhcrimination rightsat the 1998 ieial. Both the“personal injury”
occurred and the “offense” accrued, in the sense that all the elements of the cause of action
occurred, in 1998, during Westport’s policy periotl.follows that Rivera’sFifth Amendment
self-incriminationclaim was potentisy coveredunder the Westport policies, and Westport had a
duty to defend Waukegan in the underlying Rivera lawsuater eiber of the recognized trigger

theories

10



Westport replies thateven if Waukegan is correct that coverage is triggered by
courtroom use oRivera’s selfincriminating statement in a criminal casg®yerage must have
been triggered prior to the 198&rial. WestporicitesSornkerger, in which the Seventh Circuit
determined that, in a case in which the criminal charges against a suspeciropped prior to
trial, the courtroom use of the suspect’s unwarned confession agairet“agsrobable cause
heaing, a bail hearing and an arraignment proceeding,” was sufficient to alloto Istate a
claim for violation of the Fifth Amendment’s seifcrimination clausepursuant to§8 1983,
despite the fact that the Supreme Court had suggest€thamnez v. Martinge 538 U.S. 760
(2003), that the “Fifth Amendment is, at bottom, a trial protectioBornberger 434 F.3d at
1026. Thus, based ddornberger Westport suggestthat coveragefor the Fifth Amendment
selfincrimination claim was triggeredthenRivera’ssef-incriminating statement was first used
in pretrial proceedingdong before the 1998 tréal; stated differently coveragewastriggered
when the prosecution was initiated, and the Fifth Amendmenineeimination claim is no
different from a maliciousprosecution claim under the theory the lllinois Appellate Court has
recently adopted.

Again, Westport makes an unwarranted assumption that a Fifth Amendment self
incrimination claim should be treated like a malicious prosecution claim for psrpdbse
triggering insurance coverage. As the Court has explained abowtaim of malicious
prosecution is critically different from a § 1983 claim of a violation of Fifth Adment sel
incrimination rights, and the Couils to see why a Fifth Amendment seitrimination claim
should triggercoverageonly whenthe incriminating statement fgst used in the criminatase
Certainly, Sornbergerdoes not hold that a plaintiff cannot recover for the usdisfself

incriminating statement against him at tifalhe statement has already been used against him in

11



pretrial proeedings Importantly,Sornbergerdoes not concern insurance coverage anatl is
the Court aware of angelevantauthority directly addressinghen a Fifth Amendment self
incrimination claim triggers coveragander lllinois law. Westport is correct that Illinois law
does not treat enalicious prosecution or prosecutorial due procssn as a “continuing tort”
that triggers insurance coverage in each year its effects argefetorthfield Ins. Co. v. City of
Waukegan761 F. Supp. 2d 766, 7-74 (N.D. Ill. 2010),butthatfact has no bearing on when a
Fifth Amendment selincrimination clam, a different sort of claim altogethériggers coverage.
It is at best uncertain whetherhe lllinois Supreme Court would conclude that a Fifth
Amendment selfncrimination claim should be treated like a malicious prosecution claithe
sense that it should trigger coverage only in the early stages ofiaarcase’ Judge Darrah’s
ruling that Rivera’s Fifth Amendment salicrimination claim against Waukegaotentially
triggers coverage and gives rise to a duty to defeasinot manifest error.

Westport also argues that the underlying complaint does not trigger Westport'® duty t
defend based on any claim of wrongdoing in the 1998alebecause the complaint e® not
even mention the 1998 retrial. Again, however, this Court agrees with Judge Darrah, who
reasoned as follows in the December 11, 2014 trigger ruling:

“[T] he duty to defend does not require that the complaint allege or use language

affirmatively bringing the claimsvithin the scope of the policy.Am. Econ. Ins.

Co. v. Holabird & Roqt886 N.E.2d 1166, 1171 (2008). Courts are “charged with

comparing the underlying conght, inferences, andther known factgo the

insurance policy.”Northfield Ins. Cqa.701 F.3d at 1130. While Rivera does not
specifically allege that his claims are applicable to the 1998 trial and tonyic

several of his claims potentially applyttoat trial. Seeid. at 1129(“Because we
can imagine an IIED clainpotentially falling within the policy terms, we will

* The present motion for reconsideration does not require this Court toanpaieiction, buthe lllinois Supreme
Court couldconceivably conclude, for exampteat each courtroom use of a sieifriminating statement in a
criminal case is a separate triggering occurrence or offensdtaynativelythat repeated use of a seitriminating
statement in a criminal case is a continuing occurrence or offense that téggerage in each policy period in
which the statement issed in a courtroom proceeding8ee generaljRoman Catholic Diocese of Joliétc. v.
Interstate Fire InsCo., 685N.E.2d 932, 9389 (lll. App. Ct. 1997)discussingssue oftrigger ofcoverage for
claim of negligensupervision of a priest who committed acts of abuse over a period of.years)

12



assume that Starks fully intends to submit such a clpifny claims regarding

an injury that occurred during the 1998 trial and conviction would potentially fall

within the policy coverage.

(ECF No. 84 at ®.) Rivera clearly alleged that the use of his coerced confession against him
violated his seHncrimination rights; he merely omitted the date of the trial at which his coerced
confession was used against him, which nothing required him to inclutieere is no
requirement that the underlying plaintiff plead the date of his injury in ordex émmplaint to
trigger insurance coverag&ee, e.g., Roman Catholic Diocese of Springfield in 1. v. Maryland
Cas. Co.139 F.3d 561, 567 (7th Cir. 1998).

Nor is it true that Rivera’s claim of constitutional injury based on the use of isedoe
confesion against him at the 1998tmal was a merely “hypothetical” claim that was not
actually pled in Rivera’s complaint. The Court agrees with Westport that “it iadhal
complaint, not some hypothetical version, that must be consideZedyiecticut Indem. Co. v.
DER Travel Serylinc., 328 F. 3d 347, 3581 (7th Cir. 2003), but Rera did claim in his actual
complaint that his seifhcrimination rights were violated. It is of no consequence that he left out
the date on which that violation occurred; federal pleading standards did not requioepieiaudt
the claim with such spediity in order to give Waukegan notice of his clairit.is clear from
Rivera’s complaint that he intended to assert claims arising out of his prosefutihe Holly
Staker rape and murder; there was no question as to what case was the sulgagatleflthng
complaint.

Westport’s motion for reconsideratiohJudge Darrah’s trigger rulirig denied.

[I. WAUKEGAN'S MOTION TO DISMISS COUNT Il OF WESTPORT'S
COMPLAINT

Waukegan moves to dismiss Count Il of Westport’s complaint, in which Westportsallege

that Waukegan is collaterally estopped frasserting that Westport owes coverdge the
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Rivera lawsuibecausdt alreadyunsuccessfulljitigated thesameissue of trigger of coverage in
American Safety Casualty InsuranCe. v. City of Waukega®78 F.3d 475 (7th Cir. 2012), and
Northfield Insurance Co. v. City of Waukegd01 F. 3d 1124 (7th Cir. 2012).

Collateral estoppel applies if the following four elements are igtthe issue sought to
be precluded must be the same as that involved in the prior action, 2) the issue must have been
actually litigated, 3) the determination of the issue must have been essential finathe
judgment, and 4) the party against whom estoppel is invoked must be fully represented in the
prior action! La Preferida, Inc. v. Cerveceria Modelo, S.A. de CO¥4 F.2d 900, 906 (7th Cir.
1990). Waukegan contends that Count Il should be dismissed because it did not litigate the
same trigger issue that this case presentther theNorthfield case or theéAmerican Safety
case.

The triggerissuesWaukeganritigated in Northfield and American Safetynay have been
similar to the extent they arose in wrongful conviction cages this one but they werenot
identical Northfield and American Safetgoncerned coverage for other underlying lawsuits
brought by other claimants, and neither decision addressed trigger of coverage ftr a Fif
Amendment selfncrimination claim Westport contends that the issues need not be totally
identical in all particularsfor collateral estopgl to apply, citingH-D Michigan, Inc. v. Top
Quality Service, In¢.496 F.3d 755, 7661 (7th Cir. 2007)andMeyer v. Rigdon36 F.3d 1375,
137879 (7th Cir. 1994), but neither case supports that proposition; indeed, as Waukegan points

out, H-D Michiganrather undermines 1.

® In H-D Michigan the Seventh Circuit concluded that an earlier decisiddiriy that the word “hog” was generic
as applied to large motorcycles had no preclusive effect in a case inwehvittiger “hog” was generic as applied to
a motorcycle clubH-D Michigan 496F.3dat 760-61. Thus, the case tends to support Waukegarsgipo that
there is no collateral estoppel if there aven sligh differences in the issues.

14



Because and to the extent that Count Il seeks a declaration that Waukegan isltpllater
estoppedfrom arguing that the Westport policies are triggered by certain of Rivelaiss
based on cases that did not concern the Rinextter at all Westport fails to state elaim on
which relief can be granted, akdaukegan’s motion to dismiss Count Il is granted.
V. WAUKEGAN’'S MOTION FOR A RULE TO SHOW CAUSE
Waukegan moves for a rule to show cause why Westport should not be hehdeimgt
for failing to pay defense costs after Judge Darrah issued his December 11,4 wting.
Waukegan misunderstands the nature of Judge Darrah’s ruling. Judge Darrah did not
issue an injunction or other order that competiedommandedVestport to do anything. After
the parties filed motions for judgment on the pleadings indicsaratory judgmerdction, Judge
Darrah simply declared that Westpdrad a duty to defend. There was no deadline for
complianceor any other indicationof an injunctive componento the ruling. The cases
Waukegan cites in its briefs are inapposite, as they coeddercourt orders thaby their very
naturecommand a party to do somethirggich asan injunction or subpoena duces tecum, or
contumacious conduct in violation of a cousglicit directions. There was no unambiguous or
unequivocal command in Judge Darrah’s order, and therefore Westport is not in contémpt tha

order. Waukegan’s motion for rule to show cause is denied.

® The Court’s ruling is limited to the issue of whether Waukegan is bhyredllateral estoppebased ofits
positions inAmerican SafetgndNorthfield, from taking the position that certain of Rivera’s claims trigger coverage
under the Westport policies; it does not extend to other positions Waukegaaka or other preclusion doctrines.
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CONCLUSION

For the reasons &t forth above, the Court denies Westport's mot{d05] for
reconsideratiomf Judge Darrah’s December 11, 2014 trigger ruling, grants Waukegan’s motion
[103] to dismissCount Il of Westport’s complaint, and denies Waukegan’s mgfiod] for a
rule to show cause. A stathearingis set for January 27, 2016 at 9:30 a.m.

SO ORDERED.

ENTERED: January 15, 2016

HON. JORGE ALONSO
United States District Judge

16



	IN THE UNITED STATES DISTRICT COURT
	FOR THE NORTHERN DISTRICT OF ILLINOIS
	EASTERN DIVISION
	I. BACKGROUND
	II. WESTPORT’S MOTION TO RECONSIDER
	III. Waukegan’s Motion to Dismiss Count II of Westport’s Complaint
	IV. WAUKEGAN’S MOTION FOR A RULE TO SHOW CAUSE

