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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VBRTOURS, LLC, )
)

Raintiff, )

) CaséNo.: 14-cv-00804

V. )
) JudgdrobertM. Dow, Jr.

NATIONAL RAILROAD PASSENGER CORP. )
and YANKEE LEISURE GROUP, INC., )

Defendants. ))
MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff's motion t@econsider the Court’s @pon and Order [46]
granting Defendants’ motions to dismiss. Foe reasons set forth below, the Court denies
Plaintiffs motion. Plaintiff isgiven until 10/26/2015 to file anotion for leave to file an
amended complaint if it believes it can overeothe deficiencies identified below consistent
with Fed. R. Civ. P. 11.

l. Background*

Although the Court summarized the facts syptevious Opinion an@rder, Plaintiff has
clarified the nature of its factual allegationgldagal arguments, warranting a new discussion.
Plaintiff alleges that Amtrais a monopoly created by federadtsite and America’s only long-
distance leisure pagssger rail service. Compl. [1] 11 10. VBR and Yankeare tour operators

who sell Amtrak vacation travel packagdsl. 1 2, 4. The relevant geographic market is the

United States, and the relevant pradonarket is “the market fokmtrak leisure travel packages

! The Court assumes as true all well-pleaded allegations set forth in the complaiktilliggsavorth v.
HSBC Bank Nevada, N,A07 F.3d 614, 618 (7th Cir. 2007).
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sold by tour operators to consumers, eithdlizitg an intermediary travel agent or selling
directly to the consumer-vacationer themselved.™[ 8, 9.

Plaintiff alleges that tour operators purchéiskets from Amtrak and combine them with
other components, such as hotels, meals, lvaasportation, tour guides, and admission to
tourist attractions, to creaa travel packagdd. 11 2, 4, 16-20. They sell these travel packages
to consumers through twodtiiibutional channels.d. § 8. In the first distributional channel,
Amtrak sells tickets to tour operators; tour oparathen sell travel paages to travel agents;
and travel agents resell the travel packages to consuntérs.In the second distributional
channel, Amtrak sells tickets to tour operatavhp then sell their travel packages directly to
consumer$. Id. Tour operators profit from (1) comssions on tickets, provided by Amtrak,
and (2) a mark-up on the tb@ost of a packageld. § 22. Travel agents, meanwhile, profit by
receiving a commission from tour operatold.

Amtrak owns its own brand of travelckages called Amtrak Vacations®d. § 27.
Since 2006, Amtrak has contracted with Yankieenational tour operator, to run operations
under its brand, compensating Yankee through a 19% commission on tikckef§.27, 28, 14.
Meanwhile, other tour operatormave operated their own brandiéstorically receiving a lower
commission. Plaintiff allegesdhtoward the end of 2007, Amtrakrtnered with a travel agent
consortium, Vacation.com, to launch amine booking tool called Rail Agentd. § 25. Travel
agents and tour operators who were membehkgachtion.com could bootickets directly with
Amtrak through Rail Agent.Ild. By booking through Rail Agent, they could earn an 8%

commission on commissionable trains frormt#ak or a 10% commission if the booking were

2 Plaintiff argues in its motion for reconsideration ttia Court misunderstood the nature of the relevant
market because it ignored the alleged existence efttlo distributional channels. That is incorrect.
However, in the interest of clarity and completendiss, Court again outlines the two channels in this
Opinion and Order.



for a party of 20 or more.ld. They could receive upo 3% additional commission—a
“commission override”—depending on the growthtloéir quarterly revenues from the sale of
Amtrak tickets. Id. Plaintiff used these commissions to expand its tour offerings, grow its
business, and increase Amtralsales, becoming one of Amtrak’s “best promoters” based on
“exceptional customer service and its omarketing investments and talentd. 1 40-42; see
alsoid. 11 34, 36, 38.

In February 2013, Amtrak submitted a request for proposals for its national tour operator
contract. Id. { 78. Plaintiff alleges that it submiite proposal including two key termgd.

1 79. “The first key term in VBR'’s proposal sva commission rate of 8%, not the 19% or better
rate Amtrak had been paying Yankedd. 9 80. This lower commission allegedly could have
saved Amtrak approximately $3 million in commissions over three yédrs:The second key
term in VBR’s proposal was that the commission cdit®8% was to be paith any travel agent or
tour operator, under VBR’s aegis or not, whenetrey favored Amtrakwith a rail ticket
purchase.”ld. T 81.

Amtrak rejected VBR’s proposabpting for Yankee’s insteadd. § 83. In its contract
with Amtrak, Yankee agreed to provide extemsservices, includingput not limited to, the
following:

1.1 Amtrak Vacations. Tour Operator shall design, develop, implement,

operate and administer all aspects ohonwide tour-packagerogram featuring

Amtrak train services, knowas Amtrak Vacations. * * *

1.4  Amtrak Vacations Terms and Conditiong.our Operator shall develop

program terms and conditions for Amtrak Vacations, which shall be subject to

Amtrak’s prior written approval. Sudkrms and conditions shall include booking

policy, deposit, and payment schedulecgyr refunds changes and cancellation

policy, and respective rpsnsibilities of Tour Opetor and Amtrak. Tour

Operator must fully and adequately communicate such program terms and
conditions to consumers and travel agents.



1.5 Amtrak Vacations Tour Package PricingSubject to Amtrak’s prior
written approval, Tour Opemat shall determine the pricing of the tour packages.

1.6 Call Center Operations. Tour Operator shall operate and maintain a
phone system to handle all phone callscl(iding customer and travel agent
phone calls) * * * Tour Operat shall: (a) operate a litservice call center
offering information and reservations; (§aff the call center with well-trained
and supervised agents; (c) offer refertalsregional tour operators, (d) answer
eighty percent (80%) or better of the calffered in twenty (20) seconds or less
and the remaining calls within forty (4@econds or less; and (e) provide call
answering capabilities minimum of Monday through Friday (excluding national
holidays) between the houo$ 7:30 a.m. CT and 7:00 p.m. CT and Saturday and
Sunday between the hours of 9:00 a.m.&dd 3:00 p.m. CT * * *; and provide
means for handling customer problenmsl ®@mergencies on a twenty-four (24)
hour, seven (7) day per week basis.

1.7 Reservation Systeriiour Operator will operate and maintain a state-of-
the-art web and mobile reservation systiamconsumer direct and travel agent
bookings to automate (a) booking traspace and tour components; and (b)
issuing itinerary, rail tickets and tour documents. The reservation system will also
have the capability to produce (a) acdmgp and reporting of payments, deposits
and refunds; and (b) sales and nedirkg reports and ad hoc reports.

1.8 AmtrakVacations.com.Tour Operator will deign, develop and maintain

an Amtrak Vacations website, withetilomain name AmtrakVacations.com. * * *
Tour Operator will offer online bookg capabilities to consumers and travel
agents. * * *

1.9 Mobile Site. Tour Operator will design, delmg and maintain an Amtrak
Vacations mobile site. Amtrak shall hapeor approval ofall aspects of the
mobile site.

1.10 Customer Service.Tour Operator shall handle all customer and travel
agent inquiries and complaints in a prompt, courteous and diligent manner. All
customer service issues prior to trawld while en routeare to be handled
immediately by telephone and resoltedhe extent possible. * * *

1.13 Amtrak Vacations Customer/Travel Agent Databaseur Operator shall
develop and maintain an automated thak Vacations customer/travel agent
database[.] * * * Tour Operator shalevelop and launchAmtrak Vacations
eSpecials to Amtrak Vacations customansl travel agents on a weekly schedule
(or an agreed upon schedule) throughout the year.

1.14 Trip Protection Insurance.Tour Operator shall develop, maintain,
promote, and implement a trip protectimgotion for Amtrak Vacations customers.



1.15 Operations. Tour Operator will continue tdesign, provide and staff its
operation to meet the requirements abtAgreement and provide a dedicated
staff and multi-functional support persohne functional and developmental
areas. * * *

1.16 Quality Control. Amtrak and Tour Operator will conduct quarterly
reviews to discuss Amtrak Vacationrsales and payments, technology issues,
customer service, booking and ticketing, marketing staffing, budget and ongoing
initiatives * * *

2.1 Booking and Ticketing.Tour Operator shall booteservations and issue
itineraries, tickets and vouchers for AakrVacations to customers and travel
agents. * * *

Tour Operator will develop, enter int@rractual agreements, promote and sell
the Amtrak Vacations product to travayents, travel consortiums, and travel
industry partners. * * *

5.1  Marketing Plan* * * Tour Operator shall agertise, market and promote
Amtrak Vacations to consumers and travel agents. * * *

5.4  Partnerships. Tour Operator shall establigireferred partnerships with
travel agent consortiums and industrytpars (such as AAA, Vacation.com, and
Avoya) to enhance the sale oetAmtrak Vacations brand. * * *
17.1 Reports. Tour Operator shall provide to Amtrak the reports specified
below [on revenue, data, call volume,stileations, top performing packages,
travel agency/consortia/travel indnspartners, finances.] * * *
21.1 Tour Operator shall procure and ntaim, at its own cost and expense,
continuously during the term of this Aggment * * * the types of insurance
specified below [including Workers’Compensation, Commercial General
Liability Insurance, Errors and Ossions/Professional Liability Insurance,
Automobile Liability Insurance, ClairBlade Insurance, Crime Insurance.]
Compl. Ex. A [1-1] at 4-26. As compensation ¥ankee’s services, Amtrakgreed to provide
a commission on the Amtrak rail and Amtragkcommodation portion @ reservationld. at 11.
The term of the contract was five yeald. at 12. The contract includean option for Amtrak to
extend twice for one year each time.
Plaintiff alleges that Amtrak chose unefg. There was “no sensible reason to pay

Yankee $3 million more for poorer performance ontradistinction to the better service that



VBR had proven itself capable of, subjectivelpdahat would cost Amtrak and the American
taxpayer $3 million less, objectively.”ld.  84. In support of itallegation of Yankee’s
“lackluster customer service,” Plaintiff statdmt “[o]n humerous occasions, when VBR had to
contact Yankee to purchase, for example, Gladeional Park lodging that Yankee had locked
up for some specific period, \BBwould experience telephone tidimes exceeding ten minutes,
far longer than the 20- to 40-second hold timeguired of Yankee under the national tour
operator contract.’ld.  47.

When Plaintiff lost the cordct, it contacted Amtrak andarned that “Amtrak had not
even considered the (at least) $3 million differenciel’  85. Amtrak allegedly explained that
it had identified Plaintiff's proposal as nonresponsivAmtrak subsequently announced that,
effective November 1, 2013, it would stop payingnoaissions to all trasl agents and tour
operators with two exceptiongl) Yankee and (2) Vacation.coamnd AAA, but only until the
two associations’ commission contracts expirét.§ 94. Amtrak then announced that it would
sell Amtrak Vacations® packages to traveéais, providing an 8% to 10% commission on the
Amtrak ticket portion of a package and a 12&mmission on the non-rail portion of a package.

Id.  95. Yankee allegedly told VBR that “Yas& will enjoy a complete monopoly as all other

% More specifically, it allegedly provided four reass for finding Plaintiff's proposal nonresponsive.
First, Amtrak stated that the resumes of Plaitiffey personnel were too brief. Yet, according to
Plaintiff, Amtrak had never asked for more detdilresumes; moreover, it had worked closely with
Plaintiff's principals for almost a decaddéd. Second, Amtrak stated that Plaintiff would have to train
people to work with Amtrak. Plaintiff contendbat this was mere pretext because it had worked
successfully with Amtrak for years, received betesrdback than Yankee, and hired ten new employees.
Id. § 87. Third, Amtrak stated that VBR did not praia detailed list of the hotels it offered. According
to Plaintiff, however, those hotels were listed onigbsite, and Yankee and Plaintiff use the same hotel
consolidators. Id. 1 88. Fourth, Amtrak argued that Pldintiad never operated a third-party brand.
Plaintiff counters that, in fact, “VBR had createdo railway leisure brands without any preferential
treatment and was growing sales at amazing rataslyt (sic) expanding the promotion of Amtrak by
magnitudes. In addition, when Amtrak rolledt ots new on-line booking system, it was VBR, not
Yankee, that helped Amtrak de-bug itd. § 89.



travel agents and tour operators will be driven out of the Amtrak leisure travel package
business.”Id. 1 100.
The complaint alleges antist injury occuring through the following mechanism:
Paying a 19% or better commission Yankee while paying VBR, other tour
operators and travel agents no direct commission will result in all of those entities
other than Yankee departing the markeselfing railway leisure tickets. While
in the short term consumers might ben&bm lower prices for railway leisure
packages from Yankee (which will be able to undercut the competition on price to
achieve a monopoly in the market), the ldagn effect is to remove competition,
resulting in higher prices amwvdorse service for consumers.
Compl. 19 107, 131; see alsb 1 113, 119, 137, 143. Plaintiff alatbeges that Amtrak’s new
commission system will cause antitrust injiny reducing Plaintiff’'s reenue and hampering its
ability to “innovatethrough better technofjy and marketing.d. 11 110, 125, 134, 141, 150.
Counts | and IV respectively allege théankee committed monopolization in violation
the Sherman Act (15 U.S.C. §§ 1) and the lllinois Antitrust Act (740 ILCS 10/3(3)). Counts
Il and V respectively allege that Amtrak anthnkee entered a conspiracy to attempt to
monopolize the travel package matrkn violation of the ShermaAct (15 U.S.C. 8§ 2) and the
lllinois Antitrust Act (740 ILCS10/3(2)). Counts lll ad VI respectively allege that Amtrak and
Yankee entered into a combination, contract awspiracy to restrain trade in violation of the
Sherman Act (15 U.S.C. § 1) and the lllim@intitrust Act (740 ILCS 10/3(3)).
. Legal Standards
A. Motion for Reconsider ation
Plaintiff moves for reconsideration under Federal Rule of Civil Procedure 60(b), which

creates grounds for relief from a “final judgmeotder or proceeding.” Fed. R. Civ. P. 60(b).

Because the Court previously dismissed withprejudice, its Opinion and Order was not a

* Count Il includes what is likely a typo in that it alleges “Violation of § 2 of the Sherman Act (15 U.S.C.
§ 1).” Compl. [1] at 29. Because it involves monopolization, the Court construes it as a § 2 claim.



“final judgment, order or proceeding,” and Rule B0 inapplicable. That said, the Court does
have inherent authority to reconsider its osvders entered prior to final judgment. 3éeses

H. Cone Mem. Hosp. v. Mercury Const. Cof60 U.S. 1, 12 (1983) (“[E]very order short of a
final decree is subject to reopeningla discretion of the district judge.’Diaz v. Indian Head,

Inc, 686 F.2d 558, 562-63 (7th Cir. 1982) (stating that interlocutory orders may be
“reconsidered and reviewed at any time priofinal judgment”) (citatim and internal quotation
marks omitted)Sims v. EGA Prods., Ina175 F.3d 865, 870 (7th Cir. @D) (“[N]onfinal orders

are generally modifiable * * *.” (cation omitted)) (Cudahy, J., concurring).

It is well-established that “[m]otions for reconsideration serve a limited function: to
correct manifest errors of law or fagt to present newlyliscovered evidence."Conditioned
Ocular Enhancement, Inc. v. Bonaventu4&8 F. Supp. 2d 704, 707 (N.DI. 2006) (quoting
Caisse Nationale de Credit Agricole v. CBI Indus.,,180. F.3d 1264, 1269 (7th Cir. 1996)). In
regard to the “manifest error” prong, the Seventh Circuit has explained that a motion to
reconsider is proper when “the Court has patantsunderstood a party, or has made a decision
outside the adversarial issues prasd to the Court by the parties, has made an error not of
reasoning but of apprehensionBank of Waunakee v. Rochester Cheese Sales90&.F.2d
1185, 1191 (7th Cir. 1990) (citation and internal quotation marks omitted); se@/elgel v.
Stork Craft Mfg., Ing.2012 WL 2130910, at *2 (N.D. lll. Juré& 2012) (“Reconsideration is not
appropriate where a party seeksraise arguments that could haveen raised in the original
briefing.”); Oto v. Metropolitan Life Ins. Cp224 F.3d 601, 606 (7th Cir. 2000) (“A ‘manifest
error’ is not demonstrated by the disappointmehtthe losing party. It is the ‘wholesale

disregard, misapplication, or failure to recognimatrolling precedent.”).And with respect to

the second prong, the Seventh Circuit has empthithat a motion taeconsider may be



appropriate if there has been “a controllings@nificant change in the law or facts since the
submission of the issue to the CourBank of Waunake®06 F.2d at 1191 (ciian and internal
guotation marks omitted). Because the standfmdszconsideration are exacting, our court of
appeals has stressed that issues appropriatedonsideration “rarelgrise and the motion to
reconsider should be equally rardd.

B. Motion to Dismiss

The purpose of a Rule 12(b)(6) motion to disnsssot to decide the merits of the case; a
Rule 12(b)(6) motion tests the sufficiency of the compla@ibson v. City of Chicag®10 F.2d
1510, 1520 (7th Cir. 1990). As previously rihteeviewing a motion talismiss under Rule
12(b)(6), the Court takes as true all factuisgations in Plaintiff's complaint and draws all
reasonable inferences in his favdfillingsworth, 507 F.3d at 618. To survive a Rule 12(b)(6)
motion to dismiss, the claim first must comply with Rule 8(a) by providing “a short and plain
statement of the claim showing that the pleadenistled to relief” (Fd. R. Civ. P. 8(a)(2)),
such that the defendant is given “fair notmfewhat the * * * claim is and the grounds upon
which it rests.” Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007) (quoti@gnley v. Gibson
355 U.S. 41, 47 (1957)). Second, the factual allegatio the claim must be sufficient to raise
the possibility of relief above the “speculative leassuming that all othe allegations in the
complaint are trueE.E.O.C. v. Concentra Health Servs., |96 F.3d 773, 776 (7th Cir. 2007)
(quoting Twombly 550 U.S. at 555). “A pleading thaffers ‘labels and conclusions’ or a
‘formulaic recitation of the elements of a cause of action will not déShcroft v. Igbal 556
U.S. 662, 678 (2009) (quotinwombly 550 U.S. at 555). However, “[s]pecific facts are not
necessary; the statement need only give the defendant fair notice of what the * * * claim is and

the grounds upon which it restsBrickson v. Pardus551 U.S. 89, 93 (2007) (citinbwvombly



550 U.S. at 555). The Court reads the complaidt assesses its plausitylas a whole. See
Atkins v. City of Chicaga631 F.3d 823, 832 (7th Cir. 201L);, Scott v. City of Chicagd 95
F.3d 950, 952 (7th Cir. 1999) (“Véther a complaint provides notice, however, is determined by
looking at the complaint as a whole.”).

[I1.  Analysis

The Court previously dismissed Plaintiff'sraplaint, finding that it failed plausibly to
allege antitrust injury. To state an antitrustici under the Sherman At private plaintiff must
allege antitrust injury—that is, “injury of the type the antitrust laws were intended to prevent and
that flows from that which makes defendants’ acts unlawfuRtl. Richfield Co. v. USA
Petroleum Cq. 495 U.S. 328, 334 (1990) (quotation marks omitted). More specifically, a
plaintiff must “show that its loss comes from acts thetluce output or ree prices to
consumers.” Stamatakis Indus., Inc. v. Kin§65 F.2d 469, 471 (7th Cir. 1992). The Court
found that Plaintiff failed to lusibly allege antitrust injurpecause it alleged that Yankee
would reduce prices without allewj that those prices would beedatory. The Court noted that
“[lfow prices benefit consumers gardless of how those prices @et, and so long as they are
above predatory levels, they do not threatempmetition. Hence, they cannot give rise to
antitrust injury.” Atl. Richfield Ca.495 U.S. at 340.

Plaintiff moved for reconsidation, arguing that it did noind need not allege predatory
pricing because its theories of anticompetitive conduct were a refusal to deal, denial of an
essential facility, and exclusive dealing, not predatory pricing. Mot. to Recon. [47] at 7, 8.
Concerned that it may have misapprehendant#ff’'s contentions,the Court allowed full

briefing on the motion. See [52, 57]. Given itgrifled understanding of the factual allegations,

10



the Court now addresses whether Plaintiffeaity of anticompetitive conduct plausibly gives
rise both to antitrust viations and antitrust injury.

A. Federal Claims

1. Counts| and 11

Counts | and Il allege violations o§ 2 of the Sherman Act, which prohibits
monopolization, attempted monopolization, or comabons or conspiracies to monopolize.
15 U.S.C. 8§ 2. Monopolization requires fhpnopoly power and (2) anticompetitive conduct
designed to maintain or eni@e that power improperly.Olympia Equip. Leasing Co. v. W.
Union Tel. Co. 797 F.2d 370, 373 (7th Cir. 1986). t&npted monopolization requires a
defendant to engage in predatory or amtpetitive conduct with the specific intent to
monopolize and a dangerous probabitifyachieving monopoly powerSpectrum Sports, Inc. v.
McQuillan, 506 U.S. 447, 456 (1993). Conspiracyntonopolize requirethe existence of a
combination or conspiracy, overt acts in fhaitance of the conspiracy, an effect upon a
substantial amount of interstatemmerce, and the existencespfecific intent to monopolize.
Great Escape, Inc. v. Union City Body C@91 F.2d 532, 540-41 (7th Cir. 1986). While § 2
creates a cause of action for monopolizatiatiempts to monopolize, and conspiracies to
monopolize, it does not create one fonspiracies to attempt to monopolizédccordingly, the

Court construes Count Il as either an attetapnonopolize or consgcy to monopolize.

®S. Concrete Co. v. U.S. Steel Co94 F. Supp. 362, 372 (N.D. Ga. 1975) aff'd, 535 F.2d 313 (5th Cir.
1976); Windy City Circulating Co. v. Charles Levy Circulating C850 F. Supp. 960, 967 (N.D. Il
1982);In re Visa Check/Mastermoney Antitrust Litig003 WL 1712568, at *6 (E.D.N.Y. Apr. 1, 2003);
Manwin Licensing Int'l S.A.R.L. v. ICM Registry, LL#012 WL 3962566, at *5 (C.D. Cal. Aug. 14,
2012); Xtreme Caged Combat v. Cage Fury Fighting ChampionsBiji5 WL 3444274, at *8 (E.D. Pa.
May 29, 2015); 3B Phillip Areeda and Herbert HovenkamgTiARUST LAW § 809 (3d ed. 2006) (“An
occasional complaint has alleged that the defendamépired to attempt to monopolize. Courts have
correctly held that § 2 states no such offense. idtrere any need for ibecause the combination that
offends antitrust policy violates § 1.").

11



Regardless of whether a plaintiff allsgemonopolization, attentgd monopolization, or
conspiracy to monopolize, 8 2 requires a piale allegation of anticompetitive conduct. See
Verizon Commc’ns Inc. v. Law Offices of Curtis V. Trinko, L3240 U.S. 398, 407 (2004) (“To
safeguard the incentive to innovate, thesggssion of monopoly power will not be found
unlawful unless it is accompanied by an element of anticompetitwveluct). Plaintiff
contends that Amtrak violatedZ8through a refusal to dk the denial of aessential facility, and
exclusive dealing. The Court aédses (and rejects) each theoryturn and further explains
why Plaintiff fails to state aclaim under the Supreme Courtacific Bell decision or to
plausibly allege antitrust injury.

a. Refusal to Deal and Essential Facilities Claim

Businesses are generally “free to choose tigegavith whom they will deal, as well as
the prices, terms, and catidns of thatdealing.” Pac. Bell Tel. Co. v. Linkline Commc'ns, Inc.
555 U.S. 438, 448 (2009). This right to refusedeal exists for threeeasons. First, it
encourages competition: “Firms may acquirenmpoly power by establishing an infrastructure
that renders them uniquely suited to serve tbestomers. Compelling such firms to share the
source of their advantage is in some tensiah tie underlying purpose of antitrust law, since it
may lessen the incentive for theonopolist, the rival, or both tmvest in those economically
beneficial facilities.” Trinko, 540 U.S. at 407-08. Second, enforced sharing “requires antitrust
courts to act as central planners, identifythg proper price, quantity, and other terms of
dealing—a role for which they are ill suitedId. at 408; accordPac. Bel|l 555 U.S. at 452.
Third, “compelling negotiation between competitors may facilitate the supreme evil of antitrust:

collusion.” Trinko, 540 U.S. at 408.

12



For these reasons, the Supreme Court leas Bvery cautious” in recognizing limited
exceptions to the right not to deallrinko, 540 U.S. at 408. The first exception requires
predatory pricing, meaning “below-cost prices tatve rivals out of the market and allow the
monopolist to raise its pricdster and recoup its lossesPac. Bell] 555 U.S. at 448. The second
exception requires a refusal deal in violation ofAspen Skiing Co. v. Aspen Highlands Skiing
Corp, 472 U.S. 585, 605 (1985). Closely relatesd the essential atilities doctrine, a
controversial concerticulated inMCI Commc’ns Corp. v. Am. Tel. & Tel. C308 F.2d 1081
(7th Cir. 1983). Sedrinko, 540 U.S. at 411 (“We have ver recognized such a doctrine
*** ™). If Plaintiff's claim is cognizable at alljt must fall within one or both of the latter two
exceptions.

Aspen Skiingcreated a limited refusal-to-deal extiep located “at or near the outer
boundary of § 2 liability.” Trinko, 540 U.S. at 399. The case/olved a ski area consisting of
four mountain areas, three owned by the defenalatitone owned by the plaintiff. As part of a
joint venture, the parties issued a joint multiple-day ticket covering all four mountains. The
defendant subsequently demanded a higher pegmenfaevenue. When the plaintiff objected,
the defendant withdrew from theale Faced with the prospectadclining revenuethe plaintiff
reattempted to negotiate a deal, even offeringulp defendant’s tickets agtail price. But the
defendant refused. The plaintiff cogsently sued under the Sherman Act.

The Supreme Court affirmed the judgmendiagt the defendant because the defendant’s
“unilateral termination of a voluntargyand thus presumably profitableourse of dealing
suggested a willingness to forsake short-tprofits to achieve an anticompetitive endtinko,
540 U.S. at 409. In partiad, the “defendant’'s unwiligness to reme the ticketeven if

compensated at retail pricevealed a distinctly anticompetitive bentld. The evidence thus

13



supported an inference that the defendant “wasnutivated by efficiency concerns and that it
was willing to sacrifice short-run benefits andnsumer goodwill in exchange for a perceived
long-run impact on its smaller rival.’/Aspen Skiing472 U.S. at 610-11. Put differently, the
evidence suggested that the defendant's decision was “irrational but for its anticompetitive
effect.” Novell, Inc. v. Microsoft Corp.731 F.3d 1064 (10th Cir. 2013); see also 3B Phillip E.
Areeda & Herbert Hovenkamp NAITRUSTLAW § 772, at 223 (3d ed. 200@he refusal must be
“irrational” but for its anticompetitive tendenciesyince decidingAspen Skiingthe Supreme
Court has declined to recognize any other £daking within this “limited exception.”Trinko,

540 U.S. at 399.

Plaintiff's claim lacksessential features dkspenSkiing First, unlike the defendant
there, Amtrak has not terminated its dealings Withintiff. On the contrary, it continues to offer
Amtrak tickets to Plaintiff—just not at Plaintiff’'s desired price. Put differently, the commissions
are the functional equivaié of a contingent discount offered to wholesalers. When Amtrak
removed Plaintiffs commission, it removed the disot, raising the cost dPlaintiff's tickets
from wholesale to retail prices. thirect contrast, the defendantAspen Skiingefused to sell
Plaintiff tickets ‘even if compensated at retail priteTrinko, 540 U.S. at 409. Thus, while
Aspen Skiinginvolved an absolute refusal to deal, this case involves a refusal to deal at
Plaintiff's desired (balw-retail) price.

A claim involving a refusal to deal at a certpiice is ill-suited to judicial resolution. “If
forced sharing were the order of the day, cowtsild have to pick and choose the applicable
terms and conditions. That waduhot only risk judical complicity in collusion and dampened
price competition. It would also require usktecome ‘central planners,” a role for which we

judges lack many comparative adweges and a role in which vimaven't always excelled in the

14



past.” Novell 731 F.3d at 1073 (citingrinko, 540 U.S. at 407-08; 3B Phillip E. Areeda &
Herbert Hovenkamp, ®TITRUST LAW § 772, at 220 (3d ed. 2008)). afitiff's request that the
Court create an equal playing field by indaling the Amtrak-Yankee contract implicates
precisely these concerns. If the Court pogdkd unequal commission&mtrak could easily
eliminate all commissions, pay Yankee through@asse mechanism, aaghieve the identical
effect. In other words, implementing Plaint#ffrequest could degenerate into a promethean
effort to supervise Amtrak’'s dealings with tour operators—a task normally addressed by
regulators, not courts.

Second, Plaintiff's claim is distinguishable frokspen Skiindecause, by attaching the
Yankee—Amtrak contract to the complaintaiBtiff itself pleads valid business reasons for
Amtrak to (1) select Yankee as its tour opearatad (2) pay Yankee through commissions. As to
the first choice, Yankee agreed in the contragiravide Amtrak extensive services in exchange
for paymenf Thus, unlike the scenario ispen Skiingwhere the defendant destroyed short-

term value for itself, the contract here enabledtraknto receive value. Plaintiff’'s claim that

®In exchange for the 19% commission, Yankee agrémdexample, to “design, develop, implement,
operate and administer all aspects” of Amtralcateons®; “develop prograrterms and conditions for
Amtrak Vacations”; “adequately communicate suymiogram terms and condifis to consumers and
travel agents”; “determine the pricing of the tour packages”; “operate and maintain a phone system to
handle all phone calls (including customer and traggint phone calls)”; “operate and maintain a state-
of-the-art web and mobile reservation system’esign, develop and maintain an Amtrak Vacations
website”; “handle all customer and travel agemuiries and complaints in a prompt, courteous and
diligent manner”; “develop and maintain an ansdied Amtrak Vacations customer/travel agent
database”; “develop, maintain, promote, and im@etra trip protection option for Amtrak Vacations
customers”; “design, provide and staff its operattonmeet the requirements of this Agreement”;
“conduct quarterly reviews to discuss Amtrak Vacati@ades and payments, technology issues, customer
service, booking and ticketing, marketing staffibgdget and ongoing initizes”; “book reservations
and issue itineraries, tickets and vouchers for AktWacations to customers and travel agents”;
“develop, enter into contractual agreements, prenazotd sell the Amtrak Vacations product to travel
agents, travel consortiums, and travel industrytneas”; “advertise, market and promote Amtrak
Vacations to consumers and travel agents”; dledsgh preferred partnerships with travel agent
consortiums and industry partners (such as AAA, Ylanacom, and Avoya) to enhance the sale of the
Amtrak Vacations brand”; provide Amtrak withespfied reports; and purchase insurance in compliance
with the contract. Compl. Ex. A [1-1] at 4-26.
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Amtrak had “no sensible reason” to choose Yankee is therefore legally implausible; numerous
procompetitive business reasons appear on the face of the comtkelti84. A valid reason to
provide compensation specifically through commissiaise appears on thiace of the contract:

by making payment contingent on sales, Amtraated an incentive for Yankee to sell as many
tickets as possible, generating more value for Amtrak.

Plaintiff contends that the Amtrak—Yankeentract was nevertheless anticompetitive for
three reasons. First, Yankee provided worsgtacner service than Plaintiff. The Court is
unpersuaded by this conclusory allegation; REaisupports it only by comnding that, when it
called Yankee, it experienced holchés of more than ten minutekl. § 47. It is not the judicial
role to evaluate whether VBR or Yankee has betistomer service. Second, Plaintiff contends
that Amtrak’s four reasons for finding its propbeanresponsive were preterl. Even if that
were true, it only explain why Amtrak rejectéaintiff's proposal, not why Amtrak lacked
procompetitive reasons to choose Yankee. THitdintiff argues that & offer cost $3 million
less over the first three years. Because Rffajmtovides no explanation of what services it
offered Amtrak, the $3 million differential fails to explain why its offer was more cost-effective
than Yankee’s, even if it was cheaper.

Most importantly, none of thegeasons is persuasive becaihsequestion is not whether
Amtrak chose the most competitive offer but whether it &sagprocompetitive purpose. It is
not whether Amtrak optimally (or even prudently or competently) exercised its business
judgment but whether it had any valid businessson. Antitrust law does not authorize courts
(or disappointed bidders) to impose thailsiness judgments on market playetspen Skiing
limited exception authorizes intervention only whredefendant’s decision is “irrational but for

its anticompetitive effect.”Novell 731 F.3d at 1075; see al3B Phillip E. Areeda & Herbert
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Hovenkamp, ATITRUST LAwW § 772, at 223 (3d ed. 2008) (théusal must be “irrational” but
for its anticompetitive tendencies).

In sum, by attaching the Amtrak—Yankee caat to its complaint, Plaintiff provides
numerous valid business reasons fer¢bntract that it seeks to undib.then fails to address, let
alone plausibly rebut, thesreasons in the body of its complairitt is a well-settled rule that
when a written instrument contradicts allegatiamghe complaint to which it is attached, the
exhibit trumps the allegations.N. Indiana Gun & Outdoor Shows, Inc. v. City of S. BdrB
F.3d 449, 454 (7th Cir. 1998); see aMatter of Wade 969 F.2d 241, 249 (7th Cir. 1992) (“A
plaintiff may plead himsélout of court by attaching documents to the complaint that indicate
that he or she is not entitled to judgment.’Accordingly, Plaintiff peads itself out of court
based on the information in the contréct.

Because Plaintiff does not allege a refusa deal that was “irrational but for its
anticompetitive effects,” it fails to state aaich within the outer bounds of § 2 liability
recognized irAspen Skiing

b. Denial of an Essential Facility

Finding no plausible refal to deal claim undekspen Skiingthe Court now considers
whether Plaintiff states an essiah facilities claim, to whatesr extent such a claim may be
distinct from a refusal-to-deal claim. Sd&einko, 540 U.S. at 410-11 (suggesting that the
essential facilities doctrine falls partly if not wholly within the refusal-to-deal rub@ig)mpia

797 F.2d at 377 (Aspen Skiinpis like the essential-facility cases in that the plaintiff could not

" Ccase law does not make clear whether a procompetitive business reason is a pleading requirement or an
affirmative defense that a Plaintiff neadt anticipate in its complaint. SEmited States v. N. Trust Co.

372 F.3d 886, 888 (7th Cir. 200f)Resolving defenses comes aftee thbomplaint stage.”). Here, the
difference is immaterial becaugdaintiff itself supplied the pragnpetitive business reasons without
effectively countering them.
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compete with the defendant without being able to offer its customers access to the defendant’s
larger facilities.”).

In short, the essential facigs doctrine, as articulated MClI Commc’ns Corp. v. Am.
Tel. & Tel. Co, 708 F.2d 1081 (7th Cir. 1983),ysathat “firms controling an essentidacility
[have] the obligation to makie facility avdable on non-discriminatory termsMCI, 708 F.2d
at 1132. The purpose of the doctrine is to preemonopolist from using its “control of an
essential facility (sometimes called a ‘bot#ek’) [to] extend monopoly power from one stage
of production to another, and froome market into anotherfd. at 1132.

As an initial matter, the Court notes that thability of the essential facilities doctrine is
in question. The doctrine “has been cr#ed as having nothing to do with the purposes of
antitrust law,” in part because consumers “arebedter off if the natural monopolist is forced to
share some of his profits with potential competitor8lue Cross & Blue Shield United of
Wisconsin v. Marshfield Clinjc&65 F.3d 1406, 1413 (7th Cir. 1995). As Professors Areeda and
Hovenkamp have explained,

a monopolist cannot earn double profitg monopolizing a semnd, vertically

related market. If a single firm controlléide world’s only bauxite mine, the firm

could monopolize aluminum manufacturevasll by refusing to sell bauxite to

others. Access to the mine is undetyabssential to avould-be aluminum

manufacturer, but we cannot infer from the bauxite monopolist’'s refusal to sell

ore that any less aluminum would be produced or that its price would be any

higher.
3B Phillip E. Areeda & Herbert HovenkampNATRUST LAwW § 773c, at 248 (3d ed. 2008)

(“Lest there be any doubt, we state our belief thatessential facilities doctrine is both harmful

and unnecessary and should be abandoffedlthough the Seventh iuit has criticized its

8 An exception to this general principle existere a price-regulated monopolist projects its monopoly
into another market to capture more surplus. Ggenpia Equip. 797 F.2d at 3747ishman v. Estate of
Wirtz, 807 F.2d 520, 571 (7th Cir. 1986) (Easterbrooldidsenting). This exception is not at issue here.
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own doctrine—whether tangentially 8chor(as explained below) or explicitly Blue Cross—it
also has stated that it is unaotized “to abrogate dtiines that have beesndorsed and not yet
rejected by the Supreme CourBlue Cross65 F.3d at 1413. And although the Supreme Court
observed infrinko that it has “never recognized suckactrine,” it did not take the opportunity
to repudiate it eitherTrinko, 540 U.S. at 411Trinko thus leaves the essential facilities doctrine
hobbling on one foot.

With that in mind, the Seventh Circuit’s analysisSichor v. Abbott Labs457 F.3d 608,
612 (7th Cir. 2006)—a factually similar case motolving the essential facilities doctrine—
becomes informative her8chorinvolved a defendant with a pateon a drug called Norvir. In
additional to selling Norvir, thelefendant also sold Kaletra,combination drug that included
Norvir as one component. The defendantgaltly monopolized the market for combination
drugs by charging too much for Nanalone and too little for Katea; it allegedly planned to
induce patients to buy Kaletrdrive other combination vendorstaaf business, and permit the
defendant to increase the price of both Kaletnd Norvir. The Seventh Circuit affirmed
dismissal for failure to stata claim, reasoning that

a firm that monopolizes some essentiaimponent of a treatment (or product or

service) can extract the whole monoppigfit by charging a suitable price for the

component alone. If the monopolist getmtrol of another component as well

and tries to jack up the price of that item, the effect is the same as setting an

excessive price for the monopolizedngmonent. The monopolist can take its
profit just once; an effort to do more makes it worse off and is self-deterring.

Schor 457 F.3d at 612.

Although Schorwas not an essential facilities or refusal-to-deal claim, its reasoning is
applicable by analogy. As i8chor Plaintiff here alleges thamtrak charges tour operators
other than Yankee too much fdre input (the ticket) and thatankee will therefore charge

consumers too little for the combination (Amtrekcations®), so that itan drive competitors
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out of business and theell Amtrak Vacations® for more. Tae sure, the facts alleged here are
different in one respect: Plaintiff alleges tianhtrak created twonput prices—one for Yankee
and another for everyone else—and that YankeeAmttak, sells Amtrak Vacations®. But the
same economic principles apply because the cesiams were payment for services that only
Yankee provided to Amtrak; Amtrak could haseeated one high price for all tour operators,
putting itself in the position of the defendantSchorby acquiring Yankee ocreating an in-
house tour operator. Insteadcdntracted with Yankee and paid it through commissions. Its
decision to accomplish via contract what it ébbbhve done by acquiring Yankee or creating an
in-house tour operator does not #idnly implicate the “prime concet of the essetnal facilities
doctrine, which is to prevent a monopolist frargsing its monopoly power in one market “as a
lever to impede or destroy competition in other marketdCl, 708 F.2d at 1144. Thus, the
viability of Plaintiff's claim is questionable und&chor

But even assuming that the doctrine stithngls, Plaintiff fails to state an essential
facilities claim. To state an essential facilitiglaim, a plaintiff mustallege four elements:
“(1) control of the essentiak€ility by a monopolist; (2) a comafitor’s inability practically or
reasonably to duplicate thessential facility; (3) the denialf the use of the facility to a
competitor; and (4) the feasibiliyf providing the facility.” MCI, 708 F.2d at 1132-33. Where
there is a “legitimate business technical reason” to deny acceigre is no essential facilities
claim. MCI, 708 F.2d at 1133.

Plaintiff's essential facilities claim is pradhatic for three reasons. First, it improperly
defines the essential facility as Amtrak tickatswholesale prices, rath than Amtrak tickets

alone. Case law does not support a definition aéssential facility thaincludes a price term.
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It generally identifies essentitdcilities as the facilities alorfeand for good reason: a definition
of a facility that included price terms would require courts to assume the role of price-regulating
agencies—a role for which they are ill-equipped.

Second, Plaintiff fails to plaibly allege the tind element of an essential facilities
claim—namely, “the denial of the use of the facility to a competitddCl, 708 F.2d at 1132—
33. Relevant here is the degree of access requigdttdan essential facilities claim: no access
or merely unequal access@nited States v. Termin&.R. Ass'n of St. Loyi®24 U.S. 383
(1912), the progenitor of the doctrine, requiregual access to an essential facility. Since
Terminal Railrod however, the Supreme Court has madarcthat to the extent the essential
facilities doctrine is viable, “thendispensable requirement for invogi[it] is the unavailability
of access to the ‘essential ldé®s’; where access exists, ehdoctrine serves no purpose.”
Trinko, 540 U.S. at 411. Consistent with this stagamSeventh Circuit case law has required an
absolute denial or st functional equivalentMCI involved AT&T's complete refusal to
interconnect MCI to the local siribution facilities of Bell opgating companies—a refusal that
precluded MCI from offering certairservices to its customer$4Cl, 708 F.2d at 1132.
Similarly, in Fishman v. Estate of Wirt807 F.2d 520, 539 (7th Cil986), the defendants’

“discriminatory” terms were tantasnnt to a complete denial of accé$sSee alsdJnited Asset

% See,e.g, Aspen Skiing472 U.S. 585 (arguably an essential facilities case in which the facility was a
mountain);Otter Tail Power Co. v. United State$10 U.S. 366 (1973) (arguably an essential facilities
case in which the facility was a power facilitdssociated Press v. United Stat826 U.S. 1 (1945)
(arguably an essential facilities case where thditfaavas membership inthe Associated Press);
Terminal R. R. Ass’n of St. Louia24 U.S. 383, (arguably an essential facilities case where the facility
was a railroad terminalMCI, 708 F.2d at 1133 (defining the ess@nfacility as the “interconnections

for FX and CCSA service”)Fishman v. Estate of Wirt807 F.2d 520 (7th Cir. 1986) (identifying the
facility as a sports arena).

19" Fishmaninvolved Chicago Basketball’s attempt to sel @Bhicago Bulls to the plaintiffs. The sale
was contingent on NBA approval, which required the plaintiffs to obtain a lease from a stadium. The
stadium owner, who was a member of a compehliuyer, thwarted the sale by offering terms so
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Coverage, Inc. v. Avaya Inc409 F. Supp. 2d 1008, 1049 (N.Ol. 2006) (“[T]he absolute
refusal to deal that the essential facilities doetappears to contemplasenot present here.”).

Plaintiff fails to allege a complete deniafl access or its funanal equivalent. More
specifically, it fails to explain why Amtrak’s commission YankeeprecludesPlaintiff from
purchasing Amtrak tickets, or why access at rgades amounts to a dacto denial of access
(and perhaps it is precisely for thisason that Plaintiff attempts to define the essential facility as
the tickets at wholesale priceshn effect, Plaintiff asks ndbr access but for access on its own
terms. The essential facilities doctrine is not amenable to this d&haall again, for good
reason, as Plaintiff's requested relief could require ongoing supervision beyond the institutional
competency of the judiciary.

Plaintiff's citation toEastman Kodak Co. v. Image Technical Servs., 6@ U.S. 451
(1992) is unpersuasive, regardless of whetheCthat construes it as assential facilities case
or a refusal to deal cas&kodakimposes a duty to deal whethanging an existing course of

distribution enables a firm to “takeleantage of customers’ sunk costs”:

unreasonable that he effectively refused to grant thel@ase. More specifically, he offered to give
Chicago Basketball a ten-year lease that would be assignable only if Chicago Basketball agreed to an
onerous guarantee, including rent payments, for thieedan-year term. The Seventh Circuit found these
terms tantamount to a refusal todedecause (1) they dealt with thenawof the Bulls, not the plaintiff;

(2) he promised but failed to follow up on his offendicating intent not to lease; (3) there was good
reason to believe that Chicago Basketball wouiéctethe offer; and (4}he evidence sufficiently
supported the conclusion that the owner agreeditttheld the stadium from the plaintiffs and give his

own group a lease instead. $eeat 540—41.

1 Seeldeal Dairy Farms, Inc. v. John Labatt, Lt@0 F.3d 737, 748 (3d Cir. 1996) (finding no essential
facility violation where the defendant continued seing the plaintiff but charged it significantly more
than market price).aurel Sand & Gravel, Inc. v. CSX Transp., |M@24 F.2d 539, 545 (4th Cir. 1991)
(finding no essential facility violation where a defendeailroad offered to ship the plaintiff's sand and
gravel but would not grant trackage rights allowing the plaintiff to ship them on its @ale}; Apartment
Servs., Inc. v. Atlanta Journal & ConstitutioB65 F. Supp. 828, 833 (N.D. Ga. 1994) (finding no
essential facility claim where a defendant newspggeemitted plaintiff to purchase certain types of
advertisements but not others).
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Kodak sold copiers that customeruld service themselves (or through
independent service organizations).viig achieved substantial sales, Kodak
then moved to claim all of the repair wdtk itself. That change had the potential

to raise the total cost of copier-plugagee above the competitive level—and, we
observed inDigital Equipment,above the price that Kodak could have charged
had it followed a closed-service model from the outset. Schor does not accuse
Abbott of any similar switch that woulexploit customers’ sunk costs; none is
possible in this market.

Schor 457 F.3d at 614. In contrast to copiensl anaintenance service, both VBR and Yankee
sell Amtrak tickets within the packagesepluding any equivafte lock-in effect.

Third, as explained above, Plaintiff pleatielf out of court by alleging a “legitimate
business or technical reasoMl, 708 F.2d at 1133) for Amtrak’s conduct.

For these reasons, Plaintiff failsdtate an essentitdcilities claim.

C. Exclusive Dealing

Plaintiff also alleges a theory of amtiopetitive conduct based on exclusive dealing.
Plaintiff's theory is implausible for two reasonBirst, there is no exclusivity. Amtrak continues
to sell tickets to tour operators other than Yemk Second, even if exclusivity existed, Plaintiff
still would fail to state a claim. “Unlike hodntal agreements between competitors, vertical
exclusive distributorships * * * are presumpmly legal. Rather #n condemning exclusive
dealing, courts often approve them becauseaf gfrocompetitive benefits,” such as increasing
allocative efficiency, reducing adverse selactiand moral hazard barriers to deals, and

preventing free-riding.Republic Tobacgo381 F.3d at 738 Accordingly, exclusive dealings

12 plaintiff did not present this argument in its complaint or in response to Defendants’ motions to
dismiss, instead arguing it for the first time in thistio to reconsider. In the interests of efficiently
managing the litigation moving forward, however, the €edplains why this theory also is implausible
based on Plaintiff’s factual allegations.

13 For example, exclusive dealing may enhance allceatificiency: if “exclusivedealing leads dealers to
promote each manufacturer’'s brand more vigorotisiyn would be the case under nonexclusive dealing,
the quality-adjusted price to the consumer (wherditguacludes the information and other services that
dealers render to their customers) may be tomie¢h exclusive dealing than without[.]JRoland Mach
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violate the Sherman Act “only when they foreclose competition in a substantial share of the line
of commerce at issue.ld. (addressing exclusive dealingiths brought under 8 1 and § 2); see
alsoTampa Electric Co. v. Nashville Coal C865 U.S. 320, 320-27 (1961).

The contention that the Amtrak—Yankee agnent forecloses competition is implausible
for the reasons explained by the Second Circuit &L Consulting, Ltd. v. Doman Indus. Ltd.
472 F.3d 23, 26-29 (2d Cir. 2006)hich parallel in many respects the Seventh Circuit's
analysis inSchor E & L concerned Doman, a defendant with a monopoly on green hem-fir
lumber, and E & L, one of its distributordoman terminated its agreement with E & L and
entered an exclusive agreement with an altemalistributor. The Seecm Circuit affirmed the
dismissal of E & L’'s complaint for failure toage a claim under 8 1 or § 2, reasoning that “such
a vertical arrangement provides no monopolistindbié to Doman [the dendant] that it does
not already enjoy and would natontinue to enjoy if the eksive distributorship were
enjoined.”"E & L, 472 F.3d at 29. It added:

[Hlad Doman establishedsitown in-house distribution system with the same

monopoly that Sherwood is alleged to possess, there would have been no increase

in the restriction of output of greehem-fir lumber and in the resultant

misallocation of resources.

Indeed, an exclusive distributorshippwd be counterproductive so far as any

monopolization goal of Doman is conned. A monopolist manufacturer of a

product restricts output of the productarder to maximize itprofits. The power

to restrict output to maximize profit mmplete in the manufacturing monopoly,

and there is no additional monopoly prdGtbe made by creating a monopoly in

the retail distribution of the product. On the contraryfirm with a monopoly at

the retail distribution level willfurther reduce output to maximizes profits,
thereby reducing the sales anaffirof the monopoly manufacturerLike any

749 F.2d at 395. Exclusive distributorships alsy mddress adverse selection or moral hazard concerns
inhibiting productive deals: “A dealer who expresses his willingness to carry only one manufacturer’s
brand of a particular product indicates his commitnenpushing that brand; he doesn’t have divided
loyalties. If the dealer carries several braihniks,stake in the success of each is reducédl.” Exclusive
dealing also can “prevent dealers from taking a freeoid@he seller’s] efforts (for example, efforts in

the form of national advertising) to promote his branidl.”
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seller of a product, a monopolist woyddefer multiple competing buyers unless

an exclusive distributorship arrangemeravides other benefits in the way of, for

example, product promotion or distributiom fact, we have explicitly noted that

a vertically structured monopoly céake only one monopoly profit.

The only detriment to competition alleged to result from the Doman—Sherwood

agreement is that end-users of lumber and finished wood products have fewer

options to purchase theirqared supplies and are naequired to pay artificially

inflated prices. This, by itself, is notsafficient allegation of harm to competition

caused by the exclusive distributorshipaiag because the alleged single source

and price increaseyen if monopolistic, is somatly Doman can achieve without

the aid of a distributor.

Id. at 29-30 (internal citations omitted). The samé&ue here. Amtrak has not increased its
surplus by hiring Yankee and paying it in the foofman exclusive commission. It could have
accomplished the same effect by acquiring a twperator or creatings own in-house tour
operator.

In addition, the scenario presented here artel 8nL is distinguishable from those in the
cases cited by Plaintiff. Here andEn& L, a monopolist allegedly desakxclusively with one
downstream player. In contrastePage’s Inc. v. 3M324 F.3d 141 (3d Cir. 2003), axd-
Meritor, LLC v. Eaton Corp.696 F.3d 254 (3d Cir. 2012), involve downstream buyers
purchasing exclusively from one upstream setleeatening to foreclose opportunities to other
sellers. The second scenario #iens to expand the seller's market share, whereas the scenario

here and irfE & L provides the seller no new surpfdsPlaintiff may be disatisfied that Amtrak

chose to share its monopoly supwith Yankee, not Plaintiff but an antitrust action is not an

14 LePageis also distinguishable in that it involveoundled rebates and all-or-nothing discounts
analogous to product tyindd. at 154-59.

!5 plaintiff's allegation regarding the distribution afonopoly surplus is implausible itself in that it
suggests that Amtrak gave away all of its monopoly surplus in exchange for noltiirfiff 122, 146.
(“Amtrak is not advancing its own interestsjt instead only advancing Yankee’s interegiswit—the
elimination of all of Yankee’s competition.”).
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appropriate vehicle for redrgbuting Amtrak’s monopoly surpki according to Plaintiff's
preferences.
d. Pacific Bell

Plaintiff also fails to state a claim und@ac. Bell Tel. Co. v. Linkline Commc'ns, Inc.
555 U.S. 438 (2009). Althougteither party cites iRacific Bellis instructive. Pacific Bellwas
brought by internet service providdii§Ps) that sold DSL to rataustomers. The defendant,
AT&T, owned infrastructure and facilities thahe ISPs needed to provide DSL to their
customers. AT&T operated at the wholesatel aetail levels, providing ISPs with wholesale
DSL transport service and sellisL directly to retail consumer The ISPs sued AT&T under
8 2 of the Sherman Act, alleging a novel prscgieezing claim. Specifically, they contended
that AT&T set a high price for wholesale DSL tsport service and a lowipe for its own retall
DSL service, placing the ISPs at a competitive disadvantage and squeezing their profit margins.
The Supreme Court affirmed dismissal for failurestate a claim, finding no violation either in
the wholesale or retail markets.

At the wholesale level, the Court found nditanst duty to deal because any such duty
arose only from FCC regulations. Jeacific Bell 555 U.S. at 450. Undéirinko, “a firm with
no duty to deal in the wholegsamarket has no obligation toaeunder terms and conditions
favorable to its competitors.Id. at 450-51. Accordingly, “AT&T wasot required taffer this
service at the wholesale pricee thlaintiffs would have preferde’ and its wholesale prices did
not violate the Sherman Actd. at 451.

At the retail level, thePacific Bell plaintiffs failed to state a claim because they only
alleged low retail prices, not gulatory prices. Aghis Court explained extensively in its

previous Opinion and Order, antitrust law euages rather than prohibits low prices.
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“[Clutting prices in order to increase business often is the very essence of compeR@aifit
Bell, 555 U.S. at 451 (quotinglatsushita Elec.ndustrial Co. v. Zenith Radio Corp475 U.S.
574, 594 (1986)). Thus, “[iln casseseking to impose antitrust lidiby for prices that are too
low, mistaken inferences are ‘especially codbgcause they chill the meconduct the antitrust
laws are designed to protect.Td. (quotingMatsushita 475 U.S. at 594). The Supreme Court
has thus “carefully limited the circumstanagsder which plaintiffs can state a Sherman Act
claim by alleging that prices are too lowld. Specifically, a plaintiff must demonstrate that
“(1) the prices complained of are below an appedp measure of its riVa costs; and (2) there
is a dangerous probability thatetidefendant will be able to m@ap its investment in below-cost
prices.” Id. (quotingBrooke Grp. Ltd. v. Brown & Williamson Tobacco Corp09 U.S. 209,
222-24 (1993) (internal quotation marks omitted)).

Taking into account both retail and whalks prices, the SupremCourt held that
combined effect was a failure to state a claim:

Trinko holds that a defendant with no antitrdsity to deal with its rivals has no

duty to deal under the terms and conditions preferred by those Braiske

Group holds that low prices are only amtiable under the Sherman Act when the

prices are below cost and there is a dangerous probability that the predator will be

able to recoup the profits it loses from the low prices. In this case, plaintiffs have

not stated a duty-to-deal claim undBrinko and have not stated a predatory

pricing claim underBrooke Group They have nonetheless tried to join a

wholesale claim that cannot succeed vathetail claim that cannot succeed, and

alchemize them into a new form of anidt liability never before recognized by

this Court. We decline the invitation tecognize such claims. Two wrong claims

do not make one that is right.
Pac. Bell Tel. Cq.555 U.S. a#157 (internal citations omitted).

Like the plaintiff inPacific Bell Plaintiff fails to state a claim; it fails to allege a duty to

deal at the wholesale level, and it failsatiege predatory priog at the retail levelThe facts are

not identical insofar as Yankee and Amtrade two separate entities, whereasacific Bell
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AT&T alone operated at the wholesale and retagle However, this difference is immaterial,
again, Amtrak could have accomplished the saffect by acquiring Yankee or creating an in-
house tour operator.

The Court previously dismissed Plaintifitdaim because it failed to allege predatory
prices. Instead of amending its complaint, Ritimoved to reconsideexpressly disclaiming a
predatory pricing scheme and continuing to argue that Yankee’'s commission will enable it to
drop prices and drive competitors out of businegdsless Plaintiff can allege that Yankee will
adopt below-cost prices with a dangerous phility of recoupmentjt can only show lower
prices that benefit consumer®laintiff may plausibly allegeeduced profits, buthat is not
enough to allege an antitrust violation under § 2.

e Antitrust Injury

For many of the same reasons, the Court corgitmdelieve that Plaintiff fails to allege
antitrust injury—in other words, “that its loss comes from actsrédice output or raise prices
to consumers.”Stamatakis965 F.2d at 471. To the extent that Plaintiff suggests that reduced
innovation without reduced output damncreased pricesreates antitrust jary, the Court is
unpersuaded. First, it is wadbtablished that either increass price or reduced output is
necessary to show antitrust injury. Seg, Tri-Gen Inc. v. Int'l Union of Operating Engineers,
Local 150, AFL-CIQ 433 F.3d 1024, 1031 (7th Cir. 2006) (quotiBtamatakis965 F.2d at
471)). Second, Plaintiff cites case law thatl diot involve lone allegations of reduced
innovation but also increased gt or reduced output. SEee FreeHand Corp. v. Adobe Sys.
Inc., 852 F. Supp. 2d 1171, 1185 (N.D. Cal. 2012). Thirdin®ff's theory that an inability to
innovate constitutes antitrust injury is a vaoation a theme already rejected above. Plaintiff

allegedly wishes to innovate by reinvestingffis back into the company—that is, by using
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profits to develop new products. It contendst tih will have less money to develop its products
because Yankee will reduce prices, consunmlischoose Yankee’s products over Plaintiff’s
products, and Plaintiff's profits will drop. But d8ng as Yankee’s pras are not predatory,
antitrust law is not concerned with Plaintiff saler profit margins. Accordingly, Plaintiff fails
to allege antitrust injury.

2. Count |11

Count 11l alleges a violation under 8 1 of tBeerman Act, which prohibits contracts or
conspiracies in restraiof trade or commerce. 15 U.S.C. 8§ To adequately state a claim under
81, a plaintiff must allege(l) a contract, combination, oconspiracy; (2) a resultant
unreasonable restraint of trade in the relevant market; and (3) an accompanyingDejuny.s
Marina, Inc. v. Renfro Prods., InB F.3d 1217, 1220 (7th Cir. 1993). “There are two standards
for evaluating whether an alleged restraintrafle is unreasonable: thde of reason and thmer
serule.” Id. at 1220. Regardless of which rule applibg focus is the same. Both rules “are
employed to form a judgment about themgeetitive significance of the restraint.”Nat'l
Collegiate Athletic Ass’n v. Bdf Regents of Univ. of Oklahomd68 U.S. 85, 103 (1984)
(citation and internal quotation marks omitted).

Viewed under 8 1 or 8§ 2, the economics of Plaintiff's factual allegations remain the
same®® As explained above, Amtrak uses Yaakto accomplish what could do alone,
rendering the Amtrak-Yankee relaiship unlikely to increase Amak’s monopoly surplus, raise
prices, or decrease output. As a result, Amaa#t Yankee’s conduct does not create antitrust
injury, nor is it of “competitive significancejd., and Plaintiff thus failg§o state a claim under

both sections of the Sherman Act.

® The Court accepts for purposes of this opinionrfiiffis assertion, see [47], at 12, that the Robinson—
Patman Act is inapplicable to thikegjations of Plaintiff's complaint.
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B. State Claims

Because lllinois law directsoarts to “use the constructioof the federal law by the
federal courts as a guide in construing” the dii;nAntitrust Act “when the wording [of the Act]
is identical or similar tahat of federal antitrust law” (740 ILCS 10/11), courts have held that
lllinois Antitrust Act claims “will stand or fall"'with federal Sherman Act claims based on the
same underlying facts and legal theoriést'| Equip. Trading, Ltd. v. AB Sciex LL.@Q013 WL
4599903, at *3 (N.D. Ill. Aug. 29, 2013). Plaintifas provided no reason either in its response
to Defendants’ motions to dismiss or in its mottorreconsider for the @rt to find otherwise.
Accordingly, the Court’'s conclusion that tt&herman Act claims are subject to dismissal
portends the same result for Plaintifte law claims under the lllinois Act.
V.  Conclusion

For the reasons stated abottee Court denies Rintiff's motion to reconsider [46].
Plaintiff is given until 10/26/2015 tmove for leave to file an aanded complaint if it believes it

can overcome the deficiencies identifle@low consistent with Fed. R. Civ. P. 11.

Dated: SeptembeR8, 2015 ! E " éi E :/

RobertM. Dow, Jr. &~
UnitedState<District Judge
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