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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

EDMUND MICHALOWSKI,

Plaintiff,
Case N014C 899
V.
Judge Joan H. Lefkow
DAN RUTHERFORD CURT CONRAD,
KYLE HAM, andDAN RUTHERFORD
CAMPAIGN COMMITTEE,

— O e —

Defendant.

OPINION AND ORDER

This lawsuit, which Edmund Michalowski filechd-ebruaryl0, 2014, againgdan
Rutherford Kyle Ham,Curt Conrad, and the Dan Rutherford @agn Committee (the
Campaign)s before the court oall defendants’ motiomtopartially dismiss the second
amended complaint. The court previoudigmissed all counts of the first amended complaint
saveaclaim of violating 42 U.S.C. § 1983 based on the Equal Protection Clause (sexual
harassment/hostile work environmebtt gaveMichalowskileave to replead hidaims of
violation of the Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. § 1962.
The second amended comptaieassertRICO claimsunder § 196@¢) andconspiracy to violate
RICO, § 1962(d)as well aghecivil rights claim (dkt. 85 (Compl.).) All defendants have moved
to dismiss the RICO countgDkt. 89, Ham and Conrad; dkt. Rutherford dkt. 92, the
Campaign) Ham and Conrad’s motion also moves to strike portions of the complaint.

For reasonstated belowMichalowski’'s RICO claimgcounts | and Iaredismissed

with prejudice and the motion to strikedenied as moot.

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2014cv00899/292572/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2014cv00899/292572/109/
https://dockets.justia.com/

BACKGROUND*

Dan Rutherfordvas electedreasurer of the State of Illinois in November 2010, an
office he heldor oneterm, beginning in January 2011 (Compl. 1 11-12) and ending in January
20157 In lieu of running for a second term, Rutherford elected to run for Govertibnois,
but he lost in the Republican primary election to current Governor Bruce Raureactions
relating toRutherford’s gubernatorigampaigrform the basis of Michalowski’'s RICO
allegations.Kyle Hamand Curt Conrad were Rutherford’s ISTO chief of staff and depuigy ch
of staff, respectively.(ld. 196—7.) Conrad was also statewide political director for the
Campaign.(Id. 1 7.) Rutherford hired Michalowski atlSTO’s Deputy Drector ofCommunity
Affairs in or around November 2010 and Igpeomoted him to Director of Community Affairs
and Marketing (Id. 1 4, 10.) Michalowski’s official job duties included the “conceptualization,
design and management of statewide marketing policies and programs, bailding of
partnerships with diverse groups including chambers of commerce, labor unions, ea vete
ethnic, religious and civic organizations.fd.(f 12) Ham and Conrad, who both reported
directly to Rutherford, supervised Michalowskid.(113-14.)

Throughout his employmerfRutherford Ham, and Conramhade it clear tdMichalowski

thatworking for the Campaigwasa condition of hi$STO employment (See, e.gid. 1118,

! Unless otherwise indicated, the following facts are taken from the secondexiramplaint
and are presumed tri@r resolving the pending motiongctive Disposal, Incv. City of Darien
635 F.3d 883, 886 (7th Cir. 2011As such, the court declines defendants’ offering of additional facts in
footnote 7 of the individual defendants’ opening brigeedkt. 90 at 18 n.7.)

2 The court takes judicial notice of the end of Rutherford’s smireasurand his lllinois
gubernatorial bid.SeeFed. R. Evid. 201(b), (c)(1) (noting that courts may take judicial notitacts
“generally known within the trlacourt’s territorial jurisdiction” and that courts may do so on their own
initiative); see also United StatesHemphill 447 F.App’x 733, 736 (7th Cir. 2011) (noting same).

® Like other ISTO employees, Michalowski was given Campaign businessaratdsrther, was
told by Conrad to monitor an email account for Campaign instructidasY( 19-20.)



22,53.) Rutherford aRepublicantold Michalowskj a Democratthathe hired Michalowski
solelyto fundraise for the Campaign arspecifically,that Michalowski'sparty affiliation
allowed Rutherford to raise money from “freshburcesandappearo bea centrist gubernatorial
candidate. Ifl. 11 36-31.) A theirapproximately twenty reviemeetings Rutherfordoften
became agitated and threatete€ire Michalowski becausiee had not raised enough money.
(Id. 171 34-35) At one point, Rutherford told Michalowski that he wobklfiredif he did not
obtain the expected donations identified on a spreadsheet Rutherfanctatdl (Id. Y 32-33.)

In this same vein, Rutherford told Michalowski on multiple occasions that he would fire
him if the lunch and dinner meetings tiMithalowskiwas required to organize were not
successful. I¢l. 11 37, 41-42.) After one such meeting, Rutherford accused Michalowski of
wasting Rutherford’s time because the lunch companion supported another cantid§te. (
38-40.)

Michalowski was not the only employee whose ISTO position was tied to campaign
work. (d. 11 46, 49-50.) OnN&TO employee was ordered to organize flights for Rutherford
paid for with donors’ “in kind” campaign contributiondd.(f 47.) AnothetSTO employee
was,like Michalowski, toldby Rutherforahat hewas specifically hired to “work” McHenry
County for the Campaig. (Id.  52.) OtherlISTO employees were forced by Rutherford, Ham,
and Conrad to take pictures at Campaign events, which were then mailed using redaged post
rates available to the Statéd. 11 54-57.) When ISTO employees complained about this
practice, they were told to “step up” for the Campaign or be firked {{56-57.)

There were other situations in which ISTO resources were appropriatbe for
Campaign, including community affairs amdirketing staff being directed compilecounty-

level spreadsheets of elected officialsdampaign purposesid( {1 58-59.) When



Michalowski complained about this practice, he was told, as he was on severato#ssorts,
to “keep his mouth shut” or find other workid (111 66-61.) Rutherford, Conrad, and Ham
thought that the ISTO needed to help Rutherford win the Republican gubernatoriay panth
Ham even stated th#telSTO’s resources were the Campaign’s advantage over other
candidates(Id. 1 62-63.) On other occasions, ISTO employees were tasked with driving
Rutherford, Conrad, another senior ISTO staffer,raatkerials to Campaign eventdd. (11 64
65, 69.) Rutherford, Ham, and Conrad required Michalowski’s department to organize some of
these events. (Id. T 70.) When employees complained about the driving to or planning of
events, they were told that their jobs dephah working for the Campaign. When
Michalowski brought the employees’ concerns to Conrad and Ham, theyrold hirnover
their names because “they are goneéd. { 71.)

At required ethics training events, employees raised the issue of thetneésdfO's
resources for the Campaign to the Executive Inspector General and ISTOl Genasel. Id.
1 66.) After the sessiothe Executive Inspector General and ISTO General Cowldehe
employeeghat theyshould not be publicly complaining about these issues f{ 66-67, 103—
05.) Ham also told Michalowski that he and the other employees needeatth themselves”
because they could be fired for publicly discussing these issle$§ 67, 106.)

In early 2014, the Executive Inspector General and Ron Braver & Associgtestbe

investigate allegations of Rutherford’s “sexual harassment and fpotiédal labor.” (d.

* Ham and Conrad also required Michalowski to organize ISTO marketingsdeetihose they
considered Rutherford’s “voters” to assist the Campaign, and Rutherfeadethed to fire Michalowski if
he did not increase the number of these evd@smpl.172-73.) Michalowski also alleges that
Rutherford hired interns to work in the ISTO without conducting intervavengaging in a formal
hiring process. I4. 1 75.) Instead, Rutherford hired candidates whose political connections would be
useful to hiscampaign. Ifl. 1176—-78.) When Michalowski questioned the propriety of how the program
was run, Rutherford threatened to fire Michalowski if he did not keep his opitoadnmself. Id. 11 84,

86, 94.)



1 107.) During this investigation, employees implic&edherford, Ham, and Conrad,

following which Rutherford and Ham instigated an allegedly “pretextual” investigagainst

the employees and fired them to punish them for providing information and to discourage them
from speaking further.1d.  111.§

In addition to using ISTO resources the Campaign, Rutherford also required
Michalowski to spend his own funds in support of Rutherford’s gubernatorial bid. In 2011,
Rutherford demanded that Michalowski cover his own airfare to solicit campandpibeitions
at aFloridalabor conference.Id. 1143—-44.) Michalowski was also ordered to donate money
to “non-office government functions that would benefit the Campaign,” which, accooding t
Ham, Rutherford requireith lieu of monetarycampaign contributions.Id. 1 95-96.)
Michalowski gave the demanded cash donation to Ham at the ISTO’s Chicago dffide97.)
Additionally, Michalowski was required to coordinate groups of college students¢gctcoll
signatures for Mitt Romney’s 2014 campaign for presifefitl. 1198-99.) After the students
failed to collect enough signatures, Rutherford refused to pay them and told Midhdlaw$e
would be fired if he did not cover the cost of the signature drive out of his own pocket.

(Id. 111200-02.) Additionally, Rutherford and Conrad regdianother ISTO employee to make

his property available for ISTO staff performing campaign wol#l. 48.)

® In their reply brief, the individualefendantssk this court to take judicial notice of an
investigatory report and recommendation issued by the ISTO Executive brspeceral. (Dkt. 94 at 12
n.5.) While a court may take judicial notice of public records, the deatines to take judicial nogoof
the statements and conclusions in the report. At the very minimum, FRdéralf Evidence 201 only
allows courts to exercise their discretion to take “judicial notice oftaHatis not subject to reasonable
dispute because it . can be accurately and readily determined from sources whose accuracy cannot
reasonably be questionedfed. R. Evid. 201. Thindings of fact in the investigatorgport and
recommendation are subject to reasonable disigae, e.gGeneral ElecCapital Corp.v. Lease
Resolution Corp.128 F.3d 1074, 1082 n(Bth Cir. 1997)“[C]ourts generally cannot take notice of
findings of fact from other proceedings for the truth asserted thereandethese findings are disputable
and usually are disputed.”).

® Rutherford was appointed lllinois campaign chair for the Romney campaigmp(C 98.)



Michalowski asserts that he was passed over for raises and pronwdtitaat the ISTO
and that those employees who did not complain aboubthed work for the Campaign were
rewarded with raises and benefitdd. §|123-27.) In fact, n late 2013, Rutherford and Ham
created a “hit list” of ISTO employees, including Michalowski, who would leelfirecause they
did not adequately support the Campaidd. {1 24-25.) Michalowski resigned from the ISTO
in February 2014.1d. 114, 140.)

LEGAL STANDARD

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) challenges a
complaintfor failure to state a claimn which relief may bgranted In ruling on a Rule
12(b)(6) motion, the court accepts as true all \whded facts in the plainti$fcomplaint and
draws all reasonable inferences from those facts in the plaraffor. Active Disposal, Ing.

635 F.3d at 886. To survive a Rule 12(b)(6) motion, the complaint must not only provide the
defendant with fair notice of a claim’s basis but must also establish that thetesbredief is
plausible on its faceSeeAshcroftv. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d
868 (2009)Bell Atl. Corp.v. Twombly 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929
(2007). The allegations in the complaint mios “enough to raise a right telief above the
speculative level." Twombly 550 U.S. at 555At the same time, the plaintiff need not plead

legal theories; it is the facts that codntatmakerv. Mem’l Med. Ctr, 619 F.3d 741, 743 (7th

Cir. 2010);see also Johnson City of Shelby574 U.S----, 135 S. Ct. 346, 346, 190 L. Ed. 2d
309 (2014) (per curiam) (‘@deral pleading rules call for a short and plain statement of the claim

showing tle pleader is entitled to reliehéydo not countenance dismissal of a complaint for

"While defendants argue that the complaint is insufficient for fatbrarticulate precise legal
theories, Rule 8 requirgdaintiffs to plea facts and not legal thaes.



imperfect statement of the legal theory supporting the claim assditidtions andnternal
guotation marks omitteyl)
ANALYSIS

Count | —RICO § 1962(c)

Michalowski claims thathe defendantwiolated 8 1962(c) by conducting the affairs of
the ISTO througla pdtern of racketeeringctivity. The defendants offer a number of arguments
as to whythis claim is insufficiently pladed. Some of the partiearguments recognize the
previous rulings of this court; others do nd@te court will not revisit issues already decidged
the first ruling® In other wordsit is resolvedor purposes of this litigatiothatMichalowski has
standing to pursue his claims dmasadequately allegef@dcts supportinghree of the four
elements of & 1962(c) claim (1) conduct (2) of an enterpriaad (3) racketeering activity.
(Dkt. 82 at 7-15.) Michalowsllso alleged factshowingthatthe racketeering predicate acts
were related.(ld. at 16) Where the first amended complafell short was its lack of allegations
of fact indicating that th predicate acts peda threabf continued criminal activity.(ld. at 15-
18.) We pick up where we left off. The issue is whether the second amended complaint
sufficiently alleges continuity.

The second amended complaint does not overcome the deficiency of the firdedme

8 Defendants takissue with this court'greviousconclusion that coerced political labor can form
the basis for extortionThey rely onthe Supreme Court’s interpretation of the Hobbs A&ekharv.
United States570 U.S----, 133 S. Ct. 2720, 186 L. Ed. 2d 794 (20E3¢}asalecided well before this
court ruled on the earlier motion but not cited by any defendant in a supportingTthieourt’s
Opinion is notinconsistent witlfSekhais holding that extortion must entaibtaining something of value
from another without his consentSegedkt. 82 at 13—-14.)The “property interest” claimed iBekhar
(demanding a recommendatiomds significantly different frorone’s own money (campaign
contributions) or one’auman capita{labor) which arguably is “something of value . . . that can be
exercised, transfeed, or sold.” Sekhay 133 S. Ct. at 2726. This court also acknowledgettiiedaw is
unsettled as to whether conditioning employment on campaign contribatidnspal laboris
extortionate. (Dkt. 82 at 14-)5In any event, the result in this case makes it unnecessary to revisit the
guestion.



complaint with respect to continuity because it does not identifgnphdait threat of future harm.
Michalowski relies on €losedended continuity. The parties disagress to what isequired to
show closed-ended continuity. Although this court set forth the standard in its prevings ruli
(seeid. 82 at 16—17), further discussion is warranted in light of Michalowski's argument that a
threat of continued criminal actiyiis not required when alleging closed-ended continuity.
Closedended continuity is demonstrated by showartgeries of condudhatexisted for
such arextended period of time that a threat of future harm is impli&toger Whitmore’s
Auto. Servs., Incs. Lake Cnty,.424 F.3d at 673X{ting Midwest Grinding Co., Ino/. Spitz
976 F.2d 1016, 1023 (7th Cir. 1992)). The threat of future harm is not only the underlying
rationale of the standard, but it is one of the two central questgeesMidwest Grinding
976 F.2d at 1023 (“Having concluded this was a closed scheme does not end the matter,
however since a scheme that has ceased to exist still exhibits continuity if the predicate
extended over a substantial period of temelthreaten to recur in the futurg(citations and
internal quotation marks omitte(gmphasis added). Th#&lbrganfactors are to be considered
in analyzing this requiremertiee Morgarv. Bank of Waukega®04 F.2d 970, 975 (7th Cir.
1986) (“Relevant factors include the number and variety of predicate acts aeddgtiedf time
over which they were committed, the number of victims, the presence of segdraimes and
the occurrence of distinct injurie¥.’see alsavlidwest Grinding 976 F.2d at 1023—-24 (noting
same and stating that tMorganfactors are consistent with and survived. Inc). Courts,
however, do not blindly apply tidorganfactors rather they are merely an aid in answering the
two central questions of closed-ended continuiBee Midwest Grindin@76 F.2d at 1023 (“In

making that determination, we a®ledby the multifactor test outlined Morgan. . ..”)



(citations and internal quotation marks omitted) (emphasis addé®))S&enth Circuit has
warned that thd&lorganfactors are not to get in the way of the bigger picture:

Despite this inherent lack of a threat of future/habitual criminal
activity, the district court concluded that the amended complaint
sufficiently alleged continuity because the detectives-sina
scheme took several years, involved a variety of crinaotd, and
targeted multiple victims. While such factors are generally
helpful, see Morgan804 F.2d at 975, we have cautioned that
courts are to apply these factors with an eye toward achieving a
natural and commonsense result, recognizing that Congesss w
concerned in RICO with longerm criminal conductThe district
court erred in allowing the factors to over-ride the big picture.

Gamboav. Valez 457 F.3d 703, 709 (7th Cir. 2006) (citations and internal quotation marks
omitted). InGamboathe Seventh Circuit took an interlocutory appeal of a district court’s denial
of a motion to dismiss the plaintiff§ 1962(c)claim. Id. at 704. The question presentealsw
“whether a single scheme that ends without indication that it will be repeatelisbstad
pattern of racketeering activity merely because the scheme occurs oval geass, involvesa
variety of predicate acts, and targets more than one viclundt 705. The court found that
under those circumstances there was no continuitgiatek that for the continuity

element to be satisfied, the alleged acts of wrongdoing must not

only be related, but, important for purposes of this appeal, must

amount to or pose a threat of continued criminal conduct. This is

true whether the misconductiasue is considered a closedded

scheme (a completed scheme that, by its duration, can carry an

implicit threat of future harm) or opended schemagcheme

that, by its intrinsic (e.g., busineasusual) nature, threatens

repetition and thus future harm).
Id. at 705-06ditations and internal quotation marks omitted@herefore, for a plaintiff to state a
8 1962(c) claim, there mube a threadf continued criminal conductSee id.

While Michalowski alleges a number of predicate acts from November 2010 through

June 2014, none of these predicate acts suggests a continued thesahtifé premise of



Michalowski’s complaint is that Rutherford, Ham, Conrad, and the Campaign used @éolS
coerce contributions and free labor so that he could become lllinois’s next governor.
Rutherford not only lost his gubernatorial bid, but he is no lomgeaisurer.As the Seventh
Circuit noted inRoger Whimores, 424 F.3d at 674, in these situations in which an alleged
scheme has a “natural ending point,” plaintiffs effectively plead thens&bue of showing a
continuing threat of continued [criminal] activity™

Perhaps recognizing the apparent lactutire harm (as well as its importance under the
law), Michalowski argues that because the Campaign still exists as a legal enétigttan
implicit threat of future racketeering activity because Defendant Rutdesfiirseeks public
office and the @mpaign is still in existence.” (Dkt. 93 at 23). While this court takes judicial
notice from Illinoiss public records that the Campaign still exists as a legal entite
complaint’s allegations do not support Michalowskiferential leap of ammplicit threatof

continuing criminal conduct. Michalowski disregatbatdefendants accomplishéuke

% In its previous ruling, this court found that the Campaign could be vicaridgaislg for the
actions of Rutherford, Ham, and Conrad. (Dkt. 82 at 10-11.)

2While Roger Whitmors was referring to an open-ended conspiracy in the summary judgment
context,Gamboaextended this reasoning to closed-ended continuity in the motion to dismisd.conte
See Gambqat57 F.3d at 708 (“Even with the addition of the other alleged victims, the amended
complaint cabins the detectives’ alleged wrongdoing here to-tirnaeendeavor to wreak havoc upon all
matters linked to a singled murder investigation. Consequerglgritminal activiy, as alleged, had a
built-in end pointonce the framep was put to rest, the scheme was o@ft.Roger Whitmore,s
424 F.3d at 674 (‘[Plaintiff] pleaded himself out of showing a continuing threairginued activity,
because thellaged scheméad a natural ending point . . . .") (discussing open-ended continuity in
summary judgment context) . . . .” (alteration and first omission in original)).

" The parties do not dispute that this court can take judicial notiaghtiElocuments that the
Campaign still existas a legal entity This court, however, deoks to take judicial notice of vah
amounts to arguments basauconclusions that Michalowski draws from the fact thattRé for the
Campaign still existsThis court has concerns about the reliabilityhaf nformation on the website.
Even if the court took judicial notice of the website, nothingetlmeakes Michalowski’s claim viable.
For a discussion of some of the problems presented by taking juditizé of websites, see Judge
St. Eve’s discussion iHill v. Capital One Bank (USA), N.ANo. 14¢ev-6236, 2015 WL 468878, at *5-6
(N.D. lll. Feb. 3, 2015).
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predicate acts in this case becaRséherford was able tose his position as Treasuredicect
ISTO employeeso work on his gubernatorial campaighhereforejt was Rutherford’s status as
apublic officialand not merely his status asandidatethat allowed for the predicate acfBhis

is similar toKayev. D’Amato, in which the defendants were alleged to have violated § 1962(c)
by using theiofficial positions to secure property and influence. NoC85982, 2008 WL
5263746, at *10 (E.D. Wis. Dec. 18, 200&). finding that the plaintiff had not pleaded
continuity, the court considered it particularly important that the defendants no tmoggpied
those positionsid. (“Most importantly, the entire scheme relied on [certain defengants
utilizing their official positions within the city government. Now that all three indizisl no
longer hold those positions, no inferentially implicit threat of continuation of tageallpattern
can be said to remain.”)

Michalowski also does not distinguisisRICO claims from those dismissed in similar
cases. IlRoger Whitmors, in which the defendants allegedly solicited campaign contributions
in return for what amounted to courlgxel towing contracts, the Seventh Ciraffirmed
summary judgment on the plaintifts 1962(c)claim because of a lack of continuityt stated
“There is no mdication that the defendants engaged in any other racketeering schemerbefore o
after the closed period associated with [one of the defendant’s] campaiigat threre was a
concurrent and unrelated scheme to use the campaign contributions for other purposes.”
424 F.3d at 674Michalowski argues thd&oger Whitmore’ss factually dissimilar from this
case because the alleged conduct here was @agdarhalf longer, many oRoger Whitmore’s
predicate acts were wire or mail fraud, and that tiseadarger class of victims here.

Michalowski is correct that there are dissimilarities betwReger Whitmore’sind this

caseputthese dissimilaritiedo notjustify finding that Michalowski has alleged facts to

11



establish continuity.Thedistincions that Michalowski points otitackthe Morganfactors
analysis and, therefore, the court will discuss Michalowski’'s arguntertise extent necessary,
within its discussion of those factors.

The timeframe, while longer than that Roger Whitmore’ss not independently
suggestive of continuityThe timeframe here is coextensive with the Campaigimis too
appears to have been the casRager Whitmore’s See id. Michalowski attempts to enlarge the
time frame beyond the &npaign byalleging insancesof witness intimidatiorduringthe
months that followed the gubernatorial primary.eSéallegationsrelateto conceahent ofthe
scheme" which, even if predicate acts as assumed here, “do nothing to exteddrgt®n of
the underlying . . . schemeMidwest Grinding 976 F.2d at 1024 (citing and construing
Pyramid Secs. Ltad.. IB Resolution, In¢.924 F.2d 1114, 1117 (D.C. Cir. 1991), as holding that
a “scheme to conceal underlying criminal activity by giving faksgodition testimony does not
extend the length of a closetided RICO scheme®} Further, the Seventh Circuit has found
continuity lacking in singlescheme RICO cases with longer tifr@mes tharthatalleged here.
Seee.g, Gamboa 457 F.3d at 707-08 (finding no contityudespite predicate acts sparm
five-anda-half yearan singlescheme§ 1962(c) case

While it is true thaia single schemean makea RICO pattern, “it is not irrelevant, in
analyzing the continuity requirement, that there iy @mle scheme.’Roger Whitmore’s

424 F.3d at 673-74 (quotirgutherlandv. O’Malley, 882 F.2d 1196, 1204 (7th Cir. 198%e

12 Michalowski’s own motion argues that this was the purpose of the allegeidate act:
“Defendants were attempting to dissuade the witnesses from, among atbsr pinoviding testimony in
this proceeding and ultimately before this Court regarding the atbegdti this case.” (Dkt. 93 at 14.)

13 Since theMorganfactors are merely an aid in determining whether predicate acts occur over a
substantial period and whether there is a threat of future harm,sbisvatth noting thaih Midwest
Grindingthe court stated thdacts to conceal underlying wrongdoingarRICO suit do not carry with
them the threat of future harm.” 976 F.2d at 1024 (constdithgdgev. Lily-Tulip, Inc, 953 F.2d 587,
593-604 (11th Cir. 1992)).

12



also Gamboa457 F.3d at 706 (noting that the plaintiff “has not satisfied the continuity element
because the allegationshis amended complaint . . . present only a single, nonrecurring
scheme”). Herghe fact of asinglenonrecurring schems of particular relevanckecause it
forecloses the possibility ohckdeering schemes outside of thar@paign, particularly after
Rutherford left the ISTOSeeRoger Whitmore's424 F.3d at 674. Without such allegations,

any implicit threabf future harm is speculative.

The number of predicate acts and victims is hard to gaugeamg of the alleged acts are
generalandprovide littleinsight into the frequency or timing of the alleged actifnéSee, e.g.
Compl.q964—71 (providing general allegations regarding state driverstateltours) Further,
some of the most specific predicate adem as though they couldve taken as little as a few
minutes to accomplish.Sée, e.qgid. 147 (booking airline flighg).) Likewise, the complaint is
not specific as to the number of ISTO employees that could have been victims otltbatpre
acts. The largest number tiichalowskiallegeswith any specificity is fifteen to twenty
employeesbut in fact Michalowski is discussing the size of his department and not those
necessarily involved in coerced activity. Even if the court assumes that eaeseEmployees
wasinvolved in coerced campaign labor, the likelihood of future harm does not inareaise
the defendants are no longer in control of them.

The lack of variety of the predicate acts and distinctiveness of the injutiagainst

continuity. Almost univesally, the predicate acts consist of very similar extortionate activity, in

14 Defendantsrgue that many of the complaint’s allegations are insufficient bedzeise t
conplaint often uses the passive voice to allege that a threat has been madeimdibating any
speaker or makes general allegations regarding all of the defendaedkt( 90 at 17.) The pointis a
good one to the extent that defendants argue that indedéhdant RICO cases, the complaint must
allege facts sufficient to show that each defendant violated the st@tugeis a requirement of Rule 8
and not one onlymposed wha Rule 9(b)’s heightened pleading requirements are applic8ele Bank
of Am., N.Av. Knight, 725 F.3d 815, 818 (7th Cir. 2013). The complaint, however, does not allege a
pattern of racketeering, even when giving benefit to Michalowski’'s sometiemesig treatmeraf
defendants.

13



which defendants threatened employgass if they did not contribute to the Campaign. The
only outlier is the allegation regarding witness tampering, which itself isyreeteverup of
the other alleged predicate actskdwise, the injuries sufferedcoerced laboand
contributions—were also universally the same among the victims and were therefore not all that
distinct in that “the injuries stemmed from a single schem@wolving similar predicate acts.”
Meyer Material Cov. Moosho) 188 F. Supp. 2d 936, 943 (N.D. lll. 2002).

Applying theMorganfactors reinforces this court’s common sense conclusion that
Michalowski has not established continuity, as the complaint does not ctattigithat allow
this court to infer that there is a threat of future haBacause Michalowski has failed to allege
a patterrof racketeering activity, his £362(c) claim must be dismissed
Il. Count Il —RICO § 1962(d)

Count llallegeghatdefendant&ngagedn a 8§1962(d) RICO conspiracy to violate
8 1962(c). As noted in its previous ruling, if a plaintiff fails to allegelaim under 81964c),
the plaintiff's §1962(d) claim based on the same nucleus of operativefé@stas well See
Stachorv. United Consumers Club, In@29 F.3d 673, 677 (7th Cir. 2000). Since, as articulated
above, Michalowski's § 1962(cjaim fails, so too does his § 1962(d) claim. Accordingly, his
§ 1962(d) claim must be dismissed.

CONCLUSION AND ORDER

For the foregoing reasortbe motions to dismidded by Ham and Conrad (dkt. 89),

Rutherford (dkt. 91), and the Campaign (dkt) && granted Michalowski’s RICO claims

(counts | and Ilare dismissedith prejudice. Michalowski is given until March 8, 2016 to file a

14



Third Amended Complaint alleging only the facts that are relevant to his § 1983'tlahis
casewill be called onMarch 1, 2016at 11:00 a.m. for a status hearing and scheduling

conference with a viewf bringing this case to conclusion as expeditiously as is practicable.

per st

U.S. District Judge Joan H. Lefkow

Date:February 18, 2016

!> Michalowski’s argument with respect to dismissed claims are understood tteseeved for
appeal.
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